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For somewhat over a year alert international investors and their
legal advisers have been aware of the birth of a-new international
institution within the World Bank Group, especially designed to pro-
vide a forum for the resolution of disputes arising with governments
in relation to foreign investments. Though scattered reports and
several theoretical analyses have appeared in specialized periodicalsl
about the formulation and entry into force of the Convention on the
Settlement of Investment Disputes between States and Nationals of
Other States? and the birth of the International Centre for Settlement
of Investment Disputes (ICSID) established by that instrument to carry
out its objectives, there still is considerable uncertainty about the
exact functions of the new organization and gbout the limits and con-
ditions of its operations. In particular, the literature up to now
has dealt only with the provisions of the Convention and little ac-
count has yet been taken of the Regulations and Rules recently adopted
pursuant to it. : :

It is the restricted purgose of this essay to give practical
guidance to foreign investors® and to those who plan to become such,

l. A reasonably complete list of legal Articles and Notes relating to
the Convention or the Centre and published through the summer of
1967 appears in International Centre for the Settlement of Invest-
ment Disputes (hereinafter ICSID), FIRST ANNUAL REPORT 1966/1967,
Annex 7 (1967). Though the literature on this subject has been
somewhat enriched since that report was published, attention will
be called here only to the first (and as yet only) book published
about the Convention, MARIO AMADIO, LE CONTENTIEUX INTERNATIONAL
DE L'INVESTISSEMENT PRIVE ET LA CONVENTION DE LA BANQUE MONDIALE
DU 18 MARS 1965 (1967).

2. Convention on the Settlement of Investment Disputes Between States
and Nationals of Other States, August 25, 1965, 17 U.S.T. 1270,
T.I.A.8. No. 6090, 575 U.N.T.S. 159 (entered in force October 14,
1966) (reprinted in 60 AM. J. INT'L. L. 892 [1966], 4 INT. L. MAT.
524 £1965]) (hereinafter cited as Convention). The Centre has pub-
lished the text of the Convention in its Doc. ICGSID/2. TIn the
United States the provision of the Convention are in part imple-
mented by the "Convention on the Settlement of Investment Disputes
Act of 1966," 80 Stat. 344, 22 U.S.C. 88 1650 and 1650a (Supp. II,
1965-1966).

3. Of course the guidance here offered is equally relevant to govern-
ments dealing with or proposing to deal with foreign investors,
but in the nature of things they are less likely to be among the
readers of this Article.



on vhether they can and how they should submit to the jurisdiction of
the Centre and what arrangements might best be made in connection with
such submission. Thus the nature of the Centre as a mini-international
organization under the aegis of the World Bank will not be examined.
The actual conduct of conciliation and arbitration proceedings will

be discussed only insofar as these can and should be affected by steps
taken in connection with the submission of disputes to the jurisdic-
tion of the Centre. Finally, no attention will be given to either the
conciliation reports and arbitral awards, the challenges available
against them under the Convention, or their enforcement under its
terms.

THE RELEVANT INSTRUMENTS
A useful introduction to this study is a hierarchical listing of
the several instruments that govern the proceedings to be conducted
under the auspices of the Centre and of the explanatory documents that

may be used to interpret the former.

(a) The Convention

The Convention on the Settlement of Investment Disputes between
States and Nationals of Other S’cza,tesLL is an international treaty to
which up to now 57 States have affixed their signatures. Of these
signatories, 40 have already become Contracting States by subsequently
depositing an instrument of ratification.

The Convention was formulated by the Executive Directors of the
World Bank on the instructions of its Board of Governors. The initial
drafts were prepared by the Secretariat of the Bank, which later for-
mulated revised versions for the Directors on the basis of consulta-
tions with legal experts from 86 countries assembled in four regional
meetings and the subsequent work of a ILegal Committee to which 61
members of the Bank sent representatives.

The Convention contains (in addition to institutional provisions
relating to its own interpretation, amendment and entry into force and
to the establishment of the Centre) a number of Chapters of direct
relevance to the conduct of proceedings under the auspices of the
Centre:

L. See note 2 supra.

5. A current list of Contracting States and of the other Signatories
of the Convention is available from the Centre in the form of the
latest current revision of its Doc. ICSID/3.



(A) Chapter IT (Articles 25-27) deals with the "jurisdiction" of the
Centre;

(B) Chapter IIT (Articles 28-35) deals with the conduct of concilia-
tion proceedings;

(C) Sections 1-U4 of Chapter IV (Articles 36-49) deal with the conduct
of arbitration proceedings, while Sections 5 (Articles 50-52) and
6 (Articles 53-55) deal respectively with certain post-award rem-
edies and with the recognition and enforcement of awards;

(D) Chapters V (Articles 56-58), VI (Articles 59-61) and VII (Articles
62-63) deal respectively with certain common aspects of concilia~
tion and arbitration proceedings: changes in the composition of
Conciliation Commissions and Arbitral Tribunals; the cost of pro-
ceedings; and the place of proceedings.

The Convention regulates in detail only relatively few aspects of

these proceedings. To the extent that it contains definitive dispo-

sitions, those naturally govern regardless of any contrary decisions
of the organs of the Centre, of the parties, or of particular Commis-
sions or Tribunals. Most of the provisions (in particular those re-
lating to procedure rather than to jurisdiction) have more or less
significant facultative feabures permitting the parties to agree to
individual variations.

(b) The Regulations

The Administrative and Financial Regulations of the Centre were
adopted by its Administrative Council in provisional form at the In-
avgural Meeting on 26February 1967, with immediate effect. The Pro-
visional Regulations® were replaced by definitive ones,! adopted by
the Council at its First Annual Meeting on 25 September 1967 with
effect from 1 January 1968.

The greater part of the Regulations are of no direct interest to
parties to proceedings, as they deal with the procedures of the Admin-
istrative Council, with the organization of the Secretariat, with the
budgetary arrangements of the Centre and with privileges and immun-
ities. However, certain of the Regulations are designed to have di-
rect impact on proceedings:

(A) Regulations 13-15 in Chapter IIT deal with the financing of indi-
vidual proceedings, as does Regulation 22 in Chapter IV;
(B) Chapter V (Regulations 23-28) deals with the functions of the

6. Document ICSID/1l, Part A; see also 6 INT!'L. L. MAT. 226-240 (No. 2,
March, 1968).

7. Document ICSID/4, Part A; see also VII*INTERNATIONAL LEGAL, MATERIALS
351~363 (No. 2, March, 1968). Individual Financial Regulations
will hereinafter be cited as FR. ...



Secretariat of the Centre with respect to individual proceedings;
(C) Chapter VI (Regulations 29-30) contains important special provi-
sions relating to all types of proceedings.

Subject to the provisions of the Convention, which the Regulations
can of course not supersede, the latter are binding on the Secretariat
of the Centre, on the parties to proceedings, and on Conciliation Conm-
missions and Arbitral Tribunals. A few Regulations, however, permit
the parties to agree to specified exceptions, and to that extent the
standard provisions only have residual force--i.e., they in effect
apply only to the extent that the parties do not agree otherwise.

(¢) The Institution Rules

The Rules of Procedure for the Institution of Conciliation and
Arbitration Proceedings were adopted by the Administrative Council,
together with the Regulations, in provisional form at the Inaugural
Meeting and in definitive form at the First Annual Meeting8 to take
effect respectively on 2 February 1967 and 1 January 1968.

The Institution Rules regulate the procedure for the submission
of requests for the institution of conciliation and arbitration pro-
ceedings by one or both parties to a dispute that meets the jurisdic-
tional requirements of the Convention. In effect, they deal with the
relations among the moving party (or parties), the Secretary-General
of the Centre, and the responding party, during the period before a
request is officially registered. While after registration the con-
stitution of a Conciliation Commission or an Arbitral Tribunal proceeds
semi-automatically, so that practically all further questions can
eventually be submitted to such a Commission or Tribunal, during the
period before registration the Secretary-General is in practice the
only authority to decide any ancillary questions. For this reason the
Institution Rules are more rigid than the Conciliation and Arbitration
Rules referred to below, and they may not be superseded by agreement
of the parties. Consequently, the status of the Instituition Rules is
essentially similar to that of the Regulations, i.e., subject to the
Convention, the provisions of these Rules are binding on both the
Secretariat of the Centre and on the parties to proceedings, except
to the ertent that certain options are explicitly left open.

8. The Provisional Institution Rules appear in document ICSID/1, Part
B and in 6 INT'L. L. MAT. 241-245 (No. 2, March, 1967). The de-
finitive Rules appear in annotated form in Doc. ICSID/L4, Part B,
and unannotated 7TINT'L. L. MAT. 363-365 (No. 2, March, 1968). In-
dividual Tnstitution Rules will hereinafter be cited as IR. ...



(d) Conciliation and Arbitration Rules

The Rules of Procedure for Conciliation Proceedings and the Rules
of Procedure for Arbitration Proceedings were also first adopted in
provisional and later in definitive form, with the same effective dates
as the Regulations and the Institution Rules.”

The Conciliation and the Arbitration Rules regulate the conduct
of proceedings from the time of the registration of the request for
instituting the proceeding until the communication of a conciliation
report or until the rendering of an arbitral award and the exhaustion
of all the possible post-award remedies. Both sets of Rules deal first
with the establishment of the actual decision making bodies (the Con-
ciliation Commission or Arbitral Tribunal), continue with certain gen-
eral provisions regarding the work of these bodies and then with more
specific procedural points (considerably more extensive and detailed
in relation to arbitration proceedings), and finally regulate the for-
mulation and formal communication of the conciliation report and the
arbltral award; the Arbitration Rules conclude with a Chapter concern-
ing the several post-award remedies admitted by the Cgpvention.

The Conciliation and the Arbitration Rules are naturally subject
to the Convention and, to a certain extent, to the Regulations. Theilr
status, however, is in general different from that of the Regulations
and the Institution Rules, since they may, except to the extent that
they merely restate provisions of the Convention or of the Regulations,
be suBerseded by the agreement of the parties to a particular proceed-
ing.1 In effect, they thus only have residual force, governing those
situations that are not regulated by the Convention or the Regulations
and as to which the parties fail to reach an agreement.

(e) Explanatory Documents

In addition to the instruments listed above, which contain de-
finitive provisions regulating, either absolutely or conditionally,
the conduct of proceedings, account should be taken of several docu-

9. The provisional texts appear respectively in Parts G and D of Doc.
ICSID/1 and in 6 INT!'L. L. MAT. 365-375 and 260-283 (No. 2, March,
1968). Individual conciliation Rules will hereinafter be cited
as CR. ...

10. Convention, Articles 33 and 4.
11. See Introductory Notes D and E to the Conciliation Rules and also

those to the Arbitration Rules, respectively in Parts C and D of
Doc. ICSID/4.



ments containing explanatory material useful in interpreting certain
provisions of these instruments which on their face may appear cryptic
or ambiguous.

Concurrently with thelr approval of the Convention, the Executive
Directors of the World Bank adopted a "Report on the Convention . . .,"
which they submitted to the governments of the members of the Bank
together with the text of the Convention itself. That Report, which
still accompanies the Convention in the official publications of the
Bank and the Centre,12 was designed to provide an authoritative eluci-
dation of many of the more important provisions of the Convention.
Thus the Report not only reflects the understanding of the body re-
sponsible for the final text of the Convention, but it is also an ex-
planation that was available to (and therefore could not simply be
disregarded by) the government of each Contracting State before it de-
cided to sign and to ratify that instrument.

The Secretariat of the Centre is assembling and preparing for
publication an extensive set of travaux preparatoires of the Conven-
tion, tracing its formulation from the first draft prepared by the
Bank Secretariat for its Executive Directors, through the various
texts presented to the regional groups of legal experts, to the Legal
Committee and finally again to the Executive Directors. "This publi-
cation will also include the several commentaries that accompanied
these drafts as well as the official records of and the reports on
the meetings at which the Convention was gbnsidered.

The Institution, Conciliation and Arbitration Rules are supple-
mented by explanatory Notes formulated by thesSecretariat of the
Centre. These had originally been prepared for the benefit of the
Administrative Council in considering the definitive texts of the
Rules. Though the Notes were not adopted by the Council and have no
legal force as formal parts of these instruments, the Council did con-
sider that they might be useful t& the parties to proceedings and .-
should therefore bé published together with thé¢ Rules. In the offi-
cial publication of the Regulations and Rules 3 these annotations fol-
low each of the Rules, and the total length of this explanatory mater-
ial is more than double that of the provisions themselves.

Finally, once disputes are submitted to the Centre it is likely
that decisions interpreting the Convention, the Regulatlions and the
Rules will be made as necessary by Conciliation Commissions and Arbi-
tral Tribunals. Though the Convention prohibits the publication of

12. Doc. ICSID/2. The Report of the Executive Director will herein-
after be cited as the "ED Report.”

13. Doc. ICSID/4.

v
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arbitral awards without the consent of both parties to the proc:eeding;llL
and the Conciliiation Rules make a similar disposition with respect %o
conciliation reports,l5 the Regulations require the Secretary-General,
once such consent has been obtained, to arrange for the publication

of such reports and awgrds, as uwell as of the minutes and other re-
cords of proceedings.l To the extent that publication can be agreed
to, these will undoubtedly constitute an important source of inbterpre-
tative material of which account will have to be taken in conducting
latexr proceedings under the auspices of the Centre.

JURISDICTION

The first question that must be asked by anyone desiring to use
the Centre for the settlement of an existing or potential dispute is
vhether that organization will actually be competent to deal with the
matbter. Unlike other provisions of the Convention, most of which are
relatively flexible, those relating to jurisdiction are rather narrow
and rigid.

One reason for the restrictive jurisdictional requirements is
that the Convention was designed precisely to fill a particular gap
in the array of earlier fora available to settle investment disputes.
If both parties are States, they can resort to the International Court
of Justice or to the older Permanent Court of Arbitration:; if both
parties are private persons (of different nationality) they may re-
sort to the courts of a third State or to one of the international
arbitration organizations such as the International Chamber of Com-
nerce (ICC) or the Inter-American Commercial Arbitration Commission;
finally, if the investor is a national of the State in which he makes
the investment, he must be prepared to submit any disputes with his
own govermment to his national courts or competent administrative
bodies. It is only in the specisl, asymmetrical situation of a dis-
pute between an investor and a foreign govermment that no convenient
forum was previously available--taking into account the general un-
desirability of involving the investor's own government in an essen-
tilally private law dispute merely to gain access to an intergovernmen-
tal tribunal, the unlikelihood that a govermment would submit to the
Jurisdiction of a foreign court and the reluctance with which it
vould submit even to ICC, and the understandable suspicion of a for-

4. Convention, Article 48(5); see also AR.UB(L).
15. CR.34(3).

16. ER.21(2).
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eign investor when asked to leave the final definition of his rights
and obligations to the courts of the very government with which he is
proposing to litigate.

While the limited purpose of the Convention made it possible to
define restrictively the jurisdiction it was to create, the jealous
concern of States for thelr sovereign prerogatives made it necessary
that these restrictions be actnally imposed. During the formulation
of the Convention it became clear the govermments would be most reluc-
tant to become members of the Centre if they felt that its Jurisdic-
tion would in any way extend beyond the absolutely essential minimum.
It had been agreed fronm the beginning that the jurisdiction of the
Centre with regerd to any dispute would always have to be based on the
nutual agreement of the parties concerned; nevertheless, the govern-
ments of particularly the developing States (i.e., those in which in-
vestments were likely to be made) wished to preclude a priori any
possibility that they might later be pressured into settling disputes
under the Centre with another government, or with one of their own
nationals, or which did not relate t0o an investment or did not involve
a legal claim, or finally as to which no advance consent had been giv-
en.

Because of their restrictive purpose, the several jurisdictional
limitations cannot be waived by the parties, acting either individ-
ually or jointly.

Organs Bvaluating Jurisdiction

Before analyzing the several factors defining the jurisdiction
of the Centre, it may be best to review briefly the circumstances in
which jurisdictional questions will be considered and how challenges
may be raised, as well as the organs authorized to evaluate these.

(2) Secretary-General

A request for a conciliation or an arbitration proceeding is sub-
mitted to the Centre by filing it with its Secretary-General. 7 Be-
fore causing the proceeding to be formally "instituted" by registering
the request, the Secretary-General must first consider "on the basis
of the information contained in the request' whether the gispute is
not "manifestly outside the jurisdiction of the Centre."1S If he
should so find, he must refuse to register the request and inform
the parties accordingly. The result of such a negative decision is
that the proceeding is never instituted.

17. Convention, Article 28(1) and 36(1); IR.1(1).
18. Counvention, Article 28(3) and 36(3); IR.6(1).
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There is no possibility of appealing from a negative decision of
the Secretary-General; not even the Administrative Council of the Cen-
tre, or its Chairman (who has certain other functions in relation to
proceedings) can reverse such a decision. On the other hand, a posi-
tive decision, leading to the registration’ of the request, does not
bind the subsequently established Commission or Tribunal, which is the
ultimate judge of its own competence and of the jurisdiction of the
Centre.l9 It may be expected that the Secretary-General will be most
cautious in exercising his power to reject requests--aware as he is
of the finality of any negative decision and of the reviewability of
any positive one.

As explained in the Report of the Executive Directors of the
Bank, the Secretary-Genersl's limited power to "screen" requests is
designed "with a view to avoiding the embarrassment to a party (par-
ticularly a State) which might result from the institution of proceed-
ings against it in a dispute which it had not consented to submit %o
the Centre" and also to avoid setting into motion the machinery of
the Centre in cases otherwise obviously outside of its jurisdiction.zo
Because of the restricted purpose of this special pouwer, the procedure
by which it is exercised is correspondingly simple. Fhe Secrebary-
General may only look to the request itself to determine if the jur-
isdictional requirements appear to be net.2l He may not formally
solicit other evidence or arguments from either of the parties. In-
deed, it is doubtful whether he may take any account of any data that
the respondent party might spontaneously submit to him when this
party is informed about the filing of the as yet unregistered request.

It thus behooves the moving party (or parties, if they act joint-
ly) to file the request in such a form that it does not disclose any
manifest jurisdictional defect (whatever the possible latent defects
might be). However, if it fails to do so--and registration of the
request is for that reason rejected--all is not necessarily lost.

If the defect is one subject to correction, there is no obstacle to
filing another request, and yet another--though each filing requires
payment of the Lodging Fee, which is not refunded even if registration
is refused.

(b) Commissions and Tribunals

Bach conciliation Commission and Arbitral Tribunal is, according

19. See ED Report, para. 38; CR.30, Note A; AR.41, Note A.
20. ED Report, para. 20.
21. See IR.6, Note B; CR.30. Note C3; and AR.41, Note C.

22. FR.15(1).
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to the Convention, the ultimate judge of its own competence, which
includes any challenges to the jurisdiction of the Centre itself with
regard for whose resolution the Commission or Tribunal was estab-
lished.23 1In making its decision, the Commission or Tribunal is not
bound by the decision of the Secretary-General to register the request,
especially since that decision is necessarily based only on limited
evidence and nﬁ argument, and only relates to "manifest" defects in
jurisdiction.?2

The decisions of a Commission with regard to jurisdiction are
unappealable, just as no other parts of its reports are subject to
challenge. Decisions of a Tribunal relatjing to jurisdiction must
generally be incorporated into its award,25 all parts of which are
subject to certain limited post-award remedies specified in the Con-
vention: suBglementation, rectification, interpretation, revision
or annulments Ordinarily only the last two of these would appear to
be applicable to jurisdictional questions.

Challenges to jurisdiction may be raised by either party, or by
the Commission or Tribunal, sua sponte. A Tribunal has a speclal
obligation to consider its jurisdiction if one of the partigs has de-
faulted and the other has requested it to render an award.2® There
is, however, no provision for the Secretary-General to raise such
questions, even if he should retain some residual doubts from the time
he registered the request.

(c)  National Courts or Other Authorities

Even though arbitral awards "shall not be subject to any appeal"
except for the post-award remedies provided for in the Convention,29
enforcement against a delinquent party must take place primarily
through the appropriate organs of Contracting States, each of which

23. Convention, Article 32 and 41; see also CR.30 and AR.41,
2. See note 19 supra.

25. AR.41(5) and Note F thereto; see also Convention, Article U48(3)
and AR.A7(1)(1).

26. Convention, Artiecles 49(2), 50, 51, and 52.
27. CR.30(1), (2) and AR.41(1), (2).
28. AR.42(4) and Note E(a) thereto.

29. Convention, Article 53(1).
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is required by the Convention to designate a competent court or other
authority for this purpose.

If these national authorities comply strictly with the require-
ments of the Convention, they will entertain no challenge, either on
Jjurisdictional or on substantive grounds, to an award that they are
requested to enforce. However, it would be ideal to hope that all
such authorities will exercise absolute self-restraint, particularly
if the defendent party alleges the complete lack of jurisdiction of
the Tribunal on a ground which the latter had not examined (this as-
sumes that the party did not participate in the proceeding and there-
fore failed to raise the challenge there). On the other hand, to the
extent that particular jurisdictional questions have been fully dis-
posed of by the Tribunal in its award (which must deal with every ques-
tion raised, and state the reason on which its disposition is based)
it is less likely that a national court would disregard the treaty in-
Junction against reviewing such awards. It would thus appear to be
the wisest course for any party aware of a doubtful jurisdictional
point to raise the question before the Tribunal and to obtain an ex-
plicit declision recorded in the award--whose res judicata effect will
be much stronger and clearer than that merely flowing implicitly from
the fact that any substantive award necessarily implies a finding in
favor of jurisdiction.

Jurisdictional Factors

(a) Nature of Dispute

Two requirements are set by the Convention with respect to the
nature of the disputes that may be submitted to the jurisdiction of
the Centre.

(1) Relation to an "Investment"

The Convention specifies that any dispute submitted to the Centre
must be one "arising directly out of an investment."32 As the Report
of the Executive Directors explains, no attempt was made to define the
term "investment"33--though strictly speaking the travaux preparatoires

30. Convention, Article 54.
31. Convention, Articles 48(3), 49(2) ana 52(1)(e).
32. Convention, Article 25(1).

33. ED Report, para. 27.
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of the Convention show that some attempts to do so had indeed been
made in the early drafts, but these had been abandoned because of the
intricacy of the question and the apparent difficulty of reaching a
consensus.

As the Report suggests, there is no need to give a strict defini-
tion to the term "investment" since in any case both parties must con-
sent to the jurisdiction of the Centre with regard to the dispute.

In addition, the govermments of Contracting States may individually
clarify their interpretation of the term, since they may inform the
Centre of the class(es) of disputes whiﬁh they would (or would not)
consent to submit to the jurisdiction.3 Though the very submission
of a dispute to the Centre implies that it is one which the parties
consider to arise directly out of an investment, it might still be
advisable for them to stipulate, in any doubtful case, particularly
if an advance consent may relate to disputes arising out of wvarious
aspects of a complex business arrangement, that they consider the
entire transaction in question to constitute an investment.

Despite the primarily subjective meaning of the term "investment"
in the context of the Convention, it is clear that it should not be
entirely deprived of objective significance. It is easy to conceive
of disputes that so obviously do not relate to an investment that, in
spite of the desire and express stipulation of the parties, a Commls-
sion or Tribunal would have to decide that the Centre lacks jurisdic-
tion--or indeed the registration of the request which must contain
"information concerning the issues in dispute'”” may even be refused
by the Secretary-General as manifestly inappropriate. While it is
not useful or even possible to list all the categories of transactions
which plainly would, or would not, be considered as "investments"
under the Convention, it may be useful to mention briefly some as to
which doubts are most likely to arise:

(A) Bond issues by a govermment for sale to foreign purchasers would
clearly seem to qualify as investments. The only substantial
jurisdictional problem would be the indentification of who are
the "nationals" who may become parties to a dispute with the 6
issuing State, particularly if the bonds are in bearer form;

34. Convention, Article 25(4).
35. I.R.2(1)(e) and Note K thereto.
36. The problem with any negotiable bond is two-fold, but is accen-

tuated in the case of bearer bonds: (i) the bonds might be
transferred to persons who could not under the Convention 1lit-
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it would in general appear advisable to provide that the trustee
for the issue, preferably a corporation foreign to the issuing
State, should be authorized to litigate in the name of the bond-
holders.

(B) Construction contracts would appear to present a marginal sit-
wation. If the enterpreneur is required to commit substantial
resources for extended periods of time to the project, there
would seem to be little doubt that it could gqualify as an invest-
ment. If, on the other hand, payments are always made currently
there would be considerable doubt about how the transaction
should be classified.

(G) Ordinary sales, even if they involve substantial supplier cred-
its, probably would not be considered as constituting investments,
unless some special feature of the transaction could objectively
support a subjective stipulation by the parties to that effect.

(11) "Legal" Disputes

Besides relating to an investment, a dispute must be a "legal"
one in order to come within the Jjurisdiction of the Centre. The re-
port of the Executive Directors of the Bank explains that the "ex-
pression 'legal dispute' has been used to make clear that while con-
flicts of rights are within the Jurisdiction of the Centre, mere con-
flicts of interest are not. The dispute must concern the existence
or scope of a legal right or obligation. 37

The intention of the Executive Directors, which reflected the
concern of certain States expressed in the course of the formulation
of the Convention, was that the Centre not be used to resolve disagree-
ments aboat how the future relationship among the parties to a trans-
action should be constituted beyond the framework of the legal instru-
ments to which they had already agreed. For example, upon the expira-
tion of a concession contract, the facilities of the Centre can not

igate with the issuing State (e.g., citizens of that State or

of a non-Contracting State; govermmental authorities of other
States); (ii) how the written consent, required by Article 25(1)
of the Convention to submit disputes to the Centre is to be ob-
tained from the holder of the bond. In the latter connection it
is not sufficient to provide that such consent by the bond-holder
be filed only when the litigation is commenced for until both
parties have consented, either (g,g,, the issuing State) can
withdraw its earlier unilateral consent.

37. ED Report, para. 26.
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be used to assist the parties to negotiate a new agreement, unless
the expiring contract contains an obligation for both parties to en-
gage in such negotiations on the basis of some specified principles.38

What sort of disputes are thus likely to come to the Centre?
The most drastic ones, which are often mentioned as examples in list-
ing the potential uses of the Convention, are disputes involving ex-
propriations. However, it is likely that most cases submitted to the
Centre will involve less spectacular and divisive gquestions. Thus
differences might arise about the interpretation of tax and customs
concessions granted to an investor, or about an agreed formula for
profit sharing. Other disputes in which the host government is more
apt to be the moving party might involve alleged failures by an inves-
tor to complete a project by a given date, or to reach a specified
level of production, or to train or employ a certain number of local
staff members, etc.

It should be clearly understood that the limitation of the Jjur-
isdiction of the Centre to "legal" disputes does not exclude purely
factual questions, as long as these relate to a legal right or obliga-
tion. Thus the question of how much oil was extracted from a well,
if payments between a host government and a foreign investor depend
on that determination, can clearly be submitted to the Centre.

(b) Parties

The stricfest and most precise jurisdictional requirements laid
down by the Convention relate to the nature of the parties authorized
to submit disputes to the Centre. These requirements, unlike most
others in the Convention, are markedly asymmetrical since on one side
of each dispute there must be a govermmental authority and on the
other a private person.

The one qualification common to both parties is the requirement
that each be associated with a Contracting State, that is with a
State that had, at least 30 days earlier, confirmed its previous
signature of the Convention by depositing an instrument of ratifica-
tion, accession or approval.3 If such association does not exist,
with respect to two different States by the two parties, the Centre
canmot assume Jjurisdiction, even if both parties are prepared to

38. See the final paragraphs of the Address by Mr. A. Broches, the
Secretary-General of the Centre, presented at the First Annuval
Meeting of the Centre's Administrative Council, ICSID 1967 An-
nual Meeting Press Release No. 2, Sept. 25, 1967.

39. Convention, Articles 68 and TO.
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waive this requirement; not would it suffice if a government which
could sign and ratify the Convention merely attempts to authorize the
ad hoc submission of a particular dispute to which either it itself
or one of its nationals is a party. The facilities of the Center are
available only to its members and to their nationals.

If one or both parties are associated with non-Contracting
States, then they can at best make only marginal use of some of the
Tacilities of the Convention. Thus they can agree to apply its provi-
sions and the Regulations and Rules of the Centre, mubtabis mutandis,
in conciliating or arbitrating their disputes instead of trying to
reach agreement on a complex set of ad hoc procedural rules. They
can also request the Chairman of the Administrative Council (or per-
haps the Secretary-General) to be the appointing authority of last
resort for any conciliation commission or arbitral tribunal estab-
lished by them--but these officials are not obliged to accept such a
function outside of the framework of the Convention. Such disputants
cannot utilize the administrative facilities of the Centre and, more
importantly, they cannot assure for the awards of their tribunal the
wide enforceability of awards rendered under the Convention. However,
if they expect their States will eventually become parties to the Con-
vention, they can make a conditional submission to the Centre, to
take effect automatically as soon as such membership has been per-
fected. If the State whose membership is still outstanding is that
of the govermment party to the investment agreement, then that govern-
ment might even undertake to accomplish the attainment of such member-
ship rapidly.

(1) Govermmental Party

One of the parties to a dispute submitted to the Centre must be
"a Contracting State . . . or any constituent subdivision or aggncy
of a Contracting State designated to the Centre by that State." 0

If that party is the Contracting State itself, then presumably
the submission must be agreed to by the govermment of that State. In
this connection it should be noted that although the Convention re-
quires that it itself be ratified in accordance, with the constitution-
al procedures of the signatory State com:erned,LLl no indication is
given as to how a foreign investor dealing with a governmental offi-
cial is to make sure that the consent he gives is that of the govern-
ment in the name of the State.

Lo. Convention, Article 25(1).

41. convention, Article 68(1).
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If the govermmental party is a "constituent subdivision" of the

State or a govermnmental "agency," then two special requirements must
be fulfilled:

(2)

(8)

The subdivision or agency must have been designated to the
Centre by the State. It is not clear whether such a designation
needs to be separately communicated to the Centre, or whether it
can merely be incorporated into some instrument concluded be-
tween the investor and the government. In view of the wording
of the Convention the former would appear to be the more cau-
tious course. It should also be noted that the Convention lays
down no requirements as to what constitutes a "constituent sub-
division" (the ones that come most readily to mind arg the states
of a federal system, or semi-autonomous dependencies, 2 or per-
haps municipalities) or an "agency" (which certain would include
wholly governmment-owned corporations such as TVA or the U.S.
Export-Import Bank, but may also extend to enterprises with far
less govermmental control). It thus seems that this matter is
left entirely to the discretion of each Contracting State, and
it is difficult to see how a designation once made by such a
State could later be challenged, by either a party or by a Con-
ciliation Commission or Arbitral Tribunal, as being inconsist-
ent with the Convention.

Bach consent to the jurisdiction of the Centre given by any such
subdivision or agency must either be approved ad hoc by the Con-
tracting State concerned, or that State must have informed the
Centre that it has waived the requirement of such ad hoc approv-
al.43 This condition is of such importance that, unless a gen-
eral waiver has been received by the Centre, the approval of the
Contracting State must be documented as parf, of the request by
which a dispute is subnitted to the Centre.)'u'L

(ii) Private Party

The other party to the dispute must be a "national" of a Con-

tracting State other than that of the governmental party. It may be
either a natural or a juridical person. In general, except as in-
dicated below, persons of either category must in any case fulfill

Lo,

43.
k.

The only designations under Article 25(1) of the Convention re-
ceived by the Centre up to now were made by the British Govern-
ment, relating to 25 colonial dependencies.

Convention, Article 25(3).

R.2(2).
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the stated nationality requirement on the date of consent.45

(A) Natural Person

If the private party is a natural person, he must, in addition
to meeting the above-stated requirement, also fulfill two others:

(1) He must still be a national of a Contracting State on the
date on which tge request for coneciliabion or arbitration
is registered. 5 However, since the Secretary-General must
sereen requests before registering them, the Institution
Rules introduce a minor subsidiary requirement: that the
nationality of the private paﬁty on the date of the request
be stated in that instrument. This date may also be the
date of consent, but it almost surely precedes the date of
registration--unless special arrangements for immediate
registration were made in advance with the Secretary-
General. Should that person then lose such nationality in
the short interval between the date of the request and its
registration, then the jurisdiction of the Centre can later
be challenged before the competent Commission or Tribunal.

(2) He may not be, either on the date of consent or on the date
of registration, the national also of the Contracting State
that is (or whose constituent subdivision or agency is) a-
party to the dispute. Again, the Institution Rules add the
procedural requirement that the lack of guch conflicting
nationality be asserted in the request.

It should be noted that the several assertions concerning
nationality that are to be included in the request (with refer-
ence to both the date of consent and to the date of the request)
need not at that stage be documented. Thus a correctly formu-
lated set of assertions will preclude the Secretary-General from
refusing to register the request on the ground of non-fulfill-
ment of this requirement. ILater, however, the competent Commis-

L5. Convention, Article 25(2)(a), (b).

L46. Convention, Article 25(2)(a).

kr. IR.2(1)(d)(A) and Note H.

48. 1IR.2(1)(d)(B) and Note I. The Convention states specifically
that this jurisdictional bar cannot be waived. However, other

types of dual nationality, involving a Contracting and a non-
Contracting State, constitute no obstacle to jurisdiction.
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sion or'Tribunal may well require documentary or other proof.u9

(B) Juridical Person

The general nationality requirement for juridical persons is
actually eased, unlike with respect to nabtural persons vhere it
is doubly reinforced. In the first place, the requirement need
only be fulfilled on the date of consent--and even there a sig-
nificant exception has been introduced. Even though the party
on that date had the nationality of the Contracting State party
to the dispute (for example, if it was incorporated in that
State), the two parties may stipulate that "because of foreign
control” the juridical person "should be treated as a national
of another Contracting State for the purposes of the Conven-
tion." The Convention does not specify what constitutes "con-
trol" for this purpose(i.e., must there be a majority of foreign
shareholders), and thus it would be difficult to challenge later
such a stipulation agreed to by the Contracting State concerned,
regardless of the objective situation. Nor does the Convention
require that this control be exercised by the nationals of only
one particular Contracting State, or that this State be named
in the stipulation. However, a cautious lawyer will generally
be well advised to include in the stipulation a specification of
which State (or States) are meant, since in the establishment of
Arbitral Tribunals a number of exclusionary rules operate with
regard to co-nationals of any of the parties.52 Similarly, the
Contractlng State party to the dispute may be interested in clar-
ifying this point because the Convention prohibits the govern-
ment of a national who has consented to submit a dispute to the
Centre from giving diplomatic protection to that national with
respect to such dispute.

k9. See IR.2, Note D.
50. Convention, Article 25(2)(b).

51. TFor this reason the parties to the Convention d'Etablissement
entre le Gouvernement de la Republique de Cote d'Ivomre et la
societe UNIWAX speclfled in Article 38 that the - foreign ‘control
over the Ivory Coast company was exercised by English, French
and Dutch interests (see Journal Officiel de la Republigue de
Cote d'Ivoire, April 18, 1968, at 651, 656).

52. See Convention, Articles 38 and 39, and also 52(3).

53. Convention,.Article 27(1).
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The Convention does not indicate what form the stipulation of
foreign control should take, but normally it would appear best

t0 ineclude it in the consent agreement. The Institution Rules ?
do require that such a stipulation be documented in the request,5
and the absence of such documentation might lead the Secretary-
General to reject a request as manifestly unfounded.

(c) Consent

The third, and in the sense the most inportant jurisdictional
requirement, is that of consent, by both parties, to the submission
of the dispute to the Centre. 1In the report of the Executive Di-
rectors this requirement is described as "the cornerstone of the
Jurisdiction of the Centre."®® Its paramount importance is underlined
by the fact that at least to a certain extent the other two juris-
dictional requirements can be conditioned (though not waived) by
agreement of the parties that would normally be expressed in the in-
strument expressing the consent: the characterization of a particu-
lar transaction as an "investment," and the stipulation that a do-
mestic corporation is to be considered as a nationalsof another State
because of foreign control.

Given the importance of the fact of consent, it is interesting
to note that the Convention states onlg a single requirement as a
form-~that consent must be in writing. 6 This requirement is rein-
forced by the Institubion Rules, which require that all requests for
the institution of proceedings contain documentary proof of the ful-
fillment of this requirem.en.t.57 In addition, if the consent is that
of a "constituent subdivision" or of a govermmental "agency," it
must be approved by the Contracting State concerned, and this approval
too must be documented when the request is filed with the Centre--
unless the State has notified the Centre that it waives its right of
approval.

One other important requirement with respect to consent should
be noted. The consent of both parties must exist at the time a re-
quest for conciliation or arbitration is filed. If the request filed
with the Secretary-General fails to show on its face (and by means
of supporting documentation) that both parties have consented, then

54. IR.2(1)(d4)(iii) and 2(2).
55. ED Report, para. 23.
56. Convention, Article 25(1).

57. IR.2(2) and Note F thereto.
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he must refuse to register it. Indeed his power to "screen" requests
was given to him primarily for this purpose, to preclude the possi-
bility of one party to the dispute attempting to mobilize the moral
authority of the Centre for the purggse of pressuring the other to
give a consent previously withheld. Under no condition can the
Secretary-General, in that capacity, approach a non-consenting party
to urge it to submit to the jurisdiction of the Centre.

Though the consent must in all cases precede the filing of the
request, there is no requirement that it either precede or follow
the arising of a particular dispute. Thus consent may be expressed
in general terms, in a new investment agreement, to cover any future
disputes that might arise out of the transaction. Such a general
consent may be included in a separate instrument relating to an ear-
lier transaction, even if the latter antedates the Convention. Fin-
ally, consent may be given after a dispute has arisen and be ex-
pressly limited to that dispute--and again it does not matter if the
underlying transaction or even the dispute itself should antedate the
Convention.

Neither the Convention nor the Regulations and Rules prescribe
any particular form of words to be used to signify consent. How-
ever, to assist parties in the drafting of clauses which will, as
far as possible, be free of ambiguities that might raise jurisdic-
tional doubts or procedural controversies, the Secretariat of the
Centre is developing some model clauses designed to avoid such dif-
ficulties and to direct the attention of potential parties to the an-
cillary matters that they may wish to cover in the consent agreement.

Given this freedom as to the form of consent, many variations

58. ED Report, para. 20.

59. In this respect, the Convention deliberately departs from the
practice of other international tribunals, such as the Inter-
national Court of Justice which permits a party to a dispute to
file an application in a matter with respect to which the agree-
ment of some other State must still be obtained for the tribunal
to exercise jurisdiction. The application is then put on the
Register and the Registrar approaches the other party; if the
latter declines to consent, the Court orders the removal of the
application from the list--but a permanent public record of the
application and of the refusal to consent remain, to the possi-
ble embarrassment of the noncooperating party. See, e.g8.,
Treatment in Hungary of Aircraft and Crew of United States of
America (United States of America v. Hungarian People's Repub-
lic [1954]7 I.C.J. 99) and United States of America v. Union of
Soviet Socialist Republics [1954] I.C.J. 103).
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are possible. Thus the consent of both parties may be included in a
single instrument (which will probably be the normal method), or it
may be expressed in two separate and different ones (for example, in
an investment promotion law adopted by the host State, which is
"accepte%" by the investor by means of some formal instrument filed
by him). 0 Similarly, a consent clause may be simple, recording no
more than an agreement to submit certain matters to conciliation and/
or arbitration under the auspices of the Centre; it may be condition-
al, for example by requiring the prior exhaustion of local remedies;61
it may be general, or restricted to certain classes of disputes, or
specifically exclude specified controversies; it may also record the
agreement of the parties (as is usual in traditional compromissory
clauses) on numerous procedural details which they may wish to regu-
late differently from the optional provisions of the Convention or
of the Regulations and Rules. In view of the special and basic fea-
ture of the regime established by the Convention, that once both par-
ties have consented either may submit a controversy to the Centre
(which is then equipped to achieve a resolution thereof without re-
quiring any further procedural or substantive agreement between the
parties--but taking strict account of any that are reached), it is
vital that each party assure itself that the expressed conditions
included in its consent will adequately protect its interests in all
circumstances and with respect to any type of dispute; these are the
questions to which the following section on “Procedure" is devoted.

Finally, attention should be called to four special legal char-
acteristics of consents made pursuant to the Convention:

(A) Once both parties have6%iven their consent, neither of them can
unilaterally revoke it “--not even if one or both of the States
concerned should degounce the Convention and thus cease 10 be
Contracting States. 3

(B) The date of the consent tends to fix the mutual rights and ob-
ligations of the parties with respect to proceedings under the
Convention. Thus no subsequent amendment to that instrument,
and no subseguent change in the Conciliation or Arbitration
Rules, is applied to a proceeding initiated pursuant to an ear-

60. ED Report, para. 24.

61. This possible condition is specifically mentioned in Conven-
tion, Article 26.

62. Convention, Article 25(1).

63. Convention, Article 72.
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lier consent,64 even if the proceeding is not instituted65 until
after the change in the Convention or the Rules has been per-
fected--unless of course both parties agree to take account of
such change.

(C) Once consent to arbitration has been given, such consent is or-
dinari%% deemed to be an agreement to exclude all other rem-
edies.

(D) Once consent to arbitration has been given, the Contracting
State of which the private party is a national is precluded
from giving "diplomatic protection,' or from bringin% "an
international claim" with respect to such a dispute.®’

(d) Filing a Request

Though not formally stated as one of the jurisdictional require-
ments, it is clear that the Centre cannot be selzed of a dispute un-
til and unless an appropriate request is filed with it. Such a re-
quest may be filed by either party, or by both®S--but not by a third
person. The form of the request to be filed with the Centre and the
method of such filing is regulated, without undue rigidity, by the
Institution Rules.

It should be noted that the rquest must be accompanied by a
Lodging Fee--at present set at $100. 9 In effect, this fee con-
stitutes part of the request, for until it is pald the Secretary-
General may take no action whatsoever with respect to the request
(even as to informing the other party of its filing) except to
remind the moving party of this financial requirement.

64. Convention, Articles 33, 4% and 66(2). See also Introductory
Notes D to the Coneciliation Rules and to the Arbitration Rules,
as well as the second paragraph on page 3 of the document in
which these are reproduced (ICSID/4).

65. See IR.6(2) for the definition of that event.

66. Convention, Article 26.

67. Convention, Article 27.

68. 1IR.1.

69. FR.15(1).

70. IR.5(1)(b), (c).
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PROCEDURE

Basie Principles

Almost all procedural71 aspects of proceedings under the Conven-
tion are conditioned by the interaction of two basic principles:

() Consensual Flexibility

The parties are free, by their mutual agreement, to determine
almost all procedural guestions. Unlike in most court systems (and
even in institutionalized arbitration .schemes like those of the In-
ternational Chamber of Commerce or of the American Arbitration Asso-
ciation) there are few rigid requirements, whether concerning the
constitution of Conciliation Commissions or of Arbitral Tribunals,
or the method of their operation, or the way in which the parties
are to present and argue their case. This large measure of proce-
dural flexibility is a deliberate concession to the sensibilities of
governments, which are traditionally most reluctant to submit to any
established "courts" (even their oun), but have generally been more
willing %o accept formless procedures which they can shape through
compromissory clauses or ad hoc agreements with their opponent.

The agreement of the parties as to the conduct of proceedings
brought under the Convention can be recorded:

(i) As part of the instrument setting out the consent to the juris-
diction of the Centre with respect to future disputes--which should
be the preferred place to regulate any important general questions
on which it may be difficult to reach an accord after a dispubte has
arisen and the tactical maneuvers of the parties have commenced;

(i1i) As part of a joint filing of a request for a proceeding--a de-
vice which may be used if the consent had been a general one reached
before the dispute arose, at which time the parties sensibly seek
the most convenient and expeditious way of living up to their obli-
gation to submit to a settlement through the Centre;

(iii)At the beginning or at any stage of the proceeding, in any
form acceptable to the Commission or Tribunal concerned.

71. 1In this section the term "procedure"” is generally used in a
specially broad sense to refer to all aspects of proceedings
with the exception of jurisdictional questions. Thus, for
exemple, subsection (e) deals with the choice of the substan-
tive law to be applied by Arbitral Tribunals.
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The freedom of the parties to shape the procedure to their par-
ticular requirements is subject to only two special limitations
(aside from those relating to the unwaivable jurisdictional stand-
ards and to the procedural devices designed to enforce them):

(A) The Convention contains certain binding requirements regarding
the composition of Conciliation Commissions and especially of
Arbitral Tribunals;

(B) The financial obligations of the parties vis-a-vis the Centre

can naturally not be attenuated by any agreement they reach
inter se.

(b) Non-Frustration

If the parties fail to reach agreement on any procedural point,
the Convention invariably offers a fall-back device to regulate the
guestion, so that once consent covering a dispute has been given, a
partial or even complete lack of procedural agreement cannot prevent
the initiation, conduct or conclusion of the proceeding. This is so
whether that failure to agree follows a good faith effort by the
parties, or is consequent on the deliberate attempt by either party
to frustrate the proceeding, or results from the partial or complete
refusal of one of the parties to participate therein (default). It
is this principle which implements one of the two basic character-
istics of the Convention: once mutual consent to settle a dispute
has freely been given, it is unilaterally irrevocable and necessar-
ily effective.

Examples

The subsections below illustrate the interaction of these two
principles with respect to most of the significant procedural ques-
tlons, with particular reference to those concerning which
parties or potential parties should consider whether to make some
special disposition to be recorded as part of their consent to the
jurisdiction of the Centre.

72. Convention, Articles 29(2)(a), 31(2), 37(2)(a), 39, 40(2) and
56(1), (3).

T3. Convention, Article 59; FR.13-15.
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(a) Composition and Method of Constituting Commissions and Tribunals

Subject to two restrictions set forth in the Convention, the
parties are free to constitute their Coneciliation Commission or Ar-
bitral Tribunal according to any scheme they can agree on. However,
the npmber of members of either of those bodies must in all cases be
odd, and except under rigidly defined circumstances the majority of
the members of a Tribunal must have nationalities different from
those of the parties. The parties might agree, for instance, on a
single member for their Commission or Tribunal; or on three members,
one to be chosen by each of the parties and a neubtral one to be
elected by those two members; or perhaps there might be seven mem-
bers, two each to be chosen by the parties and three to be appointed
by a specified person or authority.

The agreement of the parties can be recorded as part of the con-
sent agreemegt, or in a jointly submitted request for initiating the
proceeding.7 If no agreement, however, has been reached by the time
the request is filed, then the Conciliation and the Arbitration Rules
suggest a procedure by which the parties might reach agreement, by
passing back and forth proposals and counterprogosals for up to 60
days (unless they agree on another time limit). 4

Should the parties totally fail to agree on a formula, then the
Convention itself provides one that is automatically applicable in
that contingency: a Commission or Tribunal consisting of three mem-
bers, each party appointing one and a President appointed jointly.

(b) Appointment of Conciliators and Arbitrators

Depending on the agreement of the parties (or, if there is none,
on the automatic formula) the several members of a Commission or
Tribunal must be appointed by the parties acting individually, or by
thelr joint action, or by the members previously appointed (and
authorized to co-opt additional ones), or by some outside authority
who is to act either unconditionally or conditionally (e.g., if the
parties fail to make certain appointments).

Because of the variety of methods that may be adopted for

T4. Convention, Articles 29(2)(a) and 37(2)(a).
75. Convention, Article 39.
76. 1IR.3.

T77- CR.2 and AR.Z2.
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appointing the members of these bodies, the Convention offers no
guidance on how this is to be done, and the Conciliation and the
Arbitration Rules themselves only indicate an optional procedure that
may be followed if the composétion of the body is defined by the
automatic fall-back formula.’

Should there be any breakdown in the appointing process, whether
caused by the failure of the parties to agree on joint appointments,
or by the inabilitly of the appointed members to agree on the elec-
tion of further ones, or by the bad faith refusal of one of the par-
ties to make the appointments for which it has sole responsibility,
or by the inaction of an agreed outside authority (either because
of an inability or unwillingness to fulfill the conditions estab-
lished by the parties, or perhaps because the authority agreed to no
longer exists), then the Convention once more provides an automatic
fall-back solution. BEither party may after 90 days appeal to the
Chairman of the Administrative Council of the Centre (a position
occupied ex officio by the President of the World Bank) to make any
appointments necessary to complete the Commission or Tribunal. He
is then obliged to do so, in accordance with certain substantive and
procedural requirements stated in the Convention and in the Rules. 9

(c) Fees of Conciliators and Arbitrators

Though the matter of the fees to be paid to the members of Com-
missions or Tribunals is a minor matter, it is one that must be set-
tled if these bodies are to be established and function. Again, the
parties are given free rein to settle this matter by agreement--but
obviously they must also obtain the consent of the members they wish
to apggint, since plainly no one can be regquired to serve against his
will.

Though it may be thought that this is a question on which the
parties will surely agree, in their own interest to avoid excessive
charges, account must be taken of the possible situation of one party
refusing to participate in the proceeding at all--perhaps on the
ground of some genuine Jjurisdictional objection or out of (probably
misguided) tactical considerations. Again the Convention provides a
fall-back device, since in the absence of agreement, the Commission
or the Tribunal itself sets the fees of its members. These, however,

78. CR.3 and AR.3.

79. Convention, Articles 30, 31(1) and 38, 40(1); CR.4, 11(2) and
AR.4, 11(2).

80. Convention, Article 60(2).
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must be kept within limits established by the Administrative Council,
vhich has_incorporated them in the Administrative and Financial Reg-
ula,tions.81 Since these limits are rather high, and conciliators and
arbitrators may not be altruistic enough to set their own reimburse-
ments much lower, the parties would he well advised to regulate at
least this matter by agreement, especially if a prolonged proceeding
is anticipated.

Whatever the amount is that the members are to receive, or the
basis on which payment is to be made, the Regulations provide firmly
that payment must be made solely by the Centge (which uses for this
purpose advances received from the parties). 2 Indeed, the concilia-
tors and arbitrators must individually pledge not to accept any com-
pensation gxcept as provided in the Convention and in the Regulations
and Rules.93

(4) Rules of Procedure

With respect to the rules of procedure (now using that term in
its conventional, narrow sense) for proceedings pursuant to the Con-
vention, it is perhaps most useful to recognize a fairly strict hier-
archical order among the applicable provisions:

(A) Compulsory rules set out in the Convention--such as the require-
mentsSEstablished for the case of a default by one of the par-
ties. As indicated in subparagraph (D), however, a much lower
rank must be assigned to the facultative rules contained in the
Convention, i.e., to those that can be varied by agreement of
the parties--such as §hose relating to ancillary claims and to
provisional measures. 5

(B) The Administrative and Financial Regulations and the Institu-
tion Rules, except to the extent that some of the former permit
limited variations by agreement of the parties;

(C) Procedures agreed to by the parties--to which a predominant po-

81. FR.13(1). The limits are US $250 for each day of meetings and
US $100 for the equivalent of each day of other work.

82. FR.13(2), (3).
83. CR.6(2) and AR.6(2).
84. Convention, Article 45(2).

85. Respectively, Convention, Articles 46 and 47.
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(%)

(%)

(e)

sition is accorded by the Rule§6 pursuant to the general consen-
sual scheme of the Convention;

Optional rules of the Convention and of the Administrative and
Financial Regulations;

The Conciliation and the Arbitration Rules-~in the form which
they had on the date of consent with respect to the dispute in
question (unless the parties otherwise agree). Of course, to
the extent some of these Rules merely restate provisions of the
Convention or of the Regulations, the force of such provisions
is not diminished (and their hierarchical rank is not reduced)
by such restatement. Except to that extent, all the Rules,
however, can be superseded by agreement of the8$arties——whether
or not a particular Rule so states explicitly;

Ad hoc orders of Commissions and Tribunals.88 Though lowest in
the hierarchical order, it will in practice be these orders
that permit the advancement of the proceeding when a lacuna
exists in the formal structure of Conventional provisions, Reg-
ulations and Rules, and the parties are unable to reach proce-
dural agreements.

Applicable LawSd

With respect to the vital question of the law to be applied to

the arbitration of a dispute, the Convention again gives the parties

86.

87.

88.

89.

Convention, Articles 33 and 44; CR.20(2) and AR.20(2). See also
ED Report, para. 39, and Introductory Notes D and E to both the
Conciliation and the Arbitration Rules.

The proviso appearing in some Rules (e.g., CR.14(2); AR.28)
that "the parties otherwise agree" is substantially superfluous,
but was included in order to call the attention of parties and
potential parties to provisions that they might wish to vary by
advance agreement.

Convention, Articles 33 and U44; CR.19 and AR 19. See also In-
troductory Notes D and E to both the Conciliation and the Ar-
bitration Rules.

This question has been analyzed by the first Secretary-General
of the Centre, Mr. A. Broches, in The Convention on the Settle-
ment of Investment Disputes Between States and Nationals of
Other States: Applicable Law and Default Procedure, Inter-
national Arbitration Liber Amicorum for Martin Domke (The

Hague, 1967).
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full freedom to select, by agreement, any legal system90--whether
national, international, or perhaps one formulated entirely ad hoc.

In addition, the Convention specifically provides that the parties

may agree to allow the Tribunal to decide a dispute ex aequo g&_bono.9l

Again, if the parties fail to agree, the Convention provides a
fall-back rule. In such an event "the Tribunal shall apply the law
of the Contracting State party to the dispute (including its rules
on the conflict of laws) and such rules of international law as may
be applicable."92 1In effect, this provision will usually result in
the use of the law of the host State. Since an investor may consider
this to be an unsatisfactory regime, particularly if he is concerned
about the stability of such law, and since this is one point on
which it is unlikely that agreement will be reached once an actual
dispute has arisen, it appears that a choice-of-law clause should be
a prime candidate for insertion into any carefully drafted consent
agreement.

Whatever law is to be applied, whether chosen by agreement of
the parties or as specified in the Convention, the Tribunal is pre-
cluded from bringing in "a finding of non liquet on the ground of
silence or obscurity of the law."-

(f) Place of Proceeding

With respect to the place of proceedings, the parties are again
given considerable latitude, conditioned in practice by the require-
ment that the Secretary-General be consulted sinc& it is he who is
responsible for the administrative arrangements.9 Thus, if the
parties agree, then their proceeding can be held at the seat of any
institution with which the Centre has made advance arrangements for
that purpose, or indeed in any other place that their Commission or
Tribunal approves after consultation with the Secretary-General.

90, Convention, Article 42(1). See ED Report, para. 40.

O0l. Convention, Article 42(3).

92. See note 90 supra.

93. Convention, Article 42(e).

g4. FR.26.

95. Convention, Article 87; C.R.13(3) and A.R.13(3). The Centre

has already concluded a set of "General Arrangements" with the
Permanent Court of Arbitration in The Hague (the text of which
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Should the parties fall to agree, however, the proceeding will
automatically be held at the seat of the Centre, which for the pres-
ent is at the headquarters of the World Bank in Wa,shington.9 Inci-
dentally, there appears to be no reason why, if for falilure of a
prior agreement the proceeding starts in Washington, the parties can-
not later choose (subject to the conditions indicated above) a mu-
tually more convenient place.

Wherever the proceedings themselves take place, the Commission
or Tribunal can decide (unless the parties otherwise agree), to visit
any place connected with the dispute, in order to conduct particular
investigations there. 97 And, if the parties agree, witnesses and
experts may be examined otherwise than before the Commission or Tri-
bunal, in any plgce convenient to the parties and to the person to
be 1nterrogated (though subject, perhaps, to any local prohibitions
against non-domestic proceedings).

(g) Procedural Languages?d

In the choice of procedural languages the parties have a re-
stricted degree of freedom. They may agree on either one or two of
the official languages of the Centre (at present only English and
French, though it is foreseen that Spanish will be added later)

They may also agree on other languages, but for this they should ob-
tain the approval of their Commission or Tribunal, which must first
consult the Secretary-General (who is responsible for the administra-
tive arrangements, including the provision of translators and inter-
pretors, and who must himself--directly or through the_ Secretary
appointed by him--be able to follow the proceeding).t0l If the par-
ties fail to agree on the procedural languages to be used, each of

is annexed to Centre document AC/67/16 and will probably also be
reproduced in the Second Annual Report 1967/1968 of the Centre).

96. Convention, Articles 62 and 23 CR.13(3) and AR.13(3).

97. Convention, Article 43(b) (applicable to arbitrations); CR.22(3)
(c) and 23(1), AR.36.

98. CR.28(3) and AR.35(Db).
99. CR.21 and AR.21.
100. FR.34(1).

101. FR.25(c) and 2T; see, however, CR.21(5) and AR.21(5) and Notes
D thereto.
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them may select, without the requirement of further approval, any
one of the official languages of the Centre.

Regardless of what procedural languages are chosen, the Commis-
sion or Tribunal may on the one hand cause any of these to be used
only in a limited sense, or in the other may authorize other languages
to be used for special purposes.

CONCLUSION

By now the reader will have noted that the presentation above
has been based entirely on the text of the Convention and of the
Regulations and Rules, as expounded in the appropriate interpretive
instruments, without any reference to a jurisprudence built on actual
conciliation reports issued or arbitral awards rendered. The rea-
son for this omission is plain: up to now no dispute has yet been
submitted to the Centre and thus there are as yet no reports and no
awvards.

Does this mean that the Convention is a failure? At this stage
such a conclusion would not only be premature but wrong.

It should first of all be recalled that the formulation of the
Convention was completed a scant three years ago, and that it entered
into force, with just 20 Contracting States, only 18 months ago. By
now that number has doubled, but it has thus been only a very short
while since a significant number of governments and investors have
been in a position to utilize the Centre at all. That institution
itself only became tentatively operational in February, 1967 with the
election of the first Secretary-General and the adoption of Provi-
sional Regulations and Rules; only in the current year has it become
fully armed with definitive Regulations and Rules and with lists of
Panel members representing a substantial number of Contracting States.

In engaging in any numbers game about the success of the Con-
vention, the natural starting point is of course a count of signa-
tures (now 57) and ratifications (now 40) of that instrument. Hou-
ever gratifying as these figures are (which were attained more
rapidly for this than for most general international agreements),
they at best measure expectation rather than accomplishment.

Since it is the evident purpose of the Convention to stimulate
private foreign investment, which may be encouraged by the exist-
ence of this unique facility for settling potential disputes, it
would seem that the best measure of the use of the Convention would
be a count of the number of new investment agreements containing
"consent clauses" relating to the Centre. Unfortunately, however,
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no such count is available now, or ever likely to be--since the Con-
vention does not oblige the parties consenting to the Jjurisdiction
of the Centre to inform the latter until they are ready to submit a
particular dispute for settlement. Thus, although the Secretariat
has informally (and sometimes confidentially) received information
about a number of such agreements, involving at least half~a-dozen
developing States, it seems certain that the actual number is consi-
derably higher.

Lastly we come to the significance of the number of disputes
filed. BHere one must first of all recognize the certainty of a time
lag: if consents are given principally in connection with new in-
vestments, it is fortunately unlikely that these will give rise to
any disputes in the near future. And-while nothing precludes the
use of the Convention in relation to existing disputes, common sense
suggests and experience teaches that once a dispute arises between
parties who are not obliged to submit it to an impartial authority,
one side or the other will consider it to its advantage to avoid
such submission and will do so unless appropriate pressures can be
brought to bear; thus, while it is not hopeless to expect the sub-
mission of some existing disputes to the Centre (in particular if
the parties should already be closeto agreement but for internal
reasons may require an external imprimatur), it would be unreason-
able to evaluate the success of the Convention by counting such
special events. Finally, and perhaps even more significantly, it
may be expected that widespread use of the Convention (measured by
the number of consent agreements concluded) will actually reduce the
number of international investment disputes--since if both parties
realize that ultimately their factual and legal assertions, which
were formerly not subject to effective challenge, can ultimately be
tested by an impartial Commission or Tribunal established under the
Convention, they may hesitate to advance indefensible claims and are
thus more likely to reach agreement informally. Similarly, knowing
that in the background there is the inescapable potential of an elab-
orate proceeding and award under the Convention, the parties may in-
stead agree_on a simplified procedure for resolving any minor dis-
agreenents.

In effect, the success of the Convention will consist of any
intangible but real improvement it (inm interaction with many other
positive and negative factors) can produce in the investment climate
of the developing countries. Such improvement willl of course in
part result directly from the availability of a forum where none
existed before--and can be measured by the direct use to which the

102. Following the precept set out in Matthew 5:25-26 and in Luke
12:57-58.
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Centre is put. But more importantly, the device of the Convention
promises to create law in a field that until now has been, for want
of impartial, accepted decisions, largely a lawless area. Ideally,
to the extent that potential investors understand that thelr status
in the future not depend entirely on caprice and the ability to main-
tain good relation with a shifting cast of politicians, but will be
anchored in an objective legal framework whose elements are expounded
by Tribunals established under the Convention, to that extent they
will lose their reluctance to engage in foreign transactions and be
able to concentrate more and more on basic economic rather than on
largely political considerations.
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