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Matthew S. Erie
Depart nent of Asian Studies, Cornell University

Through Culture and its Disciplines:
Human Rights and the Institutionalization of Law in China

“In 2002 China continued to conmmt serious human rights abuses in violation of
international human rights instrunents and at year's end, a spate of arrests of
political dissidents and the inposition of the death sentence on two Tibetans, the
continued detentions of Rebiya Kadeer, Wang Youcai, Qn Yongnmn and others, and
restrictions on religious freedom and repression of some ethnic mnorities were
particularly troubling.”

“Introduction to Country Reports on Human Rights Practices for 2002” |ssued by the
United States State Departnment, March 31, 2003

“The United States has been releasing annually Country Reports on Hunman Rights
Practices, censuring other countries for their human rights situations, but it has
turned a blind eye to serious violations of hunman rights on its own soil. This double
standard on human rights issues cannot but meet with strong rejection and opposition
worl dwi de, leaving the United States nore and nore isolated in the international
conmmunity.”

-“The Human Rights Record of the United States in 2002” I|ssued by the Infornmation
Ofice of the State Council, PRC, April 3, 2003

| nt roduction

Tit-for-tat, the issue of human rights is always grist for
the mll of diplomacy. No country, not even the United States
which has positioned itself as the world s defender of human
rights, can claim a record free of violations. There is a
perenni al gap between practice and ideal. In relative ternmns,
the international community has over the years identified China
as a source of chronic and egregious hunman rights abuses.
Beginning in 1978, the regime of Deng X aoping initiated an
“open door policy” that has since brought unprecedented change
in China as the country energes as a significant player on the
worl d stage. China's participation in international politics
has cone with both great frustrations and great possibilities.
The origin of nmuch of the uncertainty revolving around China’s

i nvolvenent in global politics stenms from the absence of the



rule of Jlaw in China. This handicap has fettered the
rel ati onship of the Chinese governnent to other nations and its
own peopl e. Nowhere is this absence nore poignantly felt than
in the realm of human rights. China’'s divergence from
i nternationally-recognized norms of human rights constitutes the
nost serious inpedinent to China's political, economc, and
social integration with the rest of the world.

The present paper argues that a sustainable and viable rule
of law nust precede conmmtnent to and preservation of human
rights. The problem inmediately beconmes one of definitions:
whose “rule of law ? whose “human rights”? The neani ngs of
these highly-charged phrases are contested along different
lines; nmuch of the discrepancy is caused by the different
historical and cultural experiences of peoples in regards to
“rule of law and “human rights.” Elite international politics
is currently polarized between two main interpretations of human
rights and the m sunderstandings between them have hindered
pr ogr ess. Broadly speaking, one interpretation originates in
Europe and North Anerica (which clains its understanding of
human rights to be shared by nobst parts of the world) and the
second has been articulated by the nations of East and Sout heast
Asi a. The latter view - as expressed in “Asian values”
constitutes the only serious post-Cold War challenge to gl obal
consensus on human rights. Wile the fractures in the discourse

on human rights in international relations remains |largely



geopolitical in nature, there is a second type of divergence in
opinion regarding human rights and rule of law that s
territorial of a different sort. Rat her than a geographical
division this is a disciplinary one; on the subject of |[aw,
political science and anthropology have different theoretical
framewor ks and nethods of inquiry. This paper argues that the
analytic lens of anthropology can reconceptualize these issues
allowng us to think anew such stunbling blocks to internationa
relations as the universalismrelativism inpasse of the hunman
rights debate, the legitimcy and accuracy of “Asian values,”
and the difficulties China has faced in institutionalizing a
rule of |law recognized by the international community.
Part |: Human Rights of and for China
The | npasse of the UniversalisniRelativism Debate

Al though the argunent as laid out here assumes the rule of
law as a necessary precondition for the florescence of human
rights, because many of the conceptual tools deployed in
di scussions on human rights and rule of law first gained
currency in debates on the former, human rights wll be
considered first followed by the rule of |aw so that the
recasting of the human rights debate in anthropological terns
can shed new light on problens concerning the rule of |[|aw
First, the premses of the universalisnirelativism debate w |l
be considered as it applies to the case of China and then an

ant hr opol ogi cal anal ysis of these argunents.
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“Qurs is the age of rights. Human right is the idea of our
time, the only political-noral idea that has received universa

accept ance”?!

so begins Louis Henkin's semnal work. Witing as a
constitutional |awer, Henkin argues that individual rights are
the province of every human being irrespective of culture or
soci ety. Even though the concept of human right was devel oped
out of natural rights theories from Locke to Rousseau to
Jefferson, contenporary human rights does not ground itself in

2

the idea of natural |[|aw In their nmost literal sense, hunman

rights are, according to political scientist and expert on human
rights Jack Donnelly, “the rights that one has sinply because

n 3

one is human. However, there exist several kinds of rights,

whet her political, civil, economc, social, cultural, and so on,

! Louis Henkin, The Age of Rights (New York: Col unbia University Press, 1990),
XVii .
2| wish to foreground the idea of natural law for it is pivotal in cross-
cul tural understandings of law. Henkin's assertion that human rights |aw, as
it now functions, has sonehow disarticulated itself fromits beginnings in
Angl o- Arerican legal theory is a troubling one. He wishes to |ocate hunman
rights as immnent in a person’s being in the world, as part of his or her
nature as a person and as a nenber of a |larger society. At the sane tine,
Henkin resorts to positing hunman rights as deriving from “accepted
principles” (2) which introduces a normthat can be contested for its
cultural (in this case, Eurocentric) noorings. Henkin wants to distance his
exposition of human rights fromexactly such criticism But because he fails
to clearly explain how human rights as i mmanent in hunan bei ng have becone
det ached from their underpinnings in Anglo-American political theory, his
argunent suffers froma |less than sound foundation. Because the concept of
natural law will be mentioned throughout this paper, | offer one definition
(from Anerican |law) here. Black’s Law Dictionary defines natural |aw as:
a system of rules and principles for the guidance of human conduct
whi ch, independently of enacted | aw or of the systens peculiar to any
one people, m ght be discovered by the rational intelligence of man,
and woul d be found to grow out of and conformto his nature, meaning by
that word his whole nmental, noral, and physical constitution. From
Henry Canpbel | Black, Black Law s Dictionary (St. Paul, M. Wst G oup,
1990), 1026.
3 Jack Donnelly, “Human Rights and Asian Val ues: A Defense of ‘Western’
Universalism” in The East Asian Chall enge for Human R ghts, ed. Joanne R
Bauer and Daniel A Bell (Canbridge: Canbridge University Press, 1999), 61.
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and different societies enphasize certain of these rights over
ot hers. Henkin advances that it is the inperative of the
international human rights regine to produce a body of |aws
which are inclusive to neet the needs of all societies. He
further clains that the novenent |argely acconplished this
requirenent with the Universal Declaration of Human Rights,
adopted by the United Nations General Assenbly in 1948. Al
menber nations have agreed to uphold the declaration and
al t hough the document itself does not have the binding power of
a treaty, it has “proved to be a giant step in the

"4  Others have said that

internationalization of human rights.
the value of internationalized human rights cannot be reduced to
their legal enbodinents for universal human rights persist as
social ideas to provide noral energy to enforce clains to which
they give rise.”

The alleged inclusivity of the human rights reginme, its
enphasis on individual as opposed to comunitarian rights, and
the Western values and ideals expressed in its declarations and
covenants — these are all objections raised by the relativist

ar gunent . The relativist argunment underscores the historically

and culturally contingent nature of human rights discourses;

4 Henkin, The Age of Rights, 19. Al though the Universal Declaration of Hunman
Rights is non-binding it is inportant to note that some of its later
covenants (e.g., the 1966 International Human Ri ghts Covenants) are
enforceabl e under international law. From Marvin E Frankel, Qut of the
Shadows of Night: The Struggle for International Human Ri ghts (New YorKk:

Del acorte Press, 1989) 154. Donnelly, Human R ghts and Asian Val ues, 64.

> Onen M Fiss, “Human Rights as Social |deas, in Human Rights in Political
Transitions: Gettysburg to Bosnia, eds. Carla Hesse and Robert Post (New
York: Zone Books), 266.



human rights, then, becone a social construct, a product of a
particul ar society at a particular nmonment (in this case, post-
Wrld War |1 Europe). The relativists reject the notion of a
uni fied human subject, of knowable essence; “[t]here can be no
essential characteristics of human nature of human rights, which
exist outside of discourse, history, context or agency.”®
Furthernore, the relativists align universal human rights wth
colonialism and inperialism as yet another project of Wstern
hegenony. Human rights becone a vanguard of a new cultural
inmperialism that seeks to override the sovereignty of non-
Western countries and supplant indigenous traditions with one
that is “internationalized” — a euphem smfor “Wstern.”

Di scourses on human rights, in political theory and in its
referent in “the world of affairs” - diplomacy and internationa
relations - cannot escape the sorts of dichotomes created by
proponents of universal human rights and their relativist
counterparts, who privilege <cultural difference and self-
determ nati on. As Richard WIlson wites, there are two issues
at stake in the debate: one, what concept of human ontology is
to be used and which rights extend fromthat view of nature; and
two, how much significance should be given to the notion of
culture in deliberating the normative noral order and to what

degree does diversity in justice systens and nodels of

6 Richard A. Wlson, “Human Rights, Culture and Context: An Introduction,” in
Human Ri ghts, Culture and Context: Anthropol ogi cal Perspectives, ed. Richard
A. Wlson (Sterling, VA: Pluto Press, 1997) 4-5.

6



jurisprudence refute universalisns?’ The universalists present
their conceptualization of human rights, as exenplified in the
Uni versal Decl aration, as consonant with human nature everywhere
whereas the relativists contend that such an approxi mation of
human nature is precisely a product of a certain nobde of
t hi nki ng conditioned by Western culture. The irresistible force
(of uni ver sal human  rights) encounters the unstoppable
juggernaut (of cultural relativism. A turn to anthropology for
a nore nuanced understanding of political culture by taking a
cl oser |look at “Asian values” will help redefine the criteria by

which the universalist/relativist debate is assessed.

An Ant hropol ogi cal Deconstruction: “Asian Values” as Neither
Asi an nor Val ues

The nost cogent relativist ar gunment cones from
intellectuals and officials in East and Southeast Asia; this is
the self-described “Asian values” argunent. A relatively new
concept in political parlance, “Asian values” conprise a kind of
Pan- Asianism that isolates and identifies certain values as
axial elenents that are shared by Asia at |arge. These
essential cultural elenments consist mainly of Neo-Confucian
ideas relating to the ethics of good governance and the nora
rel ati onshi ps between governnment and popul ace. Currently, the

primary goal of East and Southeast Asian governnments is to

" Wlson, Human Rights, 3.



facilitate industrialization and economc growh, nearly at any
cost. This translates into a focus on economc and social
rights to ensure basic access to neans of subsistence during
nmoder ni zat i on. To effect these goals, East and Sout heast Asian
governments’ national sovereignty is absolute and uninfringable;
matters of |aw and punishnment remain a donestic concern only.
As a corollary, while economc and societal rights are
hi ghl i ghted, the governnments curtail political and civil rights,
as potential inpedinents to the inplenentation of state policy.?
This conbination of Neo- Confucian tradition, enphasi zi ng
authoritarian governnment and collective responsibility, along
with the exigencies of developnent render the governance of
these Asian countries inconpatible with the values of |Iiberal
denocr acy. °

“Asian values” derives from several over-lapping and
mut ual | y-generating sources. In the past decade, ex-Prine
M nisters Lee Kuan Yew of Singapore and Mhammad Mhathir of
Mal aysia, and nunerous Chinese officials have advocated *“Asian

» 10

val ues. Al though Lee Kuan Yew has been associated by sone

8 Wn Theodore De Bary, Asian Values and Human Ri ghts (Canbridge, MA: Harvard
University Press, 1998) 1-2. Donnelly, Human R ghts and Asian Val ues, 69-74.
® Inoue Tatsuo, “Liberal Dempcracy and Asian Orientalism” in The East Asian
Chal | enge for Human Ri ghts, eds. Joanne R Bauer and Daniel A Bell

(Canmbri dge: Canbridge University Press, 1999) 27-8.

0'n 1991, Lee Kuan Yew said that Asians have “little doubt that a society
with comunitarian values where the interests of society take precedence over
that of the individual suits thembetter than the individualismin America.”
From Joanne R Bauer and Daniel A Bell, “Introduction,” In The East Asian
Chal | enge for Human Ri ghts, eds. Joanne R Bauer and Daniel A Bell

(Cambri dge: Canbridge University Press, 1999) 6. 1In 1996, Prime M nister
Mahat hir tol d heads of European governnents that, “Asian values are universal
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with “Asian values,” primarily because of his contribution of
the “Lee thesis” — a part of the “Asian values” argunent — which
clainms that political and civil rights hal t econoni ¢
prosperity,! Chinese support of “Asian values” has been
i nstrunent al . Both Lee and Mahathir invoke Confucian ideals in
their articulation of “Asian values”; Confucianism as the
official ideology of inperial China since the Han dynasty
beginning in 202 BC through the fall of the Qng in AD 1911
exerted wundeniable influence in political and social life
t hroughout East Asi a.

Wiile non-Chinese advocates  of “Asian  val ues” use
traditional Chinese ideology to buttress their clains of
cultural difference from the Wst, at the same tine, the
Communi st Central Party is a central participant in the
expression of “Asian values.” Schol ars have identified the
Chi nese government’s official human rights doctrine as a
paramount underlying notive in much of the “Asian val ues”
argument . > An examination of the 1991 Wiite Paper on Hunman
Rights in China, which presented the official Chinese view of
human rights, denonstrates the way in which the Chinese

government gave substance to “Asian values” w thout resorting to

val ues. European val ues are European values.” From Samuel P. Huntington,
The d ash of Gvilizations, (New York: Simon & Schuster, 1996) 104. Chinese
support for “Asian values” takes a less explicit, but | argue, nmuch nore
pervasive form

1 Amartya Sen, “Human Rights and Economic Achievenents,” in The East Asian
Chal | enge for Human Ri ghts, eds. Joanne R Bauer and Daniel A Bell

(Cambri dge: Canbridge University Press, 1999) 91.

12 See, for exanple: Tatsuo, Liberal Denpcracy, 3A4.
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the conbative |anguage of Singapore’s Lee or Milaysia s
Mahat hi r. After the events of the Denobcracy Mvenent in 1989,
the world s collective gaze centered on the Chinese governnent
and the now apparent divide between its rhetoric and the reality
of the human rights situation in the country. Along wth
sponsoring a nunber of academ c research projects, the Chinese
government issued the Wiite Paper to address concerns about its
current policies and future direction in regards to human
rights. Wiile the Wite Paper endorses the acconplishnments of
the international human rights novenent, support of the human
rights regine is qualified by a relativist allusion to cultura
difference and specifically China’s own response to human
rights. After recounting the oppression the people of China
suffered under the “three great nmountains” of inperialism
feudalism and bureaucrat-capitalism the Wiite Paper affirns
the mlestone of the establishment of the People’ s Republic.
Wile the practice of human rights remains inportant, “the
evolution of the situation in regard to human rights is
circunscribed by the historical, social, economc and cultural
conditions of wvarious nations, and involves a process of
hi storical devel opnent.” Moreover, China has devised its own
Vi ewpoi nts on the human rights issue. Chi nese human rights are

characterized by three traits:

First, extensiveness. It is not a minority of the people or part of a
class or social stratum but the entire Chinese citizenry who
constitutes the subject enjoying human rights. The human rights

enjoyed by the Chinese <citizenry enconpass an extensive scope
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including not only survival, personal, and political rights, but also

economc, cultural, and social rights. The state pays full attention
to safeguarding both individual and collective rights. Second,
equal ity. China has adopted the socialist system after abolishing the
system of exploitation and elimnating the exploiting classes. The

Chinese citizenry enjoys all civic rights equally irrespective of noney
and property status as well as of nationality, race, sex, occupation,
fam |y background, religion, level of education, and duration of
resi dence. Third, authenticity. The state provides guarantees in
terms of system laws, and material neans for the realization of hunman
rights. The various civic rights prescribed in the Constitution and
other state laws are in accord with what people enjoy in real life.1®

Because it appropriates the |anguage of the human rights regine
and recasts it in a nmold unique to Chinese culture (e.g.,
i ndi vidual and collective rights, equality through socialism
etc.), the Wite Paper is a foundational text of relativizing
“Asi an val ues.”

Moreover, the Wite Paper served as nodel for what has
become the quintessential docunent of “Asian values”: the
Bangkok Decl arati on. The United Nations Wrld Conference on
Human Rights, held from 14-25 June 1993 in Vienna, brought
together representatives of 171 states to present to the
international community a common plan for strengthening human
rights work around the gl obe. It culmnated 45 years of review
and assessnent of the aspirations and goals set forth by the
Uni versal Decl arati on. The World Conference further marked the
beginning of a reconmtnment in the effort to further inplenent

the body of human rights instrunents founded with the Universal

Decl ar at i on. In preparation for the Wrld Conference, three key
B Information Office of the State Council, “Wite Paper on Human Rights in
China (1991),” In The Chinese Human Ri ghts Reader, eds. Stephen C. Angle and

Mari na Svensson (Arnmonk, NY: ME. Sharpe, 2001) 356-357.
11



regional neetings were held in Tunis, San José, and Bangkok to
produce declarations detailing specific concerns of the African,
Latin American, and Asian regions, respectively. The regional
meeting in Bangkok provided newy confident Asian regines with a
forum to grapple with human rights issues and, by so doing,
| eave their mark on a process they thought of as regulated by
Western interests.?®® The resulting docunent, the Bangkok
Decl ar at i on, uses what Inoue Tatsuo calls “the balanced
approach,” a rhetoric of euphem sns and cal cul ated deference to
UN ideals.® Article 8 of the Declaration typifies this bal anced
approach; it reads: “[The signatories] recognize that while
human rights are universal in nature, they nust be considered in
the context of a dynam c and evolving process of international
normsetting, bearing in mnd the significance of national and
regional particularities and various historical, cultural, and
religious backgrounds.”! As with the Wiite Paper, the Bangkok
Decl aration asserts an essential difference between the
conceptions of human rights shared by Asian countries and those
of the original architects of the international human rights

regi e. This brief “docunentary geneal ogy” shows that “Asian

4 Office of the Hi gh Conmissioner for Human Rights, Wr/d Conference on Human
Rights [http://193.194.138. 190/ html / nenu5/wchr. htm (United Nations Ceneral
Assenbly [cited April 13 2003]).

15 Liu Hangiu, “Vienna Conference Statement (1993),” in The Chi nese Human

Ri ghts Reader, eds. Stephen C. Angle and Marina Svensson (Arnonk, NY: ME.
Shar pe, 2001), 390.

18 Tatsuo, Liberal Denpcracy and Asian Qrientalism 34.

7 Office of the Hi gh Conmissioner for Human Rights, Wr/d Conference on Human
Ri ghts: Report of the Regional Meting for Asia of the Wrld Conference on
Human Rights [http://193.194.138.190/ htm / menu5/ wcbangk. htn] (United Nations
General Assenbly [cited April 13, 2003]).
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val ues” presently constitutes the main relativist critique of
uni versal human rights and does so by arguing that Asian nations
share a culture — whether traditions or contenporary responses
to the challenges of nodernization — that differentiate them
from the West and changes the terns by which the machinery of
the human rights regine affect their donestic affairs.

Because anthropologists take as their subject of study
cultural difference, the cultural dissent operating on various
levels in relativism in general, and “Asian values,” in
particular, presents the anthropologist with a sort of analytic
widow onto the legal terrain of the wuniversalismrelativism
debat e. Soci al -cul tural anthropol ogists Sally Engle Merry and
Richard WIlson, on both sides of the Atlantic, have witten
about the stereotype of anthropologists (largely stemming from
m sinterpretations of the 1947 statement of the Executive Board
of the Anmerican Anthropol ogical Association raising concerns
about the Universal Declaration of Human R ghts) as *“cultural
absolutists,” nouthpieces for extreme cultural relativism and
tolerance for even socially and bodily harnful cul tural
practices (e.qg., femal e geni tal mutil ation, torture,
di smenbernent as corporal punishment, etc.).® Far from being
the case, as Merry goes on to argue, the anthropol ogical

position in 1947 and now is “not the defense of all cultural

8 sally Engle Merry, Human Rights Law and the Denoni zation of Cul ture (And
Ant hropol ogy Al ong the Way), Political and Legal Anthropol ogy Review. 26(1)
May 2003: 55-6. W/ son, Human Rights, 2-3.
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practices but a nore nuanced recognition that tolerance of
difference [is] one of several inportant ethical considerations
19 In her discussion on women’s rights, Merry
denonstrates how the problem between human rights |awers, on
the side of wuniversalism and anthropologists, placed in the
canp of relativism lies minly in an outdated conception of
culture held by l|egal professionals. Law conceives of cultures
as unitary, discreet, nonochromatic, and bounded units whose
interaction produces friction - or worse - “clashes.” Cul ture
is seen largely as bound to the past and is equated wth
tradition. (bstacles to rights are often |ocated by human
rights lawers in the domain of beliefs and values within a
hernetically sealed culture. Paradoxically, the end result is
often the <co-optation of this wunderstanding of «culture by
political elites, in the guise of preservationists of cultura
tradition, who then deploy law to protect their interests
agai nst wonen. %°
As Merry argues in relation to law, political science also
essentializes culture. For exanpl e, Henkin lauds the
international human rights novenent as a “Zeitgeist,” a word

which derives from an obsolete (yet popular) conception of

1 Merry, Human Rights, 57.

20 Merry, Human Rights, 66. For a |awer’s response to Merry's critique of
the essentialization of culture by international human rights | awers that

| argely concurs with and builds upon Merry’'s argument, see: Madhavi Sunder,
(Un)disciplined, Political and Legal Anthropol ogy Review 26(1) May 2003: 77-
85. Sunder provides the insight on the expropriation of law (and its

under standi ng of culture) by political elites to continue reginmes of

oppr essi on.
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culture deriving from German romanticism As a result, certain
dom nant strands of legal and political theory (through a
nmobi | i zation of such conceptual weaponry as human rights,
denocratization, «civil society, popular participation) posit
nodernity against culture. Al though politics is the study of
power no matter where it resides, too often culture, from the
vantage of political science, is presuned to be ‘powerful’ only
as far as it is a source of tradition-bound oppressiveness.
Rat her, anthropol ogi sts eschew a stagnant and static view of
cul ture; i nst ead of regar di ng culture as a uni form
ant hropol ogi sts seek to consider its many flows that cross
borders, localities, nationalities, ethnicities, ideologies, and
SO on. Consequently, <cultures are dynamc, synergistic, and
continuously internally contested

This conparison elucidates sone of +the key conceptual
di fferences between political scientists and |egal scholars, on
the one hand, and anthropologists, on the other. The
differences in nmethods of approaching culture are inportant to
keep in mnd in returning to the appraisal of “Asian values.”
G obalization theory a |la Appadurai holds that nation-states are

under siege in their efforts to constantly produce identity and

locality — “a structure of feeling, a property of social life
and an ideology of situated community” — in this current era of
gl obal capitalism el ectronic nmedi a, and di asporic

15



subjectivities.? In this light, China's defense of “Asian
val ues” marks such an attenpt to produce and reproduce sone
essence of “the local” vis-a-vis the interpenetration of
uni versal human rights. Human rights, in this sense, ride on a
wave of the global trade and market economes with which China
needs to engage if it wshes to nodernize on par wth the
(post)industrial nations of the West. Appadurai views this
“rupture,” and the subsequent questioning of identity, as one
between tradition and modernity.??> Wth China devel oping at a
rate and on a scale never before seen in the world, proponents
of universal human rights contend that these conditions of
industrialization are exactly par al | el with those that
necessitated the introduction of human rights in western nations
a generation or two earlier. Therefore, China, too, should
adopt these strategies to cope with the social, economc, and
political disruptions that acconpany nodernization. Wer eas
uni versalists enphasize the “nodernity” side of the rupture,
relativists give nore weight to tradition, or nore specifically,
cul ture-as-tradition.

“Asian values,” however, which is the nost articulated
expression of relativism conmts the error it attributes to
uni versalism “Asian values” essentializes culture and uses it

against what is perceived as a western nodernity. Al t hough

21 Arjun Appadurai, Mdernity at Large: Cultural Dinensions of G obalization
(M nneapolis: University of Mnnesota Press, 1996) 189.
22 pppadurai, Mdernity, 3.
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there are many ways to deconstruct the fallacious reasoning of

“Asian values;” three interrel ated approaches will be considered
here: the msappropriation of Confucianism by “Asian values,”
its self-Orientalization, and finally its co-optation of culture
as conceived by the practitioners of international human rights
and political theory.

First, inits efforts to cultivate a political culture that
val orizes authoritarian governnment, the <current reginme has
m sapplied Confucian doctrine of good governance. In his
insightful Asian Values and Human Rights (1998), Chinese
intellectual historian, WIIliam Theodore de Bary explains that
the Chinese Communist Party, at the reigns of “Asian values”
di scourse, which alleges to protect and further Confucian
communitarian ideals, actually directly mlitates against them
In his analysis, de Bary makes the inportant distinction (to
which we will return later) between ideas and their practice.
He says, “. . . the weakness of many discussions of China,
Confucianism and human rights, is that they tend to operate
purely on the conceptual Ilevel - attenpting to conpare or
contrast values in the abstract, rather than seeing how they
have been observed and experienced in tinme, in a devel oping
hi st ori cal process.” % This is an inportant insight and
differentiates his discussion on human rights in China from many

others; at the sane tine, his treatnent of Confucianism and

2 De Bary, Asian Val ues, 22.
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authoritarian governnents elides nuch of the inperial Chinese
i nvocation of Confuci anism for exactly the purpose of
authoritarian control. Enperors such as Wdi of the Han Dynasty
(141-87 BC) who established Confucianism as the state ideol ogy
had very Ilittle trouble equating it wth authoritarianism
However, de Bary convincingly traces out elenents of “the
communal” in early Chinese society to denonstrate that they
existed outside of and in opposition to the central power.
After reviewing the social inplications of such comunities as
school s and comunity conpacts, he concl udes,
“[c]ommuni tariani sm cannot be clained for the state, as it is
today, in the nane of Confucius.”? Thus, the enphasis by the
Chi nese governnent on comunity rights, in the nane of
tradition, seens m sgui ded.

The second approach to the deconstruction of “Asian val ues”
begins where the first left off. |[If Confucianismas one of — if
not the — nost influential strands of intellectual thought
constituting Chinese tradition did not subvert the individual
beneath the collective, then where do the authors of “Asian
val ues” obtain this idea? An answer lies paradoxically in their
acceptance of the representation of the “Orient” created by
western witers. In his landmark text Oientalism (1978),
Edward Said purports to show the ways in which academ cs and

l[iterati of the Wst projected onto Asian countries a

24 De Bary, Asian Val ues, 88.
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representation that subjected the Oient as the OQher of the
West . This discourse galvanized, legitimted, and reproduced
the noral, political, and economc inperative of inperialism
The effect was to create a body of know edge that honogeni zed
and exoticized Asia as a nonolithic entity whose values were
di ssonant with that of the Enlightened West.? Although, as has
been shown in the critical literature on QOientalism Said s
thesis itself commts several generalizations, the idea of the
Oientalizing project has certain nmerit in considering the
efficacy of “Asian values.” “Asian values” is the very
distillation of Oientalism a representation of “Asia” as one
unit which is internally conposed of a constitutive set of
criteria in the form of beliefs (i.e., comunity, tradition

cohesi veness, harnony anong others). Except, instead of western
colonialists representing Asians, now it is the Asian advocates
of “Asian values” who have ingested, internalized, and now

regurgitate that very representation. |noue Tatsuo wites

Oientalist dualismis disguised as an enpirical generalization, but in
fact it is a transcendental schene for interpreting data that justifies
the observer in disregarding any counterexanple as neani ngl ess anomaly
and thus blinds him or her to the internal diversity and dynamc
potenti al . It is an epistenological device for guaranteeing Wstern
hegermony over Asia. 2®

China, of course, is internally diverse and dynam c. Chi na
cannot be reduced to one ideology (Confucianism, one

nationality (Han), one econom c node of production (“socialist

% Edward W Said, Oientalism(New York: Vintage Books, 1978).
26 Tatsuo, Liberal Denocracy, 39.
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capitalisni) and so on. The spokespeople of “Asian val ues” do
t hensel ves vi ol ence by portraying “Asia” as such.

Finally, we can see |inkages between the discourse of human
rights practitioners and political theorists and the discourse
of “Asian values.” As Merry and Sunder illustrate in their
debate, <culture is often seen as a barrier to progress.
Culture, as synonynmous wth custons, traditions, and ancient
practices, is opposed to enmancipated thought itself and
specifically human rights. Wil e academics and |awers m ght
cultivate these ideas, political elites are receptive to them
and use them advant ageously. Merry is quick to show that it is
nore the ivory tower academc and international |awer working
in the polished halls of a European or American netropolis, and
not activists and ethnographers on the ground, who produce these
i deas.?’ The effect, then, is a sort of feedback |oop by which
the legal and political theoriticians and political elite
produce and consune each others’ rhetoric. Manwhile, it is the
people left out of the loop — whose interests are not expressed
in either essentialized notions of culture or nonolithic “Asian
val ues” who go | eft unheard.

To conclude this discussion of human rights and *“Asian
values” in China, we can see that “Asian values” falls short in
its relativist critique of wuniversal human rights. I n arguing

that there is no unified subject and human rights are an inport

27 See: Merry, Human Rights Law 68 and Sunder (Un)Disciplined 79.
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of the inperial Wst, “Asian values” presents a honbgenous nass
of “Asians” which is itself a relic of Oientalism a discourse
produced by western colonialists. “Asian val ues” deconstructs
itself. “Asian values” as articulated is not a sufficient
rebuttal of wuniversal human rights, but this is not to say that
there is not an argunent against the vision put forth by the
i nternational human rights regine. In fact, as has been shown,
the legal and political theorists of the human rights regine
continue to m sapprehend the conplexity, efficacy, and viability
of cultures. Still, China remains at odds with the idea of
human rights as put forth by the international conmunity. To
begin to speculate as to the directions Chinese policy wll take
on the issue of human rights, we mnust broaden our discussion
beyond human rights to the rule of law in order to develop a
working picture of China's attitude toward law for as Franz
M chael has said, the “[r]Jule of law is the very foundation of

human rights.”?®

Part 1l: Toward a Rule of Law ‘w th Chinese Characteristics’
The Rule of Law as Precondition for Human Ri ghts

The question today on the mnds of academcs, policy
experts, potential investors and busi nesspeopl e, and students of
law is: will China develop a sustainable rule of |aw? \Whether

for international trade or public interest |law, the emergence of

28 Ronald C. Keith, China's Struggle for the Rule of Law (New York: St.
Martin's Press), 8.
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an internationally recognized rule of law in China has profound
i nplications. To franme the question as an object of analysis,
it is useful to adopt the heuristic of globalization theory: the
di al ectic between “nodernity” and “tradition.” To briefly
recapitulate the argunents of the human rights debate, the
uni versalists stress the grappling of the nation-state with the
demands of developnent and industrialization as the main
determnant of the form political and social institutions take
vis-a-vis nodernity. Because the conditions and stresses of
noderni zation are common across the globe, the response wll
simlarly be uniform The relativists, on the other hand, posit
traditional culture as obfuscating cross-cultural conformty.
The wunique nature of each society elicits equally unique
responses. To forecast the assertions below, neither nodernity
nor tradition presage the future of China; instead, China s
si ngul ar engagenent with nodernity, infornmed in part by its own
legal traditions, conprises the dialectic from which energes a
rule of law “wth Chinese characteristics.” \Wlat follows is an
analysis of the factors which affect the devel opnent of nodern
Chinese law from the perspective of political scientists. As a
result of the mnmethodology of political science in conducting
cross-cultural analysis, this perspective nore often than not
takes the form of analogic reasoning and consequently | ocates
gaps and absences in traditional as well as cont enporary

Chi nese | aw. This overview wll be followed by an
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ant hropol ogi cal l y-inforned analysis of Chinese ways of seeing
and practicing law which seeks to foster what could be called
di al ogi ¢ reasoni ng.
The Denigration of Law in China: Views From Political Science

To trace the trajectory of a possible energent rule of |aw,
political scientists have considered, in general terns, two
analytical terrains: first, the inpact of traditional (dynastic,
inperial) Chinese law on the developnment of nodern |aw and,
second, the two sonetines-conpeting, sonetinmes-conplinentary
sources of Jlaw in the twentieth-century. This division of

scholarship on Chinese law is admttedly arbitrary; these are

not di screet di mensi ons of i nquiry but t hey overl ap
consi der abl y. However, these discussions nore often than not
work on the basis of analogies from Wst to East. That is, in

the classic conparative nethod, correlations are sought between
speci fied conmponents of Anglo-Anerican |egal systens and their
correspondi ng Chinese counterparts. And, often, the Chinese
| egal systemis found wanting. While there is sone disagreenent
in their synopses on energent rule of law in China, it 1is
inportant to examne the conparative nmethod of politica
scientists as it is through the logic of this standpoint that

politics are practiced by their counterparts in the world of

affairs.
Many discussions on Chinese law in the literature of
political science begin with China s traditional |aw. In such
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anal yses, the first question asked is often “what inpact, if

any, does traditional |aw have on the formation of a viable rule

of law in China today that nmneets the criteria of the
international comunity.”?° The second question invariably
follows, “does China have a ‘legal tradition'?” Drawi ng upon

the works of legal historians, scholars of political science
| ocate a recognizable beginning of law in China during the
Warring States period (403-221 BC) during the dissolution of the
Eastern Zhou. It was at this tine that nmen of |earning began to
di scuss new strategies of statecraft in what has been called the
“hundred schools of thought contended.” It is with ‘the hundred
schools’ that the political philosophies of Confucianism and
Legalism attained the depth and breadth which are now accorded
to them These schools of thought, and the debate between them
| argely determ ned Chinese attitudes towards the role of law in
society; Burton Watson, the translator of the Shih chi, the
dynastic history of the Han Enpire, wites, “nost of the history

of the followng two thousand years of Chinese political

2 John Borneman offers a standard definition of “the rule of |aw as idea
type by listing seven comon criteria: “1) separation of powers within a
state, in particular the separation of the executive fromthe judicial

branch; 2) legality, inplying that (a) the people’ s representatives adopt the
law, (b) statutes find general application, and (c) the legislature itself is
bound by the legislation; 3) sovereignty of statute law, 4) the prohibition
of excesses of state authority, or a principle of proportionality of crime to
puni shrrent; 5) an independent judiciary; 6) ban on retroactive legislation in
order to foster predictability and legal certainty; 7) trust in the |ack of
arbitrariness in the law s application.” He continues, “Although these
principles provoke resistance everywhere, in no contenporary culture are they
totally foreign.” From John Borneman, “Responsibility after Mlitary
Intervention: What is Regi me Change?” Political and Legal Anthropol ogy Review
26(1), My 2003: 36-7.

24



phi |l osophy is concerned with the struggle between the exponents
of these two rival theories of rule.”?*

First, we wll address Confucianism followed by its
Legalist critique. Confucius (traditional dates, 551 to 479 BQ)
lived in a period of dynastic decline and endem c warfare that
would result in the Wrring States. He saw around him
exenplified in the rulers, the degradation of traditional values
as nmen forsook famlial obligations, ancestor worship, and
filial piety for self-aggrandizement, territory, and power.
Confucius viewed this noral decline as a crisis of civilization®
and sought his philosopher-king. Wi | e Confucius never found
the norally superior ruler, a century later, such would-be
rulers wel conmed scholars to their courts, nmen like Confucius's
successor, the populist and humani st Mencius (c. 370 to c. 300
BC) and Xunzi (c. 310 to c. 220 BC) who grounded his conception
of human worth and governnent, to a degree greater than Mencius
or even Confucius, in visible realities. These phil osophi cal
descendants of Confucius elaborated on the principles of human
action and their relation to the phenonenal and i ncorporeal
wor | ds whi ch Confucius had devel oped. Key anong these concepts

n 32

is ren, which de Bary translates as *“humaneness, Hsi ao as

%0 Ssu-ma, Ch'ien. Records of the Grand Historian of China Vol. 1. Translated
by Burton Watson. 2 vols. Vol. 1. Early Years of the Han Dynasty 209 to 141
BC (New York: Colunbia University Press, 1961) 313.

31 Wn Theodore and Irene Bl oom De Bary, ed., Sources of Chinese Tradition,
vol. 1 (New York: Columbia University Press, 1999), 42.

32 De Bary, Sources, 43.
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"33 and Schwartz as “social virtue.”3 The Confucian

“benevol ence,
king was justified in his rule by his possession of this
essential ethicopolitical quality. It was the noral inperative
of the ruler to foster ren wthin the population. This inner
morality was mrrored by the dao which provided the normative
social, political, and noral order that regulated all life. A
third Confucian concept is that of /i ("rites") which harnonizes
the internal ren of the ruler, as head of state, wth the
natural order of the dao.

The goal of the Legalist reforners was not to revive the
ancient rites but instead to formalize clear, public laws that
woul d apply to all menbers of society, including the ruler.®
They propounded institutional structures rather than the noral
worth of the king as the vehicle for effective government.3®
They concentrated far less on the abstractions of spiritualisns
like the dao as exhibited by other schools; instead, they
directed all their energies to pragmatics, principally through
authoritarian rule. Legalism attained promnence wth the
short-lived Qn Enpire (221-206 BC) that was the first state to

unify China under one ruler — mainly through its adherence to

strict laws and yet it was the very harshness of Qn |laws that

3% Kung-chuan Hsiao, A History of Chinese Political Thought, trans. F. W Mbte
(Princeton: Princeton University Press, 1979), 103.

34 Benjanmin |. Schwartz, The World of Thought in Ancient China (Canbridge:

Bel knap Press of Harvard University Press, 1985), 75.

3 Karen Turner, "Sage Kings and Laws in the Chinese and Greek Traditions," in
Heritage of China: Contenporary Perspectives on Chinese Gvilization, ed.

Paul S. Ropp (Berkeley: University of California Press, 1990), 92.

3 patricia Buckley Ebrey, The Canbridge Illustrated Hi story of China

(Canbri dge: Canbridge University Press, 1996), 51.
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incited rebellion and its eventual collapse. Vital to our
present discussion, both Confucianism and Legalism denigrated
law; the fornmer viewed |law as unnecessary and a characteristic
of a norally-debased society while the latter used |law solely as
an instrunent of state power to ensure authoritarian control.?’

Political science scholarship has taken up the denigration
of law in traditional Chinese political philosophy and society.
Sone anal yses enphasize the dichotony between the rule of man
(renzhi) and the rule of law (fazhi). Karen Turner has witten
extensively about this crucial opposition of law versus
| eadership.®® She has stated that this problem of prioritization
has taken on a particular urgency since 1978 with the beginning
of legal reform Simlarly, J.J. Spigelnman argues that the
preference for the rule of man over that of |aw engenders the
rule by law which is itself an artifact of the |aw as-instrunent
mental ity of Legalist thought.?3°

Wrk by Hyung |I. Kim nakes the conparison to Western | egal
traditions explicit; Kims Fundamental Legal Concepts of China

and the West: A Conparative Study (1981) best exenplifies the

37 See, for exanple: Hsiao, A History of Chinese Political Thought, 418.;
Turner, "Sage Kings and Laws in the Chinese and Greek Traditions," 89.;
Yongpi ng Liu, Oigins of Chinese Law. Penal and Adm ni strative Lawin Its
Early Devel opnent (Hong Kong: Oxford University Press, 1998), 202.; Randall
Peer enboom "Law and Religion in Early China," in Religion, Law and
Tradition, ed. Andrew Huxley (New York: RoutledgeCurzon, 2002), 85.

% See: Turner, Sage Kings and her “Introduction: The Probl em of Paradigns” in
The Limts of the Rule of Law in China. eds. Karen G Turner, James V.

Fei nerman, and R Kent Quy (Seattle: University of Wshington, 2000).
Interestingly, Turner believes that based upon the country’s legal tradition
and the policies of the past two decades that China will not soon experience
the rule of |aw

3 3.J. Spigelman, China: Rule of Law or Rule by Law? [ \Wbpage

http://ww. northernlight.coni (2002 [cited 11/22 2002]).
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correlative reasoning deployed by scholars to investigate the
rule of law in China. Kim identifies core legal concepts a
posteriori of the Wstern canon (primarily, natural |aw, equity,
right and duty) and inposes them on the Chinese tradition to
concl ude, “such fundanental |egal concepts . . . were evident in
traditional Chinese thought, and they were the underlying

principles of traditional Chinese |aw. "%

Kims argunment is an
exercise in inporting “jurisprudential principles,” exogenous to
Chi na, and systematically mapping them onto the Chinese
tradition. There is a sort of violence in this operation; Kim
is not oblivious to the dangers of such a nethod, but
nonet hel ess continues determnately wth his project. I n
addition, to inmposing Anglo-Anerican concepts of jurisprudence
on what he perceives as the Chinese equivalents, Kim fails to
recogni ze the distinction between ideas and practice, to which
de Bary alerted us earlier. One exanple is provided by his
equation of natural law with the Mandate of Heaven. He wites
The concept of natural law is expressed in Chinese thought
in such concepts as ‘Heaven’ (T'ien) . . . And the notions
conparable to the natural |aw concept in the Wst are
expressed in Chinese thought in such ideas as the Mandate

of Heaven . . . which was originally a belief in an

ant hroponorphic God in ancient China, but interpreted |ater

40 Hyung |. Kim Fundanental Legal Concepts of China and the West: A
Conparative Study (Port Washington, NY: Kenni kat Press, 1981) vii.
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as the noral order of Heaven (T ien Tao) in naturalistic

sense. 4
Not only does he conpartnentalize aspects of the Chinese
tradition into a certain, predesigned frame, but he does not
acknowl edge that the Mandate of Heaven described only the
relationship between ruler and the source of his ethico-
political power; it did not involve the relationship between
ruler and ruled and it is this latter relationship to which
natural law, in the Western sense, applies.

Utimately, the consensus view of a Chinese rule of |[|aw
based upon its past legal institutions is a grimone. Wth few

excepti ons, #?

political theorists and policy-makers do not | ook
to China's past for evidence of an indigenous rule of |aw
Typically, the current status of law in China is seen as
deriving from this deneani ng of law from tradition;

“It]raditional China held neither law nor Jlawers in high

esteeni decries the organization Lawers Commttee for Human

41 Kim Fundanental Concepts, 25.

42 See Jonathan K. Qcko (2000) for a counter-argument that Chinese |egal
tradition offers a nore optimstic view for the potential of the
institutionalization of the rule of law. From Jonathan K Ccko, "Using the
Past to Make a Case for the Rule of Law," in The Linits of the Rule of Law in
Chi na, ed. James V. Feinerman Karen G Turner, and R Kent CGuy (Seattle:

Uni versity of Washington, 2000). Also, in that sanme volune, WIlliam Al ford
presents the idea that the denigration of law in traditional China is due to
contenporary schol arship’s fascination with the Confucian schol ar-official
and the sort of rule by noral suasion enbodied by Confucians. From WIliam
P. Alford, "Law, Law, What Law?," in The Limts of the Rule of Law in China,
ed. James V. Feinerman Karen G Turner, and R Kent CGuy (Seattle: University
of Washi ngton, 2000).
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Rights.* And in his Epilogue to The Limts of the Rule of Law
in China entitled, “The Deep Roots of Resistance to Law Codes
and Lawyers in China,” Jack Dull sardonically recounts the
murder of “China’s first lawer” Deng Xi (d. 501 BC) who was
killed by the chief mnister of Zheng after the fornmer authored
a code of punishnents. Deng’s code would later alter the power
rel ati onships of the state which troubled the Confucians. So
when the Confucian elite cast about for causes of social unrest,
Deng’s public code (it was witten on tripods for all to see)
encouraged the people to follow the witten laws instead of the
rulers, or so they argued. Dull surm ses, *“Thus, when | ooking
for the root causes of nodern China's |ow opinion of |awers,
the story of Deng Xi should be exam ned for the source of a deep
prejudi ce, not against |aws, but against public laws that could
take on a life of their own and be used to challenge the
authority of official policies and values.”*

If traditional China offers no hope for the rule of |[aw,

then neither does China of the twentieth-century. The ascension

4 Lawyers Conmittee for Human Rights, Lawyers in China: Qbstacles to

I ndependence and the Defense of Rights (New York: Lawyers Conmmittee for Hunman
Ri ghts, 1998) 11.

4 Jack L. Dull, “Epilogue: The Deep Roots of Resistance to Law Codes and
Lawers in China,” In The Linits of the Rule of Law in China, eds. Janes V.
Fei nerman Karen G Turner, and R Kent Guy. (Seattle: University of

Washi ngton, 2000) 328-329. O note, Dull’s final noral rests upon the
assunption that the People’s Republic of China is donmi nated by the same
Confucian ideals of 5'" century BC China. As with the authors of the nisnoner
“Asian values,” China here is reducible to the ‘essence’ of Confucianism A
thenme this present paper seeks to reiterate is that China cannot be nelted
down to a single ideol ogy, whether (past) Confucianismor (nodern) Chinese
socialism nor can it be equated with “ideol ogy” alone; rather, China is a
continually contested fusion of ideas and practices, norms and counter-nor s,
from“tradition” and “nodernity,” fromwthin and fromw thout.
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of Marxist-Leninist communismin 1949 wth the Chinese Conmuni st
Party did not mark an opportunity for the energence of the rule
of |aw. Marx viewed law as a tool of the bourgeoisie and as
such fosters and sustains class inequities based on private
owner shi p. ®° Mao Zedong, in his reinterpretation of Marxism
would further align law as a tool of class enemes. Mao,
instead, would foster rule by man. The Party is the ultimte
authority and this attitude towards law remains today.* It is
this feature of Chinese political life, the Party above the | aw,
nore than any other that inpedes the energence of the rule of
law in China. Al though the different ideologies judge law in
their own terns, MrxismLeninismand Miwism then, bolster the
Legalist (and Confucianist) “statist instrunentalist” view of
law. it is a tool to be either discarded or enployed to its
ut nost . In the literature, this conception is consistently
juxtaposed to “the [Western] rule of law as “pluralistic |aw
in Richard Baumi's fanous fornulation.?

Neverthel ess, the reign of Deng Xi aoping beginning in 1978
presented a w ndow of opportunity for the rule of |aw A

pragmatist, Deng realized that an inpersonal, objective rule of

4% Ronald C. Keith, China's Struggle for the Rule of Law (New York: St.
Martin's Press, 1994). 10. Against Alford who attributes the denigration of
law to primarily Western scholars’ infatuation with the anti-Iegal Confucian
scholar-official, Keith wites that Marxismis the inpedinent to a better
under st andi ng of Chinese law. He lanents the “a persisting popul ar
assunption that Communi st ideol ogy and Marxi st-Leninist principles of
political organization axionmatically foreclose any genui ne devel opnent
towards a ‘rule of law” (1-2).

4 Carlos W H. Lo, “Deng Xiaoping's ldeas on Law. China on the Threshold of a
Legal Order,” Asian Survey 32, no. 7 (1992), 659.

47 Keith, China’'s Struggle, 7.
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law was necessary to facilitate economc stability and
devel opnent . Accordi ngly, he sought: | egi sl ation, t he
observance of laws, |aw breakers to be dealt with accordingly,
and strict enforcenent beginning with first crimnal, civil and
economc, and finally admnistrative |aw codes. Lo wites,
“Deng never concealed the fact that a legal tradition had yet to
take root in China . . . Wat was required, then, was not just a

| egal education but the socialization of law — nothing |ess than

the forging of a new legal tradition.”* ldeal ly, the
depoliticization of law  woul d provi de pr ocedur al and
i nstitutional guarantees to safeguard civil and politica

liberties as well as establish social, economc, educational,

and cultural conditions through which individual aspirations
could be realized.* A conprehensive program of |egal reform
began in the late 1980s and continues; from 1979 to 1992, the
Nat i onal People’s Congress enacted nore than 600 |aws.®® China’s
first Constitution in 1982 requires al | gover nnment a

organi zations to obey the law, but it also affirns the ultimte
authority of the CCP.®* The ideal has gone unnet, however. The

Party could not subsunme itself to a rule of Jlaw and the

“8 Lo, Deng Xi aopi ng, 656.

4 Lo, Deng Xi aopi ng, 658.

M nxin Pei, “China’s Evolution Toward Soft Authoritarianism” in Wat if
Chi na Doesn’t Denocratize? eds. Edward Friedman and Barrett L. MCorm ck
(Armonk, NY: M E. Sharpe, 2000), 84.

! Stanley B. Lubman, Bird in a Cage: Legal Reformin China After Mo
(Stanford: Stanford University Press, 1999), 139.
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Ti anannmen massacre marked the culmnpation in a return to
instrumentalism with the Party firmy above the | aw

In  sum political scientists generally agree that
traditional law holds no nodel for a current rule of law in
China; at the sane tine, it nust be observed that in may of
these treatnments of traditional Chinese law there is an inplicit
contrast to Anglo-Anerican law. Definitions and concepts cannot
easily be placed outside of the Wstern tradition. The second
di mrension of investigation into the possibility of the rule of
law in China refers to the alnobst schizophrenic result of the
exi gencies of centralized political rule, on the one hand, and
the pervasive disparagenent towards |aw shared by politicians,
scholars, and lay people alike, on the other. As a product of
this bifurcation, two sources of |aw developed in the twentieth-
century. The existence of these two nodels helps explain the
difficulties Deng encountered in socializing the Chinese people
in a legal culture. At the sane tine, as part of the subtext of
this paper, these dual sources further evidence the penchant for
political scientists to conceive of Chinese law in terns of
bi naries, except now the binary between a China that |acks a
rule of law and an unnentioned West that does has been situated
within and attributed to nodern Chinese | egal ontol ogy.

As has previously been noted, the Chinese failed to devel op
a respect for law or, in other words, a ‘legal conscioushess’ in

part because of the belittlenment of Ilaw as instrunment in
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traditional and contenporary political philosophies; however,
due to the social conplexities of governance in the twentieth
century, mainly due to China’s new role as trade partner wth
i ndustrial nations, the Chinese governnent needed a nanageabl e
| egal system VWhat energed is two nodels which June Teufel
Dreyer calls the “jural” and the “societal.” The jural nodel,
as exenplified in the judicial system (courts, public trials,
rights to defense) concentrates on formalized and codified rules
enforced by the judiciary; the societal nodel focuses on
socially approved norns and val ues. These two nodels have
oscillated, wth one assumng predom nance for sone tine,
foll owed by a period accentuating the other, since 1949.° Keith
calls this the standard Wstern interpretation.® Victor Li
adopts a simlar dual nodel which enploys an “internal nodel,”
stressing education, socialization, informal internalization and
indoctrination in state expectations of citizenship and an
“external nodel,” based on a formal and witten set of rules.®
The ways in which these nodels work on the ground falls along
simlar dichotom zed Iines. Regardi ng dispute resolution, the
judicial nodel takes the form of courts which are wdely
corrupted and therefore disregarded, but according to sone

studies, are not only gaining in popularity but also endorsing a

52 June Teufel Dreyer, China’'s Political System Mdernization and Tradition
(USA: Longnman, 2000), 163-172.

53 Keith, China’'s Struggle, 4.

5 Victor H Li, “The Evolution and Devel opnent of the Chinese Legal Systent
in China: Managenent of a Revolutionary Society (Stanford: Stanford
University Press, 1971), 221.
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| egal consciousness.® The alternative is to have a conflict
nmediated not by a judge but by Party cadre or neighbors,
friends, and famly. Foruns for this institutionalized
paral egal dispute resolution are third-party nediation bodies
such as the work units (danwei), which are state-sponsored, and
Resident Committees, not officially sponsored by the Party but
that nevertheless aid government administrative and policing
tasks, which operate not on a set of witten codes but |argely
on personal relationships (guanxi). These parajudicial bodies
for dispute resolution are very active in the day to day I|ives
of Chi nese. ®

In the idea of this two-part nodel, the indigenous |ega
tradition is perceived as informal while the formal, judicial
nodel is seen as partially deriving fromthe West. Fornmality is
of ten understood as efficacious. The presence of Wstern law in
t he devel opnent of socialist China is unquestionable; but it is
often inplied that only the external nodel can garner a respect
of | aw. In “The Rule of Law Inposed from Qutside: China’s
Foreign-Oiented Legal Reginme since 1978,” Janes Feinerman’s

argunment suggests that the Wstern, external nodel is the

% See Vivienne Shue’s study of Xinji, a small city which she describes as a
nodel of legality. From Vivienne Shue, “State Sprawl: The Regul atory State
and Social Life in a Small Chinese City,” in Uban Spaces in Contenporary
Chi na, eds. Deborah S. Davis, Richard Kraus, Barry Naughton, and Elizabeth J.
Perry (Canbridge: Canbridge University Press, 1995), 105-106.

% For a sanple of the literature regarding dispute resolution and the foruns
of Resident Committees and danwei, see, respectively: Janmes Fei nernan,

Di spute Resol ution (Washington, D.C.: Georgetown University, 1993); Benjamn
L. Read, “Revitalizing the State’s Urban “Nerve Tips,” The China Quarterly,
Sept ember 2000 (163): 806-820.; and, Victor Shaw, Social Control in China: A
Study of Chinese Work Units (Westport, CT: Praeger Publishers: 1996).

35



understanding of law which can introduce a |egal consciousness
in the Chinese.®” As Victor Li and Mnxin Pei indicate,® China
did borrow liberally from Wstern |egal doctrines beginning in
1979. I n al | t hese cases t hough, t he
formal /external /jural /Western nodel is perceived as the seed for
a Chi nese rul e of | aw whi |l e t he
informal /internal /societal/Chinese nodel is peripheralized and
exists as a tradition-oriented backdrop against which inported
Western rul e of |aw operates.

In this review of the political science literature on the
possibility of rule of law in China, we have seen that the
Western perspective cannot easily imagine traditional Chinese
law as efficacious in developing notions of respect for law in
the population. Since respect for law or |egal consciousness is
a prerequisite for the rule of law (and the rule of law is a
necessary precondition itself for human rights) then traditional
and societal legal traditions cannot effect necessary |[egal
reform I ncreased inportation of Wstern |egal doctrine, as
part of China' s economc reforns since 1978, is broadly seen as
being the sole source of the anelioration of present conditions
and as the promse for future adherence to rule of |aw The

analogic reasoning inplicit in these analyses privileges the

57 James Feinerman, “The Rul e of Law | nposed from Qutside: China s Foreign-
Oiented Legal Reform” in The Limts of the Rule of Law in China, eds. Karen
G Turner, James V. Feinerman, and R Kent Quy (Seattle: University of

Washi ngt on, 2000).

%8 See Li, The Evolution, 231, and Pei, China’'s Evol ution, 84, respectively.
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forces of nodernity. A too hasty dismssal of traditional
notions of law in China, however, cannot fully consider the

inplications of the dialectical interplay between tradition and

modernity. To date, China has not followed the Wstern®
trajectory of nodernization in the economc sphere. Legal
devel opment will be no different and to understand the energence
of the rule of law “with Chinese characteristics” it s

par anmount to suppl enment our anal ytic vantage-point.

From Anal ogic to Dialogic: The Inalienability of Chinese Law

The anal ogi ¢ node of conparison, often used by |awers and
political scientists, nore often than not ends in an over-
privileging of China s reception of pre-forned Wstern |egal
concepts and principles which, in turn, tips the scales in favor
of “nmodernity” (in a crude fornulation of globalization theory)
as the production of local identity through the integration of
the nodern and the traditional. It is apparent, however, that
whi |l e China does not share a Western conception and val ori zation
of law, it neverthel ess possesses a rich legal history. As has
been nentioned above, the Confucian and Legalist phil osophies of
law and the Qn and Han dynastic codes, but also the Huang-Lao
school and even Buddhism as well as the tenth-century Tang and
sevent eent h- to twentieth-century Qng codes, al | have

contributed to exceptionally conplex and diverse experinents

% The USSR is included as Western in this conparison.
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with the advancenent of |aw It is inportant to renenber that
China's first codified | egal system under the Qn dynasty (221-
206 BC), that was acconpanied by a multi-tiered bureaucracy,
direct taxation, centralized currency, weights, and neasures,
and a witing system that was at that tinme nearly 1,000 years
old, was contenporaneous with a Britain that had yet to be
settled by the Romans, a France that was dom nated by the Celts,
and an Anerica that was not even on the map, literally. To say
that a predomnantly Western-inspired rule of law will take root
in China is to neglect this conplex legal history. China s nove
to a rule of law wll not take the form of a one-way insertion
of Western nodels, but rather it will take place through gradua
exchange, synt hesi s, and a reconbination of el enents -
i ndi genous and foreign. Just as China needs to adjust to engage

in international relations in the twenty-first century, so too

does the international community — and the human rights regine
in particular — need to provide a flexible enough framework to
include a Chinese legality. The anal ogic analysis favored by
political science posits culture against progress; however, it
is the contention here that this exchange w |l occur through
cul ture. Culture is not flat; it is not sonething that is
i nscribed upon. It is instead textured and texturing,

responsi ve and responding in turn.
Legal anthropol ogists have provided nethods of analysis

that foreground the process of cultural dialogue rather than

38



efface it. Bronislaw Malinowski was one of the first
ant hropol ogists to wite about non-Wstern |egal systens. In
his 1926 Cinme and Custom in Savage Society, an ethnography of
the Trobriand Islanders’ <constant use of and reliance upon
bi nding obligations that function as a kind of law in nearly
every aspect of their Ilives (economc, religious, etc.),
Mal i nowski suggests a very elastic conceptualization of “law”
Mal i nowski warns of the dangers of analogous logic that finds in
i ndi genous society neat parallels of known institutions; these
“cannot but be msleading.” He continues, “The only correct
proceeding is to describe the legal state of affairs in terns of
concrete fact.”®® This idea was the focus of the fanmous nid-
century debate between Max ducknman and Paul Bohannan.
A uckman, the first scholar to study colonial African courts

argued that while Lozi norns were unique to their society, Loz

juridical reasoning relied on “logical principles” shared by all
| egal systens. Bohannan | anbasted d uckman’s conclusions as
uni versali st. He thought that law, |ike everything else, is
part of a culture special to the society in question and
“contended that even translating the |egal concepts of another

n 61

society in English terns was a distortion. Al t hough Bohannan

deserves credit for his noble notives, he was not living in an

0 Broni sl aw Mal i nkowski, Crinme and Custom in Savage Society (Westport, CT:
Greenwood Press, 1984), 19-20.

61 sally Folk Moore, “Certainties Undone: Fifty Turbul ent Years of Legal
Ant hr opol ogy, 1949-1999,” Journal of the Royal Anthropol ogical |nstitute
7(1): 95.[http://library.northernlight.con]j. [cited April 13, 2003].
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era that faces the contradictions inherent in the goal of
i nt ernati onal law to find common ground across cultural
difference. Yet perhaps in the present inpasse of international
human rights law, there is a neeting point between d uckman and
Bohannan. Wiile this sort of excavation of universal “logical
principles,” or, “jurisprudential principles” to use Hyung Kinis
term conmits an injustice to non-Wstern |egal systens, it is
possible that laws that are m ndful of cultures’ encounter wth
nodernity, especially gl obal forns of capitalism can
responsibly and flexibly attune to the hybridized |egal neo-
traditions that will ensue.

In the spirit of Mlinowski, a nove to the dial ogic node of
anal ysis through a reconsideration of a central concept of the
Chinese legal tradition that has been viewed, unfairly, as an
anal ogue to a Western concept of |law can gesture to a different
under st andi ng of Chinese |law than that which construes it as an
“inmpediment” to universal human rights. Scholars such as Kim
have tried to locate a theory of natural law in the Chinese
tradition; they have identified the Confucian /i, dao, or the
Mandat e of Heaven as counterparts to Western natural |aw theory,
but these are forced, inaccurate parallels. Rather, traditional
Chi nese did not have such a concept of natural law or the |aw
before-the law that grounded positive law in inherent rights of
human nat ure. In the West, laws were alienated from humanity

(as the law makers); instead, |law was associated with divinity
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(in the three Abrahamc religions, |aw was the deus ex machina

which transmtted divine will), and natural |aw becane these
god-granted rights inmbued in human nature. In the Chinese
tradition, however, law did not becone sacred; they renained
i nal i enabl e. The Chinese never nystified thenselves through
I aw. In this sense, the absence of natural law in the Chinese
legal tradition is very nuch a presence. O, in other words,

there are |laws but no Law. This fact is crucial in the effort
to find a nore accurate understanding of “the conplex reality of
soci al processes,”® that is the nmutual constitutiveness between
cosnol ogy and socio-political relations. Anthropol ogi st Maurice
Godelier explores the alienability or self-nmystifying nature of
laws in his Enigma of the Gft (1996) and the ways in which this
very alienability produces society. Based on his fieldwork on

t he Baruya in Papua New CGui nea, Godelier propounds

[0]f course these representations for the Baruya are found in all hunman
soci eties, including those which attribute the origin of the |laws that
govern them to the sovereign people rather than to the gods. We are
therefore in the presence of a wuniversal phenonenon, of a general
nmechani sm i nvol ving nore than the unconscious structures of the mnd

these representations will not be the sane, the sacred will have a
different nature in accordance with whether the changeless order to
which the society ascribes its origins is ‘divine’ or ‘natural.’ In
the latter case, the ‘Law or laws will be fetishized, and this wll
take the place of the worship of the father gods and nother goddesses
of the human order. %

CGodelier requires sone adjustnment. The case of China, with its

de-natured sage kings to whom are attributed the origin of |aws,

52 Annelise Riles, “Representing |n-Between: Law, Anthropol ogy, and the
Rhetoric of Interdisciplinarity,” University of Illinois Law Revi ew 1994(3),
615.

5 Maurice Godelier, The Enigma of the G ft (Chicago: The University of

Chi cago Press, 1999), 124.
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would seem to frustrate the universality of law s alienation.
Moreover, it would seem that along with political scientists,
ant hropol ogi sts, too are not inmmune to the siren song of
uni versal i sm

It becomes apparent that China presents a unique aberration
of the standard formula: society produces law and |aw produces
soci ety. In nmost cultures, at |east according to Codelier, the
mystification of the first half (society produces |aw enables
the second (law produces society). In China' s case, however,
society’s production of law is transparent. Law is not made in
Heaven, it is nmade in China. Thi s understandi ng of the Chinese
phenonenol ogy of | aw hel ps expl ai n t he traditional
instrunmentalization of law in its ideologies from Confucius to
Mao; the popularity of the “societal” or informal nodel of [|aw
and the inportance of extra-legal nediation and guanxi. Lastly,
it has inplications for the rule of law and dialogue with the
internationalized human rights regine. The experience of the
Chinese with I|aw does not preclude a rule of Ilaw but
internationally-recogni zed |egal concepts (i.e., human rights)
can be grafted onto existing endogenous understandings, and
through this enculturation, made conprehensible to the Chinese
phenonenol ogy of law. That is, human rights and Chinese |aw are
not oppositional but conplinmentary through the dialectical

interdigitation of the two.
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Concl usions and Provocations: The Future of Human Rights in
Chi na through the Rule of Law

The interaction between “traditional” Chinese |aw and
“nodern” internationalized human rights will undoubtedly change
law in China, at the Ilevel of both conceptualization and
i nstitutional practi ce. Thi s di al ecti c, prom sed by
gl obal i zati on, however, has been prefigured by an earlier
exchange between “traditional China” and “the nodern West” which
has conflated the two. One of the main contributions of |egal
ant hropol ogy has been the insight that ever since the first
studies of indigenous law in the wearly twentieth-century,
i ndi genous | aw had al ready been engaged with colonial |aw. So
the “pure” or “essential” legal tradition (as articulated by
“Asi an val ues”) has already undergone a hybridization wth other
| egal systens. Since the 1500s, Europeans (Spanish, Portuguese,
then Dutch, and finally English) had been trading with southern
Chi nese ports; the Russians, too, had normalized dealings wth
the Chinese in the northwest, in Xinjiang, as early as 1689.
The Europeans were given special quarters with extra-territorial
privileges.® The European settlenments enjoyed their own |egal
systens and were not as such subject to Chinese jurisdiction.

Through the economic and social interaction of the Wsterners

5 Ebrey, Canbridge Illustrated Hi story, 228, 235.
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and Chinese nerchants and officials, however, it 1is quite
certain that the Chinese becane famliar with Wstern |[egal
concepts and term nology and vice versa. Furthernore, in the
nodern era, Victor Li affirms that from the Comuni st takeover
to roughly 1957, there was a definite western influence in
Chinese legal institutions.® These exchanges and m xings,
predated the “arrival” of western or international law in 1978,
and blurred the divide between “traditional Chinese” and “nodern
western” law. This is essentially the idea of “legal pluralisnf
as devel oped by |egal anthropologists that theorizes |law not as
a single, wunified thing, but as a collage of overlapping
practices and norns at the local, national, and transnational
| evel . ®® The Chinese phenonenology of law as inalienable is
consonant with these diffusions.

The dialectic is a recurrent process. Most recently, ex-
President Jiang Zem n advocated the “rule of law.” On Novenber
14, 2002, the 16'" National Congress adopted a Resolution on the
Amendnent to the Constitution which reads in part, that a goal
of the party is to “rule the country according to law and build
a socialist country under the rule of law, and conbine the rule

of law with rule of virtue.”® \Wiile this statement largely

8 Li, The Evol ution, 226.

% Mbore, Certainties Undone, 1land W/ son, Human Rights, 11. See al so,
generally: Sally Engle Merry, “Legal Pluralismand Transnational Culture: The
Ka Ho’ okol okol onui Kanaka Maoli Tribunal, Hawai’'i, 1993,” in Human R ghts,
Cul ture and Context: Anthropol ogi cal Perspectives ed. Richard A. Wl son
(Sterling, VA Pluto Press, 1997).

67 16'" National Congress of the Conmunist Party of China, 2002. Full Text of
Resol ution on Amendnent to CPC Constitution.
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falls under the category of ‘rhetoric’ rather than ‘reality’ and
the Party still remnins above the law, it is significant that
t hese ideas have penetrated Chinese |egal consciousness, if only
rhetorically. In addition to the political discourse, Chinese
academ cs have been debating the rule of Ilaw, the rights of
citizenship, constitutionalism and human rights for the past
century. For instance, the influential Li Buyun (b. 1933),
vice-director of the Human Rights Institute at the Chinese
Acadeny of Social Sciences, along with other academcs offer
alternatives to a Chinese idea of human rights other than that
espoused by the governnent in the Wiite Paper. Al though Marxi st
in orientation, Li Buyun has devel oped out of Marx a concept of
human rights in his idea of “due rights,” a ground for hunman
rights independent of the state and yet not derived from western
natural |aw theory. A conbination of biological and social
natures produce such due rights that <concretely exist in
practice; legal rights are only justified by referring to these
due rights. In a sentinent that faintly echoes that of Jiang
Zem n, Li Buyun proposes human rights through a rule of |aw when
he wites, “[t]hanks both to the law s instrunental and noral
value, in the current era when human civilization has devel oped

to this high point, we can even say that where there is no |aw,

[ http://ww. chi na.org.cn/english/features/48804.htn] [cited February 22,
2003] .
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there are no human rights " o8

Again, there is the fusion
of a Chinese “tradition,” although, as we have seen, this is a
contenporary construction projected backward, and “nodernity,”
another cultural construction, in an interview with Li Hanqgiu,
renowned historian and nmenber of the Standing Commttee of the
China Peasants and W rkers Denocratic Party, who advocates a
rule by law and by norality. He says, “[a] wholesale return to
anci ent concepts is not practical. W should actively establish
a socialist ideological and noral system adapted to the
devel opnment of the socialist market econony, society, science
and technology . . .W nust integrate the inheritance of the
fine tradition with the pronotion of the spirit of the tines.”®
Refracted through the many facets of traditional I|aw, |egal
consci ousness can foster a respect for human rights. This is
t he nonent of Chinese nodernity.

This paper has considered two thematic fields. The first
is the enmergence of human rights in China through a rule of |aw
recogni zed by the international community. This gradual process
takes the form of the engagenent of China's tradition wth
current globalized vectors of nodernization; in truth, China s

“tradition” has already engaged with foreign |egal systens but

will continue to do so as it adopts and adapts Western concepts

6 i Buyun, “Human Rights: Three Existential Forms,” in The Chi nese Human
Ri ghts Reader eds. Stephen C. Angle and Marina Svensson (Arnonk, NY: ME.
Shar pe, 2001).

% Li Jinrong, “Mdernizing Country by Law and Mrality,” ClIC

[ http://ww. china.org.cn/english/8585.htn] [cited March 6, 2003].
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and institutions in its own terns. The second field noves from
analysis to analyst as subject of inquiry and considers the
l[imtations of the political science approach to culture and the
rule of law in China. An accommodation between political
science and legal anthropology can foster new dialogic and
refl exive nodes of analysis and nove beyond perceived inpasses
to glean a closer approximation of the paradoxes that
characterize political life. O course, these tw fields are
i nterdependent and new inter-disciplinary and international
fram ngs of analysis will further the dial ogue of the political
scientist and anthropologist as well as that of the United
States State Departnent and the Information O fice of the State
Counci | .
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