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Deliberative Democracy and the Emerging Jury System in Japan: A Natural Combination 

or Two Ships Passing in the Night? 

 
*
 

 

“I come from an environment where, if you see a snake, you kill it.  At GM, if you see a snake, 

the first thing you do is go hire a consultant on snakes.  Then you get a committee on snakes, and 

then you discuss it for a couple of years.  The likely course of action is—nothing.  You figure the 

snake hasn’t bitten anybody yet, so you just let him crawl around on the factory floor.”  – H. 

Ross Perot
1
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 See DIANA C. MUTZ, HEARING THE OTHER SIDE: DELIBERATIVE VERSUS PARTICIPATORY 

DEMOCRACY, 103 (Cambridge University Press) (2006).   
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INTRODUCTION 

 

 In May, 2009 Japanese citizens, for the first time in over 60 years, will have right to help 

decide serious criminal cases by being a part of a petit quasi-jury, or Saiban-in Seido.  This 

major reform will have many effects on Japan and Japanese government.  One of its most 

interesting potential effects, however, will be to see, in light of deliberative democracy theory, 

what kind of effect, if any, will Japan’s new criminal jury system have on Japan’s democratic 

government?  In Part II of this note I will define deliberative democracy and give a summary of 

relevant theoretical and empirical research.  In Part III, I will discuss and assess the criticisms of 

deliberative democracy.  In Part IV, I will assess how jury systems in general, and Japan’s jury 

system in particular, interplay with deliberative democracy.  Part V will be a brief conclusion.  

 First, however, in order to completely understand the reform, it is necessary to have at 

least a rudimentary understanding of Japan’s entire system of government.  Although the reform 

only deals with the judicial branch, all of its branches interact with each other, so a crude 

understanding of the whole system will be beneficial.  Japan’s government is a constitutional 

monarchy with a parliamentary government.
2
   It consists of a legislative, executive, and judicial 

branch.
3
  The legislative branch is called the Diet and consists of two democratically elected 

legislatures, the House of Representatives and the House of Councilors.
4
   A majority of the 

members of the parliament must appoint the prime minister, who is the head of the executive 

                                                 
2
 The Central Intelligence Agency World Factbook: Japan, 

https://www.cia.gov/library/publications/the-world-factbook/geos/ja.html (last visited Nov. 2, 

2007).   
3
 Id.  

4
 Id. 



branch.
5
  The prime minister has the power to appoint a cabinet.

6
  The judicial branch includes a 

Supreme Court that is appointed by the cabinet with the approval of the Emperor.
7
  There are 

several levels of inferior courts.
8
      

I 

WHAT IS DELIBERATIVE DEMOCRACY? 

 

A. HISTORY 

 

 Democracy has always been linked with deliberation.  In ancient Athens, political leaders 

thought that deliberation was an “indispensable preliminary to any wise action at all.”
9
  In his 

classic treatise on politics, Aristotle wrote of the virtues of deliberation.  He wrote, “Now any 

member of the assembly, taken separately, is certainly inferior to the wise man. But the state is 

made up of many individuals. And as a feast to which all the guests contribute is better than a 

banquet furnished by a single man, so a multitude is a better judge of many things than any 

individual.”
10

  Over 2000 year after Aristotle, John Stuart Mill urged democratic governments to 

use large, random samples of citizens to deliberate about broad political issues.
11

  In America, 

Thomas Jefferson wrote that the single greatest failure of the founding was not creating an 

                                                 
5
 Id. Technically, the Emperor is the Head of the Japanese state, but he only has symbolic power.  

Thomas H. Reynolds & Arturo A. Flores, The Foreign Law Guide, Japan, 

http://www.foreignlawguide.com/ip/ (last visited Nov. 2 2007).   
6
 The Central Intelligence Agency World Fact book: Japan, 

https://www.cia.gov/library/publications/the-world-factbook/geos/ja.html (last visited Nov. 2, 

2007). 
7
 Id. 

8
 Prime Minister of Japan and His Cabinet, Organizational Chart, 

http://www.kantei.go.jp/foreign/constitution_and_government_of_japan/charts_e.html (last 

visited Nov. 2 2007) (listing the lower courts: High Courts, District Courts, Family Courts, 

Summary Courts and Committees for the Inquest of Prosecution).   
9
 Thucydides, Peloponnesian War, II. 40  S. Lattimore, trans. (Indianapolis: Hackett, 1998). 

10
 Aristotle, Politics, Book III, B. Jowett, trans., 

http://classics.mit.edu/Aristotle/politics.3.three.html.  
11

 JOHN STUART MILL, Considerations on Representative Government, in ON LIBERTY AND 

OTHER ESSAYS, 225 (John Gray ed., 1991) (1861).   



institution that encouraged popular deliberative politics.
12

  Jefferson’s writings contain a variety 

of proposals for creating face-to-face deliberation.
13

  However, Jefferson was ambassador to 

Paris at the time of the founding, so the other delegates did not heed his advice.
14

 

 Although certain writings of Aristotle, John Stuart Mill and Thomas Jefferson are 

precursors to modern deliberative democratic theory, they are also undemocratic.  In Aristotle’s 

ancient Athens, only free men could participate in the deliberations.
15

  Furthermore, although 

Aristotle advocated deliberation by the “masses”, he preferred deliberation by the aristocracy, 

where the debate would be more sophisticated.
16

  Even John Stuart Mill thought that educated 

people should lead deliberation.
17

  Lastly, the deliberation that Thomas Jefferson advocated 

would not have included slaves
18

 or women.
19

  Understanding the history of deliberative 

democracy is important because it is the old theories that serve as the building blocks that have 

created this well-developed modern theory 

B. MODERN DELIBERATIVE DEMOCRATIC THEORY  

                                                 
12

 BRUCE ACKERMAN & JAMES S. FISHKIN, DELIBERATION DAY, 159 (Yale University Press) 

(2004) citing HANNAH ARENDT, ON REVOLUTION, 252–59 (1963).   
13

 Id.  
14

 Id.  
15

 See AMY GUTMANN & DENNIS THOMPSON, WHY DELIBERATIVE DEMOCRACY?, 8 (Princeton 

University Press) (2004) 
16

 See id.  
17

 Id. at 9 citing JOHN STUART MILL, Considerations on Representative Government, in 

COLLECTED WRITINGS, vol. XIX, ch. XV ed. J.M. Robson (Toronto: University of Toronto Press; 

London: Routledge & Keagan Paul, 1977) 
18

 See PAUL FINKELMAN, SLAVERY AND THE FOUNDERS: RACE AND LIBERTY IN THE AGE OF 

JEFFERSON 144–47 (2001) (stating that, as the chairman of the committee to revises the laws in 

Virginia, Thomas Jefferson prevented a measure that would have gradually emancipated the 

slaves in Virginia from reaching the floor).  A fortiori, Jefferson did not want slaves included in 

political deliberation.   
19

 See MARTIN GRUBERG, WOMEN IN AMERICAN POLITICS, 4 (1968) (quoting Thomas Jefferson, 

“[w]ere our state a pure democracy there would still be excluded from our deliberations . . . 

women, who, to prevent deprivation of morals and ambiguity of issues should not mix 

promiscuously in the gatherings of men”).  But see HANNAH ARENDT, ON REVOLUTION, 119 

(Viking Press) (1963) quoting John Adams describing public happiness, “[w]herever men, 

women, or children are to be found, whether they be old or young, rich or poor, high or low, wise 

or foolish, ignorant or learned, every individual is strongly actuated by a desire to be seen, heard, 

talked of, approved and respected by the people about him.”   



 Deliberative democracy is a popular and frequently debated topic in modern political 

science scholarship.
20

  Deliberative democracy is a political theory that emphasizes the need for 

public deliberation to justify laws and decisions.
21

  Two noted deliberative democracy scholars, 

Amy Gutmann and Dennis Thompson, define deliberative democracy as “a form of government 

in which free and equal citizens (and their representatives), justify decisions in a process in 

which they give one another reasons that are mutually acceptable and generally accessible, with 

the aim of reaching conclusions that are binding in the present on all citizens but open to 

challenge in the future.”
22

   

 Deliberative democracy differs from traditional democratic theories, such as aggretive 

democracy—which takes the preferences of citizens as a given and advocates resources 

accordingly
23

—in several important ways.
24

  Deliberative democracy emphasizes the 

justification that citizens give for political preferences, instead of taking the preferences as a 

given.
25

   The way in which each theory deals with rational disagreement, however, illustrates the 

biggest difference between the two theories.
26

  Aggregative democracy deals with rational 

                                                 
20

 See GUTMANN & THOMPSON, WHY DELIBERATIVE DEMOCRACY?; FRANK CUNNINGHAM, 

THEORIES OF DEMOCRACY, 163–83 (London and New York: Routledge) (2002); DAVID ESTLUND 

ED., DEMOCRACY (Oxford: Blackwell) (2002); JOHN DRYZEK, DELIBERATIVE DEMOCRACY AND 

BEYOND (Oxford: Oxford University Press) (2000); STEPHEN MACEDO ED., DELIBERATIVE 

POLITICS (Oxford: Oxford University Press) (1999); JOHN ELSTER, DELIBERATIVE DEMOCRACY 

(Cambridge: Cambridge University Press) (1998); JAMES BOHMAN AND WILLIAM REHG, EDS., 

DELIBERATIVE DEMOCRACY (Cambridge, Mass.: MIT Press) (1997).    
21

 JOSHUA COHEN, “Deliberation and Democratic Legitimacy” in THE GOOD POLITY 15 (Alan 

Hamlin & Philip Pettit eds., 1989) (“By a deliberative democracy I shall mean, roughly, an 

association whose affairs are governed by the public deliberation of its members.”).   
22

 GUTMANN & THOMPSON, WHY DELIBERATIVE DEMOCRACY? 7.  
23

 Id. (also noting that some aggregative theories would correct preferences based on 

misinformation).   
24

 See Id. at 190, n.13 (explaining that, “for the purpose of contrasting deliberative democracy 

with other conceptions [of democracy], the distinction between deliberative and aggregative 

approaches is more relevant”).   
25

 Id. at 13.   
26

 Id. at 14 (“[b]ut that some disagreement is reasonable . . . When citizens disagree about such 

issues as the morality of abortion, capital punishment, starting a preventive war, or funding 

health care, deliberation does not produce agreement, and perhaps should not.”).   



disagreement in one of two ways.  First, it allows the citizens to vote on the topic and the 

majority triumphs.
27

  Second, officials acknowledge the expressed preferences of the electorate 

and “put them through an analytic filter—such as cost-benefit analysis—which is intended to 

produce optimal outcomes.”
28

  Deliberative democracy, however, encourages citizens to 

continue to engage in reasoned-discussion because reasoned-discussion is likely to produce 

respect for the merit of each other’s positions instead of simply viewing them as the result of 

impaired judgment or impure motive.
29

   

C. DELIBERATIVE DEMOCRACY AND THE “REAL WORLD” 

 While it is useful to develop the theory of deliberative democracy, it is also necessary to 

examine how the theory works in the “real world.”  In order to illustrate deliberative democracy 

in action, it is helpful to show several high-profile non-researcher created examples of 

deliberative democracy.  Examining deliberative polls, which are genuine exercises of 

deliberative democracy set up by researchers, will further illuminate the potential effects of 

deliberative democracy.  Lastly, evaluating the existing empirical research on deliberative 

democracy will provide further insights to the theory.   

 There have been many “real-world” examples of deliberative democracy.  For example, 

in 1995, shortly after the O.J. Simpson verdict, Los Angeles city official organized “Days of 

Dialogue” to allow people within the city to discuss race relations.
30

  Additionally, in the early 

                                                 
27

 Id. (“The electoral process is modeled on the analogy of the market . . . Whatever debate takes 

place in the campaign serves a function more like that of advertising (informing the voters about 

the comparative advantages of the candidates) than like that of argument (seeking to change 

minds by giving reasons.”).   
28

 Id. at 14–15.  
29

 Id. at 20.   
30

 U.S. Senator Bill Bradley, Foreword to MATT LEIGHNINGER, THE NEXT FORM OF 

DEMOCRACY: HOW EXPERT RULE IS GIVING WAY TO SHARED GOVERNANCE . . .  AND WHY 

POLITICS WILL NEVER BE THE SAME, xiii (Vanderbilt University Press) (2006) (“I was invited to 

sit in on a session at a drug rehabilitation center, where a member of the Nation of Islam served 

as an evenhanded facilitator . . . . I believe these discussion may have helped avert a wave of 

violence like the one that accompanied the 1992 Rodney King verdicts.”)    



1990s, the city of Eugene, Oregon faced a budget crisis.
31

  In order to engage the citizenry in the 

crisis, the city council mailed a work sheet (that listed possible revenue and expenses and 

allowed each taxpayer to create a balanced budget) to everyone in the city and a mail-in 

questionnaire to a representative sample of voters.
32

  The city council used the work sheet as part 

of a number of three-hour community workshops, where small groups discussed possible 

budgets.
33

 At each workshop, participants met in groups of 7–9 people, who were facilitated by a 

trained volunteer and a city staff person with knowledge of the city budget.
34

  After the public 

deliberation, the city council of Eugene enacted a budget that included the citizen’s insights and 

suggestions.
35

   

 Although not completely organic, Deliberative Polls are an excellent demonstration of 

deliberative democracy at work.  Researchers created Deliberative Polls because they wanted a 

systematic way to analyze the effects of exchanges between citizens.  A Deliberative Poll is “a 

survey of a random sample of citizens before and after the group has had a chance to deliberate 

seriously on an issue.”
36

  First, the researchers select a representative sample of citizens and ask 

them questions about a particular topic.
37

  Then, the respondents of the survey are invited to a 

central location for a weekend to engage in discussion on that issue. 
38

  

                                                 
31

 MATT LEIGHNINGER, THE NEXT FORM OF DEMOCRACY: HOW EXPERT RULE IS GIVING WAY TO 

SHARED GOVERNANCE . . . AND WHY POLITICS WILL NEVER BE THE SAME, 198 (“In 1991, city 

finances were complicated by rising health and pension costs, a weak economy, and state ballot 

measures that capped local property taxes.”) 
32

 Id.  
33

 Id. at 199.   
34

 Id. (noting that although the city had never had more than a couple hundred citizens attend a 

public meeting, 682 people attended the budget work shops.) 
35

 Id. (“The final budget included six efficiency measures, twenty user-fee increases, twenty-five 

service reductions, three transfers of service costs to non-general funds, and three service 

expansions.”).   
36

 BRUCE ACKERMAN AND JAMES S. FISHKIN, DELIBERATION DAY, 4 (Yale University Press) 

(2004).   
37

 Id. (“This initial survey is the standard sort conducted by social scientists doing public opinion 

research.”).   
38

 Id; “A small honorarium and travel expenses are paid to recruit a representative sample.” Id. 



 Researchers give participants briefing material for background on the topic.
39

  When the 

participants arrive, researchers assign them to small groups with trained moderators.
40

  The 

groups not only discuss the issue, but also identify key questions for further discussion. 
41

 Next, 

the groups bring the questions to panels of competing experts in a large, plenary session.
42

  The 

participants alternate between small groups and plenary sessions throughout the weekend.
43

  At 

the end of the weekend, the participants take the same survey they took when the researchers 

first contacted them.
44

  Typically, there are dramatic changes between the first and second 

surveys.
45

  Professor Fishkin writes, “[w]hen ordinary people have the chance seriously to 

consider competing sides of an issue, they take the opportunity to become far more informed.  

Their considered judgments demonstrate higher levels of knowledge and greater consistency 

with their basic values ad assumptions.”
46

 

 So far, there have been about twenty Deliberative Polls in a variety of different 

countries
47

 and on a variety of different topics.
48

  Deliberative Polls usually deal with a 

controversial and relevant issue in the local or national community.
49

  For example, one 

                                                 
39

 Id. (“These materials are typically supervised for balance and accuracy by an advisory board 

of relevant experts and stakeholders.”).   
40

 Id. 
41

 Id.  
42

 Id. 
43

 Id. 
44

 Id.  
45

 Id.    
46

 Id. 
47

 Id at 44. (Fishkin has conducted Deliberative Polls in the United States, Britain, Australia and 

Bulgaria.) 
48

 See infra note 48.   
49

 ACKERMAN & FISHKIN, DELIBERATION DAY 44.  (The more national topics for Deliberative 

Polls the United States have included the economy, America’s role in the world, and the current 

state of the American Family.  In Great Britain the topics included crime, Britain’s future in 

Europe, reform of the monarchy, the economic issues in the 1997 British general election, and 

the future of the National Health Service.  In Denmark, the Deliberative Poll focused on the euro.  

The poll took place immediately before the national referendum on adopting the euro as its 

currency.  In Australia, there were two Deliberative Polls.  One topic was whether or not 



Deliberative Poll, held in Texas, considered how regulated electric utilities were going to plan 

for future energy use.
50

  The options included using fossil fuels such as coal and gas, building 

renewable energy facilities, or encouraging conservation to lessen the need for new power.
51

   

Participants also discussed whether to subsidize the energy needs of poor customers.
52

 

 The results—as measured by the surveys filled out participants before and after 

deliberation—of the Texas Deliberative Poll were somewhat surprising.  In all of the eight 

separate Deliberative Polls, there was an increase in the number of participants who claimed they 

would be willing to pay a higher electric bill to subsidize the poor.
53

  Additionally, the 

percentage of participants who were willing to pay more money for renewable energy also 

increased.
54

   

 Despite the evident success of Deliberative Polls as accurate measurements of the effects 

of interactions between citizens, other academics have severely criticized them.  In her book 

Hearing the Other Side: Deliberative versus Participatory Democracy,
55

 Diana C. Mutz writes, 

“what is especially troubling . . . is that they are often lacking both in the strength of causal 

inferences that may be drawn from them (i.e., internal validity) and in the extent to which they 

                                                                                                                                                             

Australia should be a republic, which took place immediately before the referendum on whether 

Australia should become a republic and the other involved reconciliation with the Aboriginals).    
50

 Id. at 45.   
51

 Id.  
52

 Id. at 55.   
53

 Id.  
54

 Id. (“Averaged over all eight DPs [Deliberative Polls], the percentage of participants who were 

willing to pay more each month for renewable energy rose from 52 to 84 percent at the end of 

the poll.”).   
55

 (Cambridge University Press) (2006).  The book won the 2007 Goldsmith Book Prize, from 

the Joan Schorenstein Center on the Press, Politics & Public Policy at the John F. Kennedy 

School of Government, Harvard University, which “is awarded to the trade and academic book 

published in the last year that best fulfills the objective of improving government through an 

examination of the intersection between press, politics, and public policy.”  The Joan Shorenstein 

Center on the Press, Politics & Public Policy at the John F. Kennedy School of Government at 

Harvard University http://www.ksg.harvard.edu/presspol/goldsmith_awards/book_prize.htm. 

(last visited Nov. 7 2007).    



can be generalized to deliberation as it occurs naturally (i.e., external validity).”
56

  In order to 

prove her first criticism, Professor Mutz points out that researchers send briefing materials to the 

people who participate in the weekends and experts and politicians teach the participants 

additional, new information throughout the weekend.
57

  Therefore, it is impossible to know 

whether the benefits that accrue in participants are caused by the new information the 

participants learned from the materials the researchers gave them, the information they learned 

from the experts or politicians during the weekend, the deliberation that occurred during the 

weekend, or some combination of the three factors.
58

   

 Professor Mutz supports her second criticism
59

 of Deliberative Polls by showing that 

Americans generally do not interact in a way that resembles the type of interaction that occurs 

during a Deliberative Poll.
60

  She writes that, “the presence of briefing materials, expert panels, 

group moderators, and the like, ‘make the formal on-site deliberations very different from 

naturally occurring discussion in the real world.’”
61

  Therefore, the only way for Deliberative 

Polls to be useful is if they were adopted on a large scale, which would be “an undertaking... well 

beyond the real of the practical.”
62

 

                                                 
56

 HEARING THE OTHER SIDE: DELIBERATIVE VERSUS PARTICIPATORY DEMOCRACY, DIANA C. 

MUTZ, 58.  (Although Professor Mutz notes that, “[t]o be fair, many of these problems are not 

unique to studies of deliberative events.  The well-worn axiom that all research designs are 

flawed in some respects is valid here as in any other area”).   
57

 Id. at 59.  
58

 Id.   
59

 Id. (which is that Deliberative Polls create situations which do not occur naturally and 

therefore have limited applicability to the real world).   
60

 Id. at 60 citing P.J. Conover & D.D. Searing, Political Discussion and the Politics of Identity 

(1998, April) Paper presented at the annual meeting of the Midwest Political Science 

Association, Chicago. 
61

 HEARING THE OTHER SIDE: DELIBERATIVE VERSUS PARTICIPATORY DEMOCRACY, DIANA C. 

MUTZ, 60 citing  C. Farrar et. al. Experimenting with Deliberative Democracy: Effects on Policy 

Preferences and Social Choice.  The Center for Deliberative Democracy, Stanford University, 

(2003) available at http://cdd.stanford.edu/research/papers/2003/experimenting.pdf.   
62

 HEARING THE OTHER SIDE: DELIBERATIVE VERSUS PARTICIPATORY DEMOCRACY, DIANA C. 

MUTZ, 61.  But See ACKERMAN & FISHKIN, DELIBERATION DAY 120–146, 221–227 (arguing for 

and showing the cost of large-scale Deliberative Polling).   



 Professor Mutz has also conducted a study that shows some benefits of deliberation.
63

  

Her study examined the relationship between exposure to opposing political viewpoints and 

political tolerance and the ability to give valid
64

 rationales both for the respondent’s positions 

and for the views held by people with opposing political views.
65

  Professor Mutz predicted that 

exposure to different political view points would lead to greater awareness of rationales for one’s 

own viewpoints, greater awareness of rationales for oppositional viewpoints and greater 

tolerance.
66

  Exposure to opposing political views did not lead to respondents offering more valid 

rationales for their own positions.
67

  Respondents who were exposed to opposing political views, 

however, offered significantly more rationales for opposing political views.
68

  Lastly, political 

tolerance
69

 increased the more the respondent was exposed to other people with opposing 

political views.
70

  This occured because “close ties with those who hold differing political views 

increase tolerance.”
71

 Additionally, political tolerance was also higher when the respondent 

could offer more valid rationales for opposing political viewpoints.
72

  This is logical because [i]f 

one generally perceives those opposed to one’s own views to have some legitimate, if not 

                                                 
63

 Id. at 62 (“I commissioned an original national survey to include indicators of people’s 

exposure to politically like-minded and differently minded people, and the kinds of beneficial 

outcomes this contact is assumed to engender - an awareness of oppositional perspectives, a 

deeper understanding of reasons behind one’s own views, and support for the civil liberties of 

groups whose politics one dislikes.”).   
64

 Id. at 70 (“Volunteered rationales for own and opposing views were not evaluated by an 

external standards of sophistication.  But coders did eliminate from the counts of the rationales 

that served to delegitimize the other view point.”).   
65

 Id. at 62.   
66

 Id. at 63.   
67

 Id. at 72–73 (“[t]here is no compelling evidence that exposure to non-like-minded views had 

an impact on awareness of rationales for people’s own political perspectives.”).   
68

 Id. at 74 (“[a]ll else being equal, exposure to oppositional viewpoints significantly increases 

awareness of legitimate rationales for opposing views.”) 
69

 Political tolerance includes, “extend[ing] the rights of speech, assembly, and so forth to 

disliked groups.” Id. at 77.  
70

 Id. at 77  
71

 Id. 
72

 Id.  



compelling reasons for being so, then one will be more likely to extend the rights of speech, 

assembly, and so forth to the disliked groups.”
73

 

II 

IS A DELIBERATIVE DEMOCRACY DESIRABLE? 

 Thus far, this paper has been assuming that deliberative democracy is a desirable goal.  

Since there are both benefits to certain types of deliberation,
74

 and there are potentially some 

negative effects of deliberation that premise needs to be questioned.  In order to determine if a 

deliberative democracy is desirable, it is necessary to examine some of the criticisms that critics 

have leveled against it.  First, Professor Charles Blattberg has leveled several theoretical 

criticisms against deliberative democratic theory.  Next, Professor Mutz has used empirical 

research to show that an increase in political deliberation may lead to a decrease in political 

activity.  Furthermore, Professor Mutz and Professor Cass Sunstein show that an increase in 

deliberation as it occurs naturally in certain circumstances may lead to increased polarization of 

opinion in the group.  

 In his paper, Patriotic, Not Deliberative, Democracy, Professor Charles Blattberg levels 

several criticisms at deliberative democracy.
75

  First, he claims that deliberative democrats create 

a “too-strong division between just and rational deliberation or conversation on the one hand and 

self-interested and coercive bargaining or negotiation on the other.”
76

  Second, he argues that 

                                                 
73

 Id. 
74

 See supra notes 46, 81–83. 
75

 See Charles Blattberg, Patriotic, Not Deliberative, Democracy, available at 

http://www.mapageweb.umontreal.ca/blattbec/pdf/essays/3_Patriotic_Not_Deliberative.pdf (last 

visited Nov. 11, 2007), an earlier version of the paper was published in CRITICAL REVIEW OF 

INTERNATIONAL SOCIAL AND POLITICAL PHILOSOPHY 6, no. 1, 115–74 (Spring 2003).  The other 

two criticisms he offers, which are not discussed in this paper, are that deliberative democracy is 

biased towards liberalism and biased towards republics and against parliamentary systems of 

government and that the rules that most deliberative democrats propose are not conducive 

towards meaningful deliberation.  Id. at 2–10.   
76

 Id. at 10. 



deliberative democracy theorists create an unnecessary and harmful division between the state 

and the rest of society.
77

 

 In order to validate his first criticism, Professor Blattberg notes that deliberative 

democracy theorists frequently require that support for arguments be “reciprocal,”
78

 which 

means that people must be able to understand the support even if they do not share the party’s 

world-view.
79

  The type of detachment that this form of argumentation entails is an impediment 

in reaching the common good because “common goods are things that are shared by particular 

communities in particular historical contexts.”
80

 Therefore, in order to reach the conception of 

the common good, there needs to be a “conception of conversation in which interlocutors remain 

intimately connected to the goods that constitute their identities”
81

 which deliberative democracy 

does not provide.   

 In order to validate his second criticism of deliberative democracy theory, Professor 

Blattberg notes that in deliberative democracy theory, there is an inherent division between the 

state and the rest of society because the state cannot always deliberate before it must make 

decisions.
82

  The division between the state and the rest of society means that “there is no place 

for a conception of the common good that is larger than that shared by the demos.”
83

  In other 

words, since the state tries to enact
84

 the decisions
85

 that the rest of society reaches through 
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 See Gutmann & Thompson, supra note 22 (requiring deliberative democracy to use 

justifications that are “generally accessible”).   
79

 Id. at 10.   
80

 Id. at 11.   
81

 Id. 
82

 Id. (“[u]nlike the people in the public sphere, state agents must meet certain imperatives if they 

are to secure the state’s longevity and stability . . . there are times when politicians must simply 

come to a decision and this means that they haven’t the luxury to deliberate in a genuinely open-

ended way.”).   
83

 Id. at 14.   
84

 It is not clear how the deliberating public should transmit the results of its deliberation to the 

state so the state can enact the policy. Id. at 17 (“This one has to do with how they believe the 



deliberation,
86

 the government can never really make a decision that carries the full weight of 

deliberative validity.
87

   Therefore, citizens “cannot aim for the realization of the civic, political 

community as a whole.”
88

 

 Professor Mutz suggests that as a person engages in more deliberation, the amount of 

political activity she engages in may decrease.
89

  Professor Mutz has conducted empirical 

research on the likelihood and effects of natural deliberation between people who have similar 

and different political beliefs.
90

  The results of her empirical research make her arrive at the 

thesis of her book, which is that “theories of participatory democracy are in important ways 

inconsistent with theories of deliberative democracy.”
91

   Other researchers have reached similar 

conclusions.
92

  The idea of how interacting with people who have differing beliefs (or cross 

pressure), however, dramatically decreased in popularity because of an “accumulation of 

                                                                                                                                                             

public sphere and the state ought to relate: the former, it is said should ‘transmit’ its deliberations 

to the latter.  Whatever this means, exactly . . .”).     
85

 It is also not clear in deliberative democracies when a decision has been reached. Id. at 17 

(“For the debate often carries on after the decision is taken, with those on the losing end vowing 

to continue the struggle.”).   
86

 Id.  
87

 Id. at 13–14 (“This is why the deliberative democrat’s state cannot be said to express, even 

occasionally, an ‘ethical community’ . . ..  Now this, I would claim, is a serious failing.”).   
88

 Id. at 18 
89

 See HEARING THE OTHER SIDE: DELIBERATIVE VERSUS PARTICIPATORY DEMOCRACY, DIANA C. 

MUTZ, 91 (“[p]otential drawbacks of cross-cutting exposure for one democratic outcome in 

particular - political participation.”).   
90

 HEARING THE OTHER SIDE: DELIBERATIVE VERSUS PARTICIPATORY DEMOCRACY, DIANA C. 

MUTZ, ix (Although her originally topic of “evaluating the extent to which empirical evidence 

substantiates the claims of deliberative democratic theory” would have been better for the 
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 Id. at 16.   
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 See e.g., ANGUS CAMPBELL ET. AL., THE AMERICAN VOTER, 83 (University of Chicago Press, 

1960) (“The person who experiences some degree of conflict tends to cast his vote for President 
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University Press 1953) (“vacillation, apathy, and loss of interest in conflict-laden issues.”) 



negative evidence.”
93

  Professor Mutz writes, however, that the theory did not die, but has been 

“reincarnated under a variety of different labels.”
94

  Furthermore, the methodology of the studies 

that allegedly discredited the idea were not sound.  Old studies simply identified potential 

conflicts in a persons’ life and then determined if political activity decreased.
95

  What studies 

should do, and what modern studies do is identify actual exposure to cross-pressure.
96

   

 In order to test the resurrected theory, Professor Mutz analyzed data from representative 

national surveys that collected data regarding respondents’ political conversations and their 

political participation.
97

  Professor Mutz concludes that, “[h]aving friends and associates of 

opposing political views makes it less likely that a person will vote.”
98

  Additionally, if a person 

has a diverse network of people with whom they speak about politics with, they are more likely 

to decide whom to vote for later in the political season and thus are less likely to participate in 

political activities.
99

  Furthermore, exposure to different political views makes it less likely that 

people will even have the intention to vote.
100

  Finally, Professor Mutz concludes, “Drawing on 
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 See HEARING THE OTHER SIDE: DELIBERATIVE VERSUS PARTICIPATORY DEMOCRACY, DIANA C. 

MUTZ, 94 citing DAVID KNOKE, POLITICAL NETWORKS: THE STRUCTURALIST PERSPECTIVE, 

(Cambridge University Press, 1990) for a summary of the negative evidence.   
94

 See HEARING THE OTHER SIDE: DELIBERATIVE VERSUS PARTICIPATORY DEMOCRACY, DIANA C. 
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95
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 Id. (“Today several surveys that include batteries of items on individuals’ political networks 
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opposed to inferred) exposure to cross-pressure.”).  
97
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 Id. at 112. (adding “This relationship is particularly pronounced for nonvoting in congressional 
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99

 Id. at 113. 
100

 Id. at 114.   



every available indicator of political participation across these two surveys, my findings are 

extremely consistent: cross-cutting exposure discourages political participation.”
101

   

 Another criticism that is frequently leveled against deliberative democracy is that 

deliberation that occurs naturally is likely to lead to people becoming more extreme in their 

positions.   Professor Mutz has used previously collected data to examine this point.  In order to 

examine the results of her research, first it is necessary to briefly examine the procedure of her 

studies, and then it is necessary to more closely examine the results of the study.   

 For her data, Professor Mutz used “several representative national surveys that included 

information on Americans’ networks of political discussion.”
102

  The three studies were very 

similar and had only a few, minor differences.
103

  Although Mutz does not examine true 

deliberation, the surveys deal with “on one necessary, though not sufficient, condition in almost 

all definitions of deliberation: that is, that people be exposed to oppositional political 

perspectives through political talk.”
104

   

 Initially, Mutz makes two inter-related points.  First, people talk about politics more 

frequently with people in closer relationships.
105

  Therefore, a person is more likely to talk about 

politics with a person who is a close friend instead of just a friend or an acquaintance.  Also, a 

person is much more likely to be better friends with someone who has similar political beliefs.
106

  

                                                 
101

 Id. Professor Mutz also notes that the lack of political participation is caused by a 
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102
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Therefore, most people have frequent political discussions with close friends or family, who 

have similar beliefs as they do.
107

  Also, most people tend to have infrequent political discussions 

with friends or acquaintances who do not share similar political views.
108

  Therefore, most 

people do not frequently discuss politics with people who have different views than they do.   

 Professor Mutz proceeds to empirically show two additional, but inter-related points.  

First, as people become more knowledgeable about politics, the amount of political dialogue 

with people who have different views decreases.
109

  Second, people who are more extreme—

strong democrat or strong republican—tend to discuss politics with more homogenous groups 

than do moderates.
110

  Strong republicans, however, have more homogenous groups than strong 

democrats.
111

  The fact that moderates have more political discussions with people who have 

different views than they do is not because they are apolitical.  The data did not change when 

Professor Mutz “differentiated those without party or ideology from those who called themselves 

true centrists.”
112

 

 Professor Mutz’s research combined with the research of Professor Cass Sunstein show 

that deliberation that occurs naturally is likely to lead the deliberators to form more extreme 

positions.
113

  Professor Sunstein examines a phenomenon called “group polarization,” which 

                                                 
107
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108
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109
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110
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111
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 Id. at 34.   
113

 Professor Mutz shows that people talk about politics with people that have similar political 

views.  See supra note 105.  Also, she shows that this is particularly true for people with more 



means “members of a deliberating group predictably move toward a more extreme point in the 

direction indicated by the members’ predeliberation tendencies.”
114

  Group polarization is caused 

by two main factors.  First, it is caused by people’s desire to maintain their reputation and their 

self-conception.
115

  Second, it is caused by “limited argument pools”, which occur when people 

are not deliberating with people that have different viewpoints.
116

   

 Group polarization has several intuitive characteristics.  If a group has a more extreme 

initial position, the polarization that occurs tends to be more extreme.
117

  Furthermore, when 

group members feel a sense of solidarity toward each other, the polarization that occurs in the 

group will likely be more extreme.
118

  Also, the group’s shift will be greater if the member of the 

group advocating for the position is perceived as friendly.
119

  Furthermore, the more confident 

members of the group are about their extreme position, the more likely the position is to be 

adopted.
120

  This information, combined with Professor Mutz’s conclusion that people talk about 

                                                                                                                                                             

extreme political views.  See Supra notes 106–08.  Professor Sunstein will show that when 

people talk about topics with people who share similar views, especially more extreme people, 

the group’s view becomes more extreme.   
114

 Cass R. Sunstein, Deliberative Trouble? Why Groups Go to Extremes, 110 YALE L.J. 71, 74.   
115

 Id. at 75  
116
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politics with people that have similar views,
121

 which is particularly true for people that hold 

extreme political views
122

 shows that the deliberation that occurs naturally will likely lead to 

extreme polarization.       

 The various pressures of interacting in a group, group polarization or conformity, can 

lead to absurd results.  For example, in a classic study, Solomon Asch drew a line on a card and 

drew three lines, one longer, one equal to, and one shorter than the line on the first card on a 

separate card.
123

  He then asked the participants to determine which line was the same length as 

the line of the first card.
124

  The subject of the experiment was one of eight people answering the 

same questions. 
125

 The other seven people in the group were part of the experiment—also 

known as confederates.
126

     

 When the other seven people in the group gave the correct answer, the subject’s error rate 

was less than 1%.
127

  When the rest of the group, however, gave a clearly erroneous answer, the 

subject gave an incorrect answer—to match the group’s incorrect answer— 36.8% of the time.
128

  

Over a series of 12 questions, 70% of subjects gave a clearly incorrect answer at least once.
129

  If 

one confederate, however, gave the correct answer, the subject’s error rate was reduced by 

75%.
130

  The “errors” of the subject can be attributed to both informational and reputational 

concerns.    

 Other, more recent studies, however, show that the subject’s “errors” are more likely to 

be from reputational, than informational concerns.  For example, one study suggests that when 
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subjects give their answers in private, their “errors” are dramatically reduced.
131

  A separate 

study showed that people are more likely to publicly make erroneous statements when they 

perceive themselves as part of a discrete group that includes the experimenter’s confederates.
132

  

The desire to conform is dramatically reduced when the subjects perceive themselves to be in a 

different group than the experimenter’s confederates.
133

  When subjects perceived themselves to 

be in the same group as the experimenter’s confederates and answered in private, however, their 

answers were much more accurate—and therefore less conforming—than when they answered in 

front of the group.
134

  Again, this suggests that the reason for the subject’s “error” had to do with 

reputational concerns, more than informational concerns.  The people who attributed their 

“error” to the informational factors may have done so to “avoid the dissonance that would come 

from confessing that the statement was false but made only for reputational reasons.”
135

 

 The participants in the above studies did not engage in any deliberation in reaching their 

conclusions.
136

  It is possible that that deliberation would have lowered the amount of “errors” 

that subjects committed.
137

  Particularly, it would have reduced the number of “informational” 

errors.  It seems less likely, however, that deliberation would have a significant effect on the 

“errors” that occurred because of reputational pressure.  This is especially true because in “real 

world” situations people will presumably not maintain a position that is demonstrably false.  In 

other words, people who take the position for reputational pressure, will be able to rationalize it 

with the—at the very least, weak—arguments that will be advanced by the equivalent of the 
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experimenter’s confederates.  Therefore, since most of the polarization results from reputational 

factors, rather than informational factors, deliberation will probably not substantially alleviate 

the errors that occur.    

 Using the above information about group polarization, Professor Sunstein concludes that 

deliberation is not necessarily bad or good for a democracy.  His thesis is that deliberation in 

which group polarization occurs is “simultaneously a potential danger to social stability, a source 

of social fragmentation, and a safeguard against social injustices and unreasonableness.”
138

  A 

group that is extreme, deliberates, and becomes more extreme can become a danger to social 

stability and a source of social fragmentation (e.g. cults or militias).  The reason why those 

groups can be “a safeguard against social injustices and unreasonableness” is because 

heterogeneous groups tend to give little weight to the views of low-status members of the 

group.
139

  Therefore, the only way that low-status members of a group can be heard is if they 

deliberate in a group by themselves.
140

         

III 

JAPAN’S EMERGING PETIT QUASI-JURY SYSTEM 

 Now that I have laid the deliberative democracy framework, it is now necessary to focus 

on the specifics of Japan’s new petit quasi-jury system.   Recently, there have been a variety of 

reforms in the Japanese legal system.  For example, the Japanese government has decided to 

implement a petit quasi-jury system, or Saiban-in Seido beginning in 2009.
141

  Additionally, the 
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Japanese government has also begun to revise its grand-jury system.
142

  The revision to the grand 

jury system will give the group of eleven citizens that review prosecutorial decisions the ability 

to force the prosecutor to bring indictments.
143

  This article, however, will focus on the new, petit 

quasi-jury system and its effects on deliberative democracy.  First it will examine the history that 

led to the reform.  Second, it will describe, in detail, the new jury system and then it will 

examine the flaws in the criminal justice system that the reform is supposed to fix.  Finally, it 

will briefly examine whether or not the new jury system will fix the failures of the criminal 

justice system.     

A. HISTORY OF JURIES IN JAPAN 

 In 1928, the Japanese government implemented a criminal jury system. 
144

  The 

government allowed literate, tax-paying males over the age of thirty to compose a twelve-person 

jury for criminal cases.
145

  The juries were used infrequently because they could only find facts 

and the presiding judge could dismiss them at will.
146

  There were only 484 jury trials during the 

fifteen-year period the option existed in Japan.
147

  During the last year, in 1942, there were only 
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two jury trials in Japan.
148

  In 1943, the right to a jury trial was suspended because of the 

outbreak of World War II.
149

  After World War II, however, the jury system was not re-

implemented.
150

   

 For the fifty years after World War II, the Japanese legal system did not undergo any 

major reforms.
151

  That began to change, however, in the late 1990s.  In 1999, Prime Minister 

Keizo Obunchi created the “Shiho Seido Kaikaku Shingikai” (the Justice System Reform 

Council) to create official guidelines for judicial reform.
152

  In its final report, the Council 

recommended a mixed tribunal of lay people and judges to determine facts in all criminal 

cases.
153

  The Cabinet Office created committees to implement the recommendations of the 
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Council.
154

  On March 2, 2004 the Cabinet made public its final proposal for judicial reform and 

submitted it to the Diet on March 16.
155

  Then, on May 21, the Diet passed the proposal and 

stated that the first quasi-jury trials would commence in May 2009.
156

  For contested criminal 

cases, there will be three professional judges and six lay judges.
157

  In an uncontested case, 

however, there will only be one professional judge and three lay judges.
158

   

B. THE STRUCTURE OF THE NEW JURY SYSTEM 

 For contested cases, the new Japanese “jury” will consist of three professional judges and 

six citizen judges.
159

  In cases where the defendant has confessed, the jury will consist of four 

citizen judges and one professional judge.
160

  There will be a jury in the following cases: 

homicide, robbery resulting in bodily injury or death, bodily injury resulting in death, unsafe 

driving resulting in death, arson of an inhabited building, kidnapping for ransom, abandonment 
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of parental responsibilities resulting in the death of a child, and other rape, drug and 

counterfeiting cases.
161

   

 Each individual court will be responsible for making its own list of potential lay 

judges.
162

  When prospective lay judges are summoned to the court, they will be asked whether 

they have any connection to the people at trial,
163

 whether they can make an impartial 

determination,
164

 and if there is any other reason why they cannot serve.
165

  Furthermore, if a 

prospective lay juror has served within the past five years or been summoned as a potential lay 

judge in the last year, they can refuse service.
166

  Certain other people, including seventy-year 

olds, city council members, students concurrently enrolled in classes, members of prosecutorial 

review committees, and other individuals who are injured, sick, who have to attend a family 

member’s funeral, or those who have unavoidable child care, elderly care or business obligations 

                                                 
161

 See Wilson, The Dawn of Criminal Jury Trials In Japan: Success on the Horizon? WIS. INT’L 

L.J. at 844 citing Chihou Saibansho ni Mita Taishou Jikensuu-Heisei 15-17nen [Number of 

Relevant Cases Seen By the Circuit Courts from 2003–2005], Sup. Ct. of Japan, available at 

http://www.saibanin.courts.go.jp/shiryo/pdf/05.pdf.   
162

 See Wilson, The Dawn of Criminal Jury Trials In Japan: Success on the Horizon? WIS. INT’L 

L.J. at 845 citing Anderson & Saint, supra note 165 at 249–51 art. 21–23.   
163

 See Wilson, The Dawn of Criminal Jury Trials In Japan: Success on the Horizon? WIS. INT’L 

L.J. at 846 citing Anderson & Saint, supra note 165 at 247–49 noting that “potential lay jurors 

may be disqualified if they are the defendant’s or victim’s relative, legal guardian, employee, co-

habitant, or if they are a witness, legal counsel, or other party related to the criminal suit.” Id.   
164

 See Wilson, The Dawn of Criminal Jury Trials In Japan: Success on the Horizon? WIS. INT’L 

L.J. at 846 citing Anderson & Saint, supra note 165 at 249 art. 18.   
165
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Process], Sup. Ct. of Japan, available at http://www.saibanin.courts.go.jp/shiryo/pdf/09.pdf 
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L.J. at 846 citing Anderson & Saint, supra note 165 at 247 art. 16(iv)-(v) 



can also exclude a person from service.
167

  Furthermore, both the defense and prosecution can 

strike up to four potential lay-jurors without cause.
168

  The court then selects the lay judges from 

the remaining candidates.
169

   

 The lay judges, in theory, will have similar responsibilities as the professional judges.
170

  

The lay judges will be able to determine the guilt of the defendant and help suggest an 

appropriate sentence.
171

  Furthermore, the lay judges have the ability to ask questions of 

witnesses.
172

  Professional judges, however, will have the sole authority to determine questions 

of law and procedure.
173

  Judgments must be given by a majority of the panel, with at least one 

citizen and one professional judge on the majority’s side.
174

  

C. THE NEED FOR REFORM IN THE JAPANESE LEGAL SYSTEM 

 Prior to the addition of quasi-juries, there had been well-documented criticism of the 

Japanese legal system.
175

  It “has been noted for incessant delays, pressured confessions, and an 
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L.J. at 835 (“Domestic and international critics have long called for substantial revisions to 
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insufficient number of criminal defense attorneys.”
176

  The conviction rate is above 99.5%,
177

 

which critics attribute to “excessive investigative methods, bureaucratic hierarchy, and 

insufficient judicial oversight and control.”
178

  Advocates of the past judicial system attribute the 

high conviction rate to the sagacious prosecution of the Japanese prosecutors.
179

   

 The more damning criticism, and the criticism that the new quasi-jury system addresses, 

was the lack of lay participation in the system.  Prosecutors conduct the initial fact-finding and 

recommend legal determinations.
180

  Judges then determine the law, facts, and applicable 

procedures.
181

  Critics allege that the relationship between judges and prosecutors becomes too 

comfortable and judges simply authorize the prosecutor’s recommendations without much 

thought.
182

  Therefore, a defendant has already been found guilty before the trial has even begun.   

Reformers hope that by putting lay people on criminal “juries” they can serve as a buffer to stop 

the all-too comfortable relationship between prosecutors and judges.   

                                                 
176
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Anderson, Essay Review: The Japanese Way of Justice: An Up-close Look at Japan’s Jack 
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So High?  30 J. OF LEGAL STUD. 53, 62–65 (2001).  (“Supporters of the system argue that Japan’s 
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180
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181

 See Wilson, The Dawn of Criminal Jury Trials In Japan: Success on the Horizon? WIS. INT’L 

L.J. at 836 citing John Owen Haley, The Spirit of Japanese Law 72 (1998).   
182

 See Wilson, The Dawn of Criminal Jury Trials In Japan: Success on the Horizon? WIS. INT’L 

L.J. at 836 citing Lester W. Kiss, Reviving the Criminal Jury in Japan, 62 LAW & CONTEMP. 
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D. WILL QUASI-JURIES HELP REFORM THE JAPANESE LEGAL SYSTEM? 

  Reformers have introduced mixed tribunals in Germany, Austria, Denmark, France, 

Finland, Norway, Sweden, Czechoslovakia, Hungary, Poland, South Africa and the former 

Yugoslavia.
183

 Although reformers may have been hopeful about mixed tribunals promoting 

justice and equity, introducing community values and local knowledge, bringing a fresh 

perspective, serving as a deterrent safeguard, and protecting against governmental tyranny,
184

 

generally speaking, the results of mixed tribunals have been extremely disappointing.  Various 

studies suggest that “lay judges were neither perceived as very active during trials and 

deliberations, nor were their contributions evaluated as important.”
185

  For example, in Poland, 

two thirds of lay judges did not ask any questions during trials.
186

  Another study in Poland found 

that only one in eleven lay judges read the case file.
187

  Furthermore, in Croatia, lay judges, 

professional judges, state prosecutors and defense attorneys reported that lay judges ask 

questions “very infrequently” or “never.”
188

   

                                                 
183
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from Mixed Tribunals, 40 CORNELL INT’L L. J. 429, 430–31 (Spring 2007) citing a variety of 
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 When lay judges do speak and professional judges disagree with them, the lay judges are 

the ones that change their opinions.
189

  Lay judges rarely use their power to out-vote professional 

judges.
190

  In Sweden, for example, lay judges only out-voted professional judges in 1–3% of all 

criminal cases.
191

  Studies have shown that somewhere between 50–95% of all mixed tribunal 

verdicts are unanimous.
192

  One scholar summed it up nicely, “professional judges dominate 

deliberations and their voices are more powerful than lay judges’ voices are.”
193

   

 The fact that mixed tribunals do not really change a judicial system, but can be regarded 

as positive reform, makes them the perfect faux-reform.  This is exactly what happened in South 

Africa.  In a last-ditch effort to legitimize its apartheid government, South Africa allowed 

professional judges—mostly white—to sit with lay judges—who were mostly black.
194

  One 

study, which examined the use of mixed tribunals in South Africa from 1990–1995, observed 

that the amount of cases in which there was lay participation was “exceedingly low.”
195

  After 

surveying professional judges in South Africa, the survey determined that the judges were 

opposed to mixed-tribunals.
196

  The study states, “magistrates believe that the only value of 

assessors is in enhancing the legitimacy of the courts . . .[magistrates believe that] there is 
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nothing wrong with the quality of justice which magistrates administer; it is just that the public 

does not recognize the high quality of this justice.”
197

   

 Although there is plenty of negative evidence about the lack of lay participation in mixed 

tribunals, there are a few positive aspects.  For example, “[t]he mere presence of lay judges may 

deter professional judges from being arbitrary, corrupt, or biased.”
198

  It may also compel 

professional judges to disclose the reasoning behind their decisions and discuss these reasons 

with the lay judges.”
199

  There are many examples, however, of judiciaries with strong lay 

participation where the lay participants are coerced into silence by the punishments for speaking 

out.
200

  Furthermore, lay judges may serve as a “sounding board” for professional judges.
201

  

Additionally, if judges make a strong effort to ensure that voices are heard, the deliberation of 

mixed tribunals can be fairly successful.
202

  Lastly, mixed tribunals should, at least in theory, 

increase public confidence in the judiciary system.
203
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perceived that their comments would be evaluated [by a professional judge] as important . . . 
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 Ultimately, there is no compelling evidence that suggests Japan’s experiment with mixed-

tribunals will reach a different outcome than other countries.  In fact, some scholars suggest that 

the Japanese culture of obedience to legal authority will make it even more difficult for mixed 

tribunals in Japan to deliberate effectively.
204

  One scholar, however, argues that cultural support 

for obedience to legal authority is created and nurtured by the government and therefore can be 

overcome.
205

  Another factor that cuts against the reform working is the fact that the Supreme 

Court of Japan—and therefore, most likely the majority of the rest of the judiciary—opposed the 

move.
206

  It does not seem likely that the judiciary would oppose a reform and then go out of 

their way to make sure the reform is successful, which is what they would have to do in order for 

the reform to work.
207

  Lastly, many of the advocates of reform in Japan really wanted an all-

citizen jury and the mixed tribunal was a compromise that was reached after the judiciary stated 

its opposition to an all-citizen jury.
208
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IV 

JAPAN’S EMERGING JURY SYSTEM AND DELIBERATIVE DEMOCRACY 

 Generally speaking, there are reasons to be optimistic about the emerging criminal jury 

system in Japan,
209

 but there are significantly more reasons to be pessimistic.
210

  The main 

contribution of this paper, however, is to determine, from the perspective of a deliberative 

democrat, whether Japan’s jury reform will be successful.  In order to make this evaluation, first 

this paper will determine the benefits of the jury reform, from a deliberative democrat’s 

perspective.  Then, it will determine the potential failures or negatives of the jury reform from a 

deliberative democrat’s perspective.  Lastly, it will weigh each side and determine whether or not 

the reform is a successful from a deliberative democrat’s perspective.    

A. WHY JAPAN’S JURY REFORM WILL BE SUCCESSFUL FROM A DELIBERATIVE DEMOCRAT’S 

PERSPECTIVE 

 There are several reasons to believe that Japan’s jury reform will be successful from a 

deliberative democrat’s perspective.  The first and most obvious reason is that a mixed tribunal 

will increase the amount of deliberation that occurs in Japan.
211

  The argument can be made that 

the lay judges and the professional judges are procedurally equal.
212

  At least one vote from each 
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side is needed to reach a verdict.
213

  Professional judges, however, may generally be more 

educated and articulate than the average lay juror, especially while discussing legal topics.
214

  

Inequality of education, skill, intelligence, and oratory skills, however, will always be a part of 

deliberation.   Meaningful deliberation may be able to still occur as long as each person is 

fundamentally—procedurally—equal.
215

        

 Another potential benefit of the Japanese jury reform from a deliberative democrat’s 

perspective is that by increasing deliberation, it will increase the legitimacy of the Japanese 

criminal justice system.  One of the reasons for the jury reform was that, “concerns about the 

criminal justice system have been limited to academics and criminal defense lawyers, however, 

these concerns have started spreading to the public as well.”
216

  If the public knows that there are 

lay people helping to adjudicate criminal cases, they will likely think that the process is more fair 

and subject to less corruption.
217

   

 Another way in which the new Japanese jury system will increase the public opinion of 

the criminal justice system is through word of mouth.
218

  If almost everyone who serves on a 

mixed-tribunal has a positive experience and has increased faith in the criminal justice system, 

once a substantial amount of people have served on mixed tribunals, the overall approval of the 

criminal justice system will improve dramatically.  In other countries, studies have shown that 
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positive jury experiences leads to greater confidence in the overall system of justice.
219

  

 Although the mixed tribunal reform has not occurred yet, there has been lay participation 

in the form of Japanese grand juries—otherwise known as the Prosecutorial Review Commission 

(hereinafter PRC).
220

  According to a recent study, where researchers interviewed members of 

the Japanese public who had been called into service for the PRC and subdivided the group into 

those who deliberated and those who did not,
221

 both groups had near-unanimous confidence in 

Judges
222

 and Prosecutors.
223

   Those who deliberated, however, had significantly higher 

confidence in defense attorneys,
224

 jurors
225

 and the police.
226

  Furthermore, everyone who 

deliberated, and the vast majority of people that did not deliberate felt that their PRC experience 

was a positive one.
227
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 Another way in which the emerging jury system in Japan may be successful from a 

deliberative democrat’s point of view is because it is new and can adopt changes and fix 

problems as they emerge.
228

  So far, the process of creating the new system has been fairly open 

and thoughtful.
229

  It will be difficult, however, to create the perfect system on a first try.  

Therefore, it will be important to observe the system and figure out what works and what does 

not.  Furthermore, listening to the advice of other parties may also improve the system.  

 In a recent article, for example, Matthew Wilson advances several suggestions to improve 

the system.  First, he recommends that the government spend more time educating the citizenry 

about the importance of lay participation.
230

  He notes that as of April 2006, approximately 60% 

polled were reluctant to participate in mixed juries.
231

  Next, he recommends that the government 

help facilitate better cooperation with the private sectors.
232

  Although there are some regulations 

in place, they must be more specific in order to be effective.
233

  Last and most importantly, he 

writes that there must be special efforts to make the lay juges feel empowered.
234

  The lay judges 

must be educated about their rights and responsibilities before and during the trial.
235

  

Furthermore, it would help if attorneys focused their presentations on lay judges.
236
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 Id. at 865. 
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Additionally, installing a procedural safeguard where lay judges could report overpowering 

judges would also help faciliate better deliberation.
237

  Although it is probably not realistic to 

implement all changes that commentators recommend, by keeping an open mind and by 

deliberating about deliberation the new jury system in Japan can set itself up for success.   

 The final reason why the new jury system in Japan may be successful from a deliberative 

democrat’s perspective is because it allows lay judges and judges to focus on their strengths in 

deliberation.  Jury research has indicated that lay juries tend to accurately deliberate with regard 

to facts, but struggle with regard to law.
238

  In the Japanese mixed tribunal system, the 

professional judges will handle all questions of law.
239

  Therefore, judges will be able to steer the 

lay judges to the correct conclusions while they are discussing law while allowing the lay jurors 

more latitude while discussing the facts of the case.    

B. WHY JAPAN’S JURY REFORM WILL NOT BE SUCCESSFUL FROM A DELIBERATIVE 

DEMOCRAT’S PERSPECTIVE 

 As shown above, there are several reasons why Japanese jury reform may be successful 

from a deliberative democrat’s perspective.
240

  Unfortunately, however, there are at least as many 

reasons why the reform will not be successful.  First, deliberative democracy is premised on 
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reasoned discussion between equals, which will not take place in the new Japanese jury 

system.
241

  Second, another important component of deliberative democracy is that the subject 

matter of the debate be equally accessible to all parties.
242

  Legal debate is less logical and 

accessible than regular policy debate.  Third, deliberative democracy also values explaining and 

justifying decisions, which will not be possible from jury deliberations.
243

  Finally, the 

conversations that are likely to occur will likely lead to a high polarization instead of meaningful 

deliberation.
244

  

 Reasoned discussion between equals is a fundamental part of deliberative democracy.
245

 

In theory, lay judges and the professional judges are procedurally equal.
246

  One vote from each 

side is required to reach a verdict.
247

  As stated above, professional judges, however, may 

generally be more educated and articulate than the average lay juror, especially while discussing 

legal topics.
248

  Inequality of education, skill, intelligence, and oratory skills, however, will 

always be a part of deliberation and may be overcome.   

                                                 
241

 See infra notes 
242

 See infra notes 
243

 See infra notes 
244

 See infra notes 
245

 See GUTMANN & THOMPSON, WHY DELIBERATIVE DEMOCRACY? at 7.   
246

 See Wilson, The Dawn of Criminal Jury Trials In Japan: Success on the Horizon? WIS. INT’L 

L.J. at 846 citing Anderson & Saint, supra note 165 at 240–41 art 6. (“At trial, lay judges will 

have, at least theoretically, much the same authority and rights as the three professional 

judges.”).  But see Wilson, The Dawn of Criminal Jury Trials In Japan: Success on the Horizon? 

WIS. INT’L L.J. at 847 citing Masaki Takasugi, The New Lay-Judge System in Japan: A 

Comparison with the Jury System in NSW 1, 2 (2005), 

http://www.law.usyd.edu.au/anjel/documents/23Feb2005Conf/takasugi2005.pdf (“It should be 

noted that professional judges will retain sole authority to reach decisions on questions of law 
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 In mixed tribunals, however, the inherent inequality between lay and professional judges 

is too great and it will be impossible to deliberate successfully.  The professional judges will not 

only have higher education, skill, intelligence, and oratory skills, which is typical in group 

deliberations, but they will also have a higher status in the group because of their position and 

the task the group is assigned to meet.  Joseph Berger and colleagues explained interactions in 

small, task-oriented groups with status characteristics theory.
249

  Members of the group develop 

expectations about the potential contributions of group members towards the resolution of the 

rask.
250

  There are two types of status characteristics; Specific status characteristics, which are 

directly relevant to the successful completition of the task;
251

 and diffuse status characteristics, 

which may only indirectly relate to the task of the group.
252

   

 In mixed tribunals, there are a variety of different diffuse characteristics that will factor 

into the group’s decision-making process.
253

  Regardless of the diffuse characteristics of the 

group, however, professional judges will always possess two specific status characteristics that 

lay judges do not possess: legal education and legal decision-making experience.
254

  According 

to the aggregation hypothesis of character status theory, the expectations of each member of the 

group will depend on each person’s specific or diffuse characteristics, weighed appropriately to 
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the current situation.
255

  With regard to mixed tribunals, “specific status characteristics . . . will 

have a stronger impact on the overall expectations surrounding the judges’s ability to decide 

legal cases than diffuse status characteristics such as gender or age.”
256

  In other words, a 

professional judge’s status as a professional judge will trump any status characteristics that a lay 

judge may have.
257

   

 Not only do status characteristics affect expectations for group members, it also affects 

how the group treats each respective member.
258

  High status members of the group tend to 

recieve more time to speak
259

 and other group members take their opinions seriously.
260

  

Furthermore, high status group members interrupt other group members more frequently, are 

more successful when interrupting,
261

 speak first during interactions,
262

 speak more quickly
263
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and loudly.
264

  Furthermore, even when low-status members of the group behave in a similar way 

to high status members, higher status members are evaluated more positively.
265

  Researchers 

hypothesize that this occurs because other group members percieve low status group members as 

less competent and as over-stepping their limits when they do speak-out.
266

  The two exceptions 

to this rule occur when a leader explicitly puts a low status member in a leadership or when low 

status members are percieved as trying to help the group resolve the task instead of achieving 

their own goals.
267

   

 The different status levels of professional and lay judges will make it impossible for 

deliberation to occur in the new mixed tribunals in Japan.  As applied to mixed tribunals, 

character status theory provides the psychological framework for what many other studies have 

observed.
268

  High status members of the mixed tribunals (professional judges) will win 

arguments not necessarily because of the strength of their arguments, but because of their status 

within the group.
269

  Furthermore, given the Japanese judiciary’s oposition to the reform—and 
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human nature’s reluctence to willingly give up power—it does not seem likely that the judges 

will go to great lengths to elevate low status members of the group to leadership positions, which 

would be necessary for deliberation to occur.
270

   

 Although the above analysis is true for all mixed tribunals, it is particularly detrimental to 

the Japanese mixed tribunal.  As Hiroshi Fukurai wrote about Japanese culture, “In Japan, due to 

the strong sense of obedience to legal authority, the difference between disagreeing with a fellow 

citizen and disagreeing with a professional judge during deliberations is significant.”
271

  In 

Japan, even moreso than other countries, it is unlikely that deliberation will occur in a mixed 

tribunal because of the difference in status between the lay judges and the professional judges.   

 Another reason why the emerging mixed tribunal system in Japan will not be effective 

from a deliberative democrat’s perspective is because legal debate is fundamentally different and 

less accessible than the typical subjects tackled by deliberation.  As shown above, deliberative 

democracy can be successful when the subject is equally accessible to all participants.
272

  Legal 

deliberations, however, are not equally accessible to all participants.  For example, when the 

topic of deliberation is a typical policy deliberation, such as adopting the Euro as a country’s 

currency, a person with common sense or a strong analytical mind can contribute to the 

conversation.  The discussion is generally logical and anyone can contribute.  Discussing what 

the law is and applying it to facts is a different than discussing what a policy ought to be.  Law is 

not necessarily logical or intuitive like policy debate.   
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 The third reason why the emerging mixed tribunal system may not be successful from a 

deliberative democrat’s perspective is because deliberative democracy values explaining and 

justifying decisions, which will not be possible from jury deliberations.  Two noted deliberative 

democracy scholars Amy Gutmann and Dennis Thompson, define deliberative democracy as, “a 

form of government in which free and equal citizens (and their representatives), justify decisions 

in a process in which they give one another reasons that are mutually acceptable and generally 

accessible . . .”
273

  In Japan, jurors will not be able to explain the basis for their decisions to the 

outside world.  The only people that will know why a particular jury reached a particular 

decision are the members of the jury.  Therefore, the type of “deliberation” that will be occuring 

in mixed tribunals in Japan simply misses an important part of what constitutes successful 

deliberation from a deliberative democrat’s perspective.   

 The last reason why the emerging jury system in Japan will not be successful from a 

deliberative democrat’s perspective is because the type of discussions that will likely occur when 

the juries speak about cases will not be deliberative—in the sense that there is back and forth and 

disagreement—and will therefore lead to polarization.  As shown above, since the juries will be 

mixed tribunals were the professional judges will likely dominant the discussions, there will not 

be a lot of disagreement or back and forth discussion.  There are several factors that will lead the 

mixed tribunals in Japan towards polarization.  First, when group members feel a sense of 

solidarity toward each other, the polarization that occurs in the group will likely be more 

extreme.
274

  The Japanese jury will likely feel a sense of solidarity with each other (as law-

abiding) against the  the criminal.  
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 As Professor Mutz points out, however, a lack of deliberation is not necessarily a bad 

thing.  Her research indicates that the more a person deliberates—defined as discussing politics 

with people whome he disagrees— the less likely he is to participate in democracy.
275

  

Conversely, if a person discusses politics with people who have similar views, they are likely to 

participate more in the democracy.
276

  Therefore, although the emerging jury system in Japan 

will not necessarily cultivate more deliberation, it may cultivate more participation in 

democracy.   

C. JAPAN’S NEW JURY SYSTEM WILL NOT BE A SUCCESS FROM A DELIBERATIVE 

DEMOCRAT’S PERSPECTIVE. 

 Although there are strong arguments on both sides, it is unlikely that Japan’s emerging 

jury system will be a success from a deliberative democrat’s perspective.  Although it would 

seem that establishing a new jury system would increase deliberation in Japan, ultimately, it will 

not.  Since the jury system is a mixed tribunal, the professional judges will dominant the 

discussion and the lay participants will not be able to deliberate.  Furthermore, while it is true 

that the new jury system may increase the public’s confidence in the Japanese legal system and it 

will increase the public’s confidence in the Japanese legal system by word of mouth, those are 

not benefits that really deal with deliberative democracy.  The increase of public opinion of the 

Japanese jury system has more to do with the fact that citizens can safe-guard innocent 
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defendants from being wrongfully convicted than with deliberation.  Additionally, the the 

positive feelings that people have after serving in a jury that will increase the public’s opinion of 

the jury system through word of mouth predominantly occur becuase of a lack of deliberation.  

As professor Mutz shows, when there is a lot of back and forth, people are less likely to feel 

good about the political process and participate.  If, however, there is general agreement and 

everyone bands together and convicts the criminal, then people feel even better about their 

experience because of the lack of deliberation.   

 Ultimately, the fact that the deliberations will likely be controlled by a judge and the lay 

jurors will not stand up to the judge makes the new jury system a failure from a deliberative 

democrat’s perspective.  Furthermore, because the judge will dominant the discussion there will 

be little deliberation, but the professional judges and the lay jurors will likely band together and 

feel positive about their experience which will lead to an increase in participation in democracy, 

but not in deliberation.   

CONCLUSION 

  In this paper, I set out to analyze whether the emerging criminal jury system in 

Japan will be a success from the perspective of a deliberative democrat.  In order to do so, in Part 

I of this paper I defined deliberative democracy and evaluated its history and more importantly, 

recent, relevant scholarship.  Deliberative Democracy “is a form of  government in which free 

and equal citizens (and their representatives), justify deicisions in a process in which they give 

one another reasons that are mutually acceptable and generally accessible with the aim of 

reaching conclusions that are binding in the present on all citizens but open to the challenge in 

the future.”
277
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 Next, in Part II of the paper, I determined that deliberative democracy was a desirable 

goal for policy to try to achieve.  There are several valid criticism of deliberative democracy.  

First, an increase in deliberation may lead to a decrease in particpatory democracy.  Furthermore, 

the certain types of deliberation can lead to polarization.  Polarization occurs when the group of 

people takes a more extreme position than any one of the individuals of the group would have 

taken on its own.  Despite the validity of these critisms, deliberative democracy is a worthwhile 

goal because there needs to be a balance between deliberation and participation and because 

polarization only occurs in certain circumstances and can be controlled.   

 Then, in Part III, I described Japan’s emerging petit quasi-jury system.  I examined both 

the history of hte jury in Japan and the structure of the new system.  Then, I looked at the need 

for reform in the Japanese criminal justice systme and how the jury reform would cure its 

deficiencies.   

 Lastly, in Part IV, I attempted to explain the reasons, from a deliberative democrat’s 

perspective why the jury reform might be successful and why it might be a failure.  Ultimately, 

there are more compelling reasons, at least from a deliberative democrat’s perspective, as to why 

it will fail rather than why it will succeed.  The purpose of Part IV, and of the whole paper was to 

evaluate the new jury system from the perspective of a deliberative democrat.  Saying it will be a 

failure from a deliberative democrat’s perspective is not the saying it will be a failure overall.  

Many kinds of reform can be a failure from a deliberative democrat’s perspective but may 

achieve some other important policy end.   

 


