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Abstract

Nearly fifteen years ago, Audrey R. Chapman emphasized the importaaseeakining
violations of the International Covenant on Economic, Social and Cultural RightsGR)ES a
means to enhance its enforcement. Today, the violations approach is even murgigahehe
recent adoption of the ICESCR'’s Optional Protocol, a powerful tool to hold Staties par
accountable for violations.

Indicators are essential tools for assessing violations of economic, swt@lltural
rights (ESCRs) because they are often the best way to mg@asgressive realization.
Proposed guidelines on using indicators give guidance on the content of Staes@aotts to
treaty monitoring bodies, but none creates a framework to assess violationsafi@ rsglet in
a particular treaty.

This article fills this void by providing a framework to assesseStampliance that
integrates indicators into the project of ascertaining specific violatibesonomic, social and
cultural rights under the ICESCR. The methodology that we propose calls forlykirmméhe
specific language of the treaty that pertains to the right in question; 2hdetfie concept and
scope of the right; 3) identifying appropriate indicators that correlateSiatie obligations; 4)
setting benchmarks to measure progressive realization; and 5) cleatifyidg violations of
the right in question.

We illustrate our approach by focusing on the right to education in the ICESCR. In
addition to assessing right to education violations, this methodology can be airiplaolgyelop
frameworks for ascertaining violations of other ESCRs as well.

INTRODUCTION
On December 10, 2008, the world celebrated the 60th anniversary of the Universal
Declaration of Human Rights (UDHR)This historic milestone also marked another

achievement of the universal human rights systéme: United Nations General Assembly’s

adoption of an Optional Protocol to the International Covenant on Economic, Social and Cultural

Rights (ICESCRY. The Optional Protocol to the ICESCR institutes an individual complaint

2 The Secretary-Generallessage of the Secretary-General on Human Righys &ailable at
http://www.un.org/events/humanrights/2008/stateisemshtml (last visited Jan. 19, 2009).

% Claire MahonProgress at the Front: The Draft Optional Protodolthe International Covenant on Economic,
Social, and Cultural Right$88 HUM. RTS. L. REV. 617, 618 (2008) (quoting the United Nations Hgpmmissioner
for Human Rights).

* Human Rights Education Associatekistoric Adoption of Optional Protocol for EconomBocial and Cultural
Rights available athttp://www.hrea.org/index.php?base_id=2&languagel&headline_id=8361 (last visited July
20, 2009).
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mechanism to address State violations of economic, social and cultural rigBR{ESThis
new mechanism for state accountability underscores the role of ESCR=sgaal ittt a “trend
towards a greater recognition of the indivisibility and interrelatedofeat human rights®
Today, the challenge that human rights scholars, practitioners, and intergavatnme
organizations face is how to fulfill the promises of the UDHR and the ICESCR.

In contrast to civil and political rights—which have been more actively recedaizd
accepted by the world’s nations—economic, social, and cultural rights have bessietehly
certain countries who find them to be anathema to their conception of state ohdigati
society’ This practice of distinguishing between these “first” and “second gesr&raitihts,
however, is no longer widely accepfedndeed, the false distinction between ESCRs and CPRs
is collapsing: both types of rights require both positive and negative obligationstétes s
responsible for upholding thetnFor example, the civil and political right to be free from torture
and other cruel, inhuman and degrading treatment or punishment requires states to not only
refrain from committing acts of torture against individuals (negative oldigatut also to

ensure effective government oversight by establishing, financing anahgraimiindependent

°1d.

® Mahon,supranote 3, at 618.

" SeeHENRY J.STEINER & PHILIP ALSTON, HUMAN RIGHTS IN CONTEXT 249 (2000) (noting certain governments’
challenges to economic and social rights, as veetlaame countries’ ambivalence towards them).

8 SeeTara J. MelishRethinkingthe “Less as More” Thesis: Supranational Litigatioh Economic, Social, and
Cultural Rights in the America89 N.Y.U.J.INT'L L. & PoL. 171, 173 (2006) (“The judicial enforceability of
economic, social, and cultural rights has receinetkasing attention worldwide over the last decade

° SeeNsongurua J. Udombangpcial Rights are Human Rights: Actualizing thgH& to Work and Social Security
in Africa, 39 GRNELLINT'L L.J.185-86 (2006) (“Civil and political rights hademonstrably been shown to
demand positive state action and interferencehfair realization . . . . In practice, this positigbligation has
primarily been limited to inhuman treatment andltheeonditions in prisons under articles 7 and f.the
International Covenant on Civil and Political Riglit CCPR). Among the positive obligations engeaddyy those
two articles is the duty to train appropriate perss: enforcement personnel, medical personnelcgofficers, in
short, any other persons involved in the custodyeatment of any individual subjected to any faharrest,
detention, or imprisonment.” (internal citationsldnotnotes omitted).
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working judicial system (positive obligatiof). Similarly, the economic, social and cultural right
to health obligates states to refrain from promulgating discriminatorgig®kgainst individuals
in the health care system (negative obligation) while also requiring goeets to establish and
fund effective public health systems (positive obligation). In fact, ESCRwareseen by the
human rights community and by many states not as aspirational goals, but asl eggest
necessary to realize other fundamental human rights and live with dignity.

Despite an increased focus on ESCRs, there are major obstacles impeadliagahe
application. Some scholars and practitioners have viewed these rights as riabjesti©ne
of the main obstacles to justiciability of ESCRs under the ICESCR, fonogstes the challenge
involved in measuring and determining whether or not a State party hagdatssbtbligations
with respect to the rights enumerated in the treaty. The main reason for dsisremeent
challenge is the concept of progressive realization embedded in th€RCESWVith respect to

many of the obligations set forth in the ICESCR, States parties to thedreatgt required to

19 SeeNsongurua J. Udomban&pcial Rights are Human Rights: Actualizing thgH®& to Work and Social Security
in Africa, 39 GRNELLINT'L L.J.185-86 (2006).

" For example, the right to food, an ESCR, is seesoaessential to the right to participate in & Beciety that it
has even been suggested that it rises to the déeelstomary international lanSeeSmita Nrula,The Right to
Food: Holding Global Actors Accountable Under Intational Law 44 GoLUM. J.TRANSNAT'L L. 691, 780-91
(20086).

12 See, e.g.Randall Peerenboorluman Rights and Rule of Law: What's the Relatigp®86 Geo. J.INT'L L.
809, 816 (2005) (“There is no accepted understanalinvhat a right is—whether collective or groughtis and
nonjusticiable social, economic and cultural riggts really rights; of how rights relate to dutieswhether a
discourse of rights is complementary or antithéticaor better or worse than, a discourse of needspabilities.”)
(internal citations omitted)). For a discussiorited need to confront the practical difficultieggented by
economic and social rightseeMichael J. Dennis & David P. Stewaidtjsticiability of Economic, Social and
Cultural Rights: Should There Be an Internationaniplaints Mechanism to Adjudicate the Rights tod;\d(ater,
Housing and Health®8 AmM. J.INT'L L. 462,464(2004)(“The issue that needs to be confronted, instesithait
these rights present genuinely different and, inymaspects, far more difficult challenges tharcd and
political rights . . . . [I]t is a much more complandertaking to ascertain what constitutes an aakegstandard of
living, or whether a state fully respects and impdats its population’s right to education or rightvork. Vexing
guestions of content, criteria, and measuremerat libe heart of the debate over “jusiticiabilitygt are seldom
raised or addressed with any degree of precision.”)

13 progressive realization is a recognition that,|evBitates are under an obligation to move as etipasly as
possible to realize economic, social and cultuggdts, the full realization of these rights wilk&atime and
resources.Seedisscussiolinfra, note86 et seq.
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provide them immediately upon ratification of the tretynstead, the concept of progressive
realization permits States parties to incrementally progress oveintirealization of the right,
although no time period is specified in the Coveriarn other words, a State party could be in
compliance with the ICESCR even if it was not guaranteeing 100 percent of the pitiojplétsv
jurisdiction the full enjoyment of treaty rights immediately upon ratiiicat However, States
parties may not deliberately halt or retrogress on prodfe$hus, it is important to know what
percentage of the population enjoys the right in question, to what extent individwgishen)
right, and whether or not those percentages are increasing and enjoymenigbit ilse r
improving over time.

Although many obligations under the ICESCR can be realized progressively, other
obligations are not subject to the same gradual implementation standardsarfpleexhe
obligation that all rights be provided without discrimination is an immediate adbligat States
to the extent they are providing the rights in questio®ne way to enhance compliance with
the ICESCR is to disaggregate the obligations into those that are prodyesslized and those
that are immediately realized. Then, in an assessment of violations, one could riStatésat
parties cannot defer nor deviate from immediately realized obligatsoothe date of

ratification of the treaty.

4 Seediscussiorinfra note 86 et seq.
15
Id.

16 General Comment 3upranote1613, at para. 9; U.N. Comm. Econ. Soc. & Cultural.@eneral Comment No.
13: The Right to Educatior21st Sess., at 1 45, U.N. DOC. E/C.12/1999/109),%vailable at
http://www.unhchr.ch/tbs/doc.nsf/(symbol)/E.C.1229.0.En?OpenDocument (last visited Oct. 10, 2008)
[hereinafter General Comment 13] (“There is a girpresumption against the permissibility of anyaetessive
measures taken in relation to the right to edunatis well as other rights enunciated in the Conenfany
deliberately retrogressive measures are takerttte party has the burden of proving that they tmeen
introduced after the most careful consideratioalbélternatives and that they are fully justifieg reference to the
totality of the rights provided for in the Covenamd in the context of the full use of the Stateyps maximum
available resources.”).

" SeeGeneral Comment 3upranote 13, at paras. 83-87. For a complete lookaaeS parties obligations under
Article 2 of the ICESCR (including progressive iezafion obligations)seePhilip Alston,The International
Covenant on Economic, Social and Cultural Righmt$ANUAL ON HUMAN RIGHTS REPORTING65-169(1997).
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With respect to rights that may be provided incrementally over time, a proradurtgn
is the use of indicator$® A human rights indicator is essentially a proxy for determining the
level of fulfillment of human rights’ obligation's. Indicators may be qualitative or quantitative.
Quantitative indicators provide statistical information about the general paputdita country
or specific State efforts made toward the satisfaction of rightsamples of quantitative
indicators to measure the realization of the right to education include 1) teatage of GDP a
country is spending on secondary education and 2) the ratio of the number of secondary school
aged children enrolled in secondary school as compared to the number of secondary sdhool-ag
children in the population.

While social scientists and development professionals have long used indicatoirs in the

work,?° there has been a growing interest among human rights scholars, advocatestand juri

'8 The U.N. High Commissioner for Human Rights (UNHR}thas noted that indicators and benchmarks have “a
significant role to play in bringing about positigkange in the protection and promotion of econpsucial, and
cultural rights,” serving as tools for measuringtstcompliance with human rights normsSeeU.N. Econ. & Soc.
Council,Report of the United Nations Commissioner for HuRaghts 1 2, U.N. Doc. E/2006/86 (June 21, 2006).
¥ The United Nations defines it as “specific infation on the state of an event, activity or an ourte that can be
related to human rights norms and standards; tidreas and reflect the human rights concerns andiples; and
that are used to assess and monitor promotion melgbion of human rights.”Annual Meeting of Chargons of
the Human Rights Treaty Bodies and the Inter-CotemiMeetingReport on Indicators for Monitoring
Compliance with International Human Rights Instrunse{{ 4 & 7, U.N. @c. HRI/MC/2006/7 (May 11, 2006)
[hereinafter UN 2006 Report]. Others use diffedefinitions of indicatorssee alsdvlaria GreenWhat We Talk
About When We Talk About Indicators: Current Apjgiaes to Human Rights Measurem28tHum. RTs. Q. 1062,
1065 (2001) (“[A] human rights indicator is a piegfeinformation used in measuring the extent tochta legal

right is being fulfilled or enjoyed in a given sitiion”). Additionally, Gauthier de Beco definesnman rights
indicators as “indicators that are linked to humghts treaty standards, and that measure the teixtevhich duty
bearers are fulfilling their obligations and rigthtsiders enjoying their rights.SeeGauthier de Becdjuman

Rights Indicators for Assessing State Compliandke lmiernational Human Right§7 NorRDICJ.INT'L L. 23,
24(2008). Rajeev Malhotra and Nicolas Fasel fdargely on a narrower concept of indicator: “teent
“quantitative indicator” is used to designate amydkof indicators that are or can be expressediantitative form,
such as numbers, percentages or indices.” Rajedidifa & Nicolas FaseQuantitative Human Rights
Indicators—A Survey of Major Initiatives(2005) (paper prepared for the Turku Expert ibgedn Human Rights
Indicators, Turku/Abo, Finland, Mar. 1-13, 2005).

D See, e.gMaarseveen and Van der Tang who coded constisifir 157 countries across a multitude of
institutions and the rights for the period 1788-8.93ee generalfHENC VAN MAARSEVEEN& GER VAN DERTANG,
WRITTEN CONSTITUTIONS A COMPUTERIZEDCOMPARATIVE STUDY (1978). This study compares the degree to
which national constitutions contain those righentioned in the UNDR by examining the frequency and
distributions across different history epochs befatrafter 1948Id. Ball and Asher studied patterns of killings and
refugee migration of Albanians in Kosovo to deterenif the violence and migration were due to atiéigiof the



DRAFT**Do not cite or circulate**
forthcoming Human Rights Quarterly

over the last several decades in employing indicators to measure complidgniceran rights
obligations** While development professionals typically employ indicators to compare the
progress of one country’s development to another, human rights advocates tend to usesindicator
to determine progress or assess compliance with human rights norms withiifia spentry.

The human rights community initially began to monitor the status of internationalhhum
rights through indicators in the 1970s. For instance, Freedom House began to pulaigh a ye
accounting of human rights abuses and the U.S. Congress required the State Defmartme
prepare a yearly report on the status of international human fightswever, much of the early
work on human rights indicators focused on measuring civil and political rights, sunehraght
to freedom of the press or right to be free from torftirAs Hertel and Minkler point out,
“economic rights remain less well articulated than civil and politicghtsi, less accurately
measured, and less consistently implemented in public péficg6me scholars suggest that
economic and social rights should not be monitored &t #lecently, however, inter-
governmental organizations such as the United Nations (UN) and the Organizatioerataih
States (OAS) have shown a heightened interest in enforcing ESCRs and havedoropos

guidelines for using indicators to measure compliance with ESCRs.

Kosovo Liberation Army, NATO attacks, or systemat&@npaign by Yugoslav forces. Patrick Ball and Jasiaer,
Statistics and Slobodad5 GHANCE 17 (2002).

% De Becg supranote 19, at 25; &INER& ALSTON, supranote 7, at 316 (“Various commentators . . . have
emphasized the importance of developing compreherssatistical indicators as a means by which taitoo
compliance with the ICESCR.").

22 Andrew D. McNitt,Some Thoughts on the Systematic Measurement Abtrse of Human Righti® HUMAN
RIGHTS THEORY AND MEASUREMENT89 (David Louis Cingranelli ed., 1988).

2|d. at 92.

2 Shareen Hertel & Lanse MinkleEhapter 1, Economic Rights: The Terraim ECONOMIC RIGHTS: CONCEPTUAL,
MEASUREMENT, AND PoLICcY IssUES(Shareen Hertel and Lanse Minkler eds., 2007).

2 McNitt, supranote 22 at 92.

% INTER-AMERICAN COMMISSION ONHUMAN RIGHTS, GUIDELINES FORPREPARATION OFPROGRESS NDICATORS IN
THE AREA OFECONOMIC, SOCIAL AND CULTURAL RIGHTS, OEA/Ser/L/V/11.129 (Doc. 5) (Oct. 5, 20073yailable at
https://www.cidh.oas.org/pdf%20files/Guidelines%igaf.pdf, U.N. 2006 Reporsupranote 19;Economic and
Social CouncilEconomic, Social and Cultural Rights: Report of 8pecial Rapporteur on the right of everyone to
the enjoyment of the highest attainable standanshgsical and mental health, Paul HubtN.Doc.
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Though essential in furthering the application of indicators in human rights adyocacy
none of these proposals has attempted to explain how to ascertain violations af spatyfi
obligations. Making determinations about violations of legal documents is tygitalproject
of lawyers, while social scientists are more comfortable with workitlgindicators. There is
relatively little dialogue on this subject between the two groups of academdiggafessionals
in the field of human rights. As Audrey R. Chapman pointed out in her important article
developing the “violations approach” to assess treaty compliance, howeveifi¢spaamerated
rights need to be adequately conceptualized and developed to measure impiemantat
identify potential violations?”

In light of the recent adoption of the Optional Protocol to the ICESCR, a framewvork f
assessing violations is particularly important as it provides a framewockrgplaints that are
brought pursuant to the Optional Protocol. Although individuals and NGOs may soon bring
complaints directly to the Committee on Economic, Social and Cultural RightSOEES
Committee), there is little guidance offered as to how they can aiscspiecific violations of
these often complex rights, particularly using indicators. Even outside of theataispl
mechanisam of the Optional Protocol, NGOs can promote State accountahil#iyngya
violations framework in their work. Thus, identifying violations of ESCRs is an eakskitl
for advocates to learn toward further enhancing State compliance with ecpsoomt and

cultural rights obligations.

E/CN.4/2006/48 (March 3, 2006) [hereinafter HunD@®Report]; Special Rapporteur Paul Hi*fripmotion and
Protection of all Human Rights, Civil, PoliticalcBnomic, Social, and Cultural Rights: Report of 8pecial
Rapporteur on the right of everyone to the enjoytrnéthe highest attainable standard of physicad amental
health 1 48, U.NDoc. A/HRC/7/11 (Jan. 31, 2008)ailable at
http://daccessdds.un.org/doc/UNDOC/GEN/G08/105/D8/&0810503.pdf?OpenElement.

2" SeeAudrey R. ChapmarA “Violations Approach” for Monitoring the Internainal Covenant on Economic,
Social and Cultural Rightd8 HuM. RTS. Q. 23,23—-24(1996).
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We hope to meet this need by employing indicators to assess ESCR violations and
enhance the enforcement of ICESCR norms. Indicators are powerful tools ftainsog
violations of ESCRs because they can help to measure and evaluate progrdszatiemeaNe
propose the following methodology for using indicators to measure compliance wiRsES(E
analyze the specific language of the treaty that pertains to the right irogu@3tilefine the
concept and scope of the right; 3) identify appropriate indicators that comélatie
obligations; 4) set benchmarks to measure progressive realization; anarly)identify what
constitutes a violation of the right in question.

We illustrate how to apply this methodology by focusing on the right to educatioa in t
ICESCR. While much work has been done to define the content and to set benchmarks for
monitoring States’ duties and individual enjoyment of the right to h&atthmparatively little
work has been done to monitor and enforce compliance with the right to education. In fact, the
right to education has been under-theorized as compared to other ES&dRttionally,
although some treaties list specific indicatSrihe ICESCR and other treaties protecting the

right to education do not list any agreed-upon indicators to monitor fulfillment athte’s

% 5eeDEP T ETHICS, TRADE, HUM. RTS., & HEALTH LAW, SUSTAINABLE DEVELOPMENT ANDHEALTH
ENVIRONMENTS, WORLD HEALTH ORG., CONSULTATION ON INDICATORS FOR THERIGHT TOHEALTH 8-10 (2004)
[hereinafter WHO RPORT].

9 For a few in-depth studies dealing with the righeducationseeKLAUS DIETER BEITER, THE PROTECTION OF
THE RIGHT TO EDUCATION BY INTERNATIONAL LAW, INCLUDING A SYSTEMATIC ANALYSIS OF ARTICLE 13 OF THE
INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS (2006); J. Lonbayimplementation of
the Right to Education in Englanith ECONOMIC, SOCIAL AND CULTURAL RIGHTS: PROGRESS ANDACHIEVEMENT
163-183R.Beddard & D. Hill eds., 1992); Fons Cooma@farifying the Core Elements of the Right to Ediarat
in THE RIGHT TO COMPLAIN ABOUT ECONOMIC, SOCIAL AND CULTURAL RIGHTS 11-26(Fons Coomans et al. eds.,
1995).

% The Convention on the Elimination of All Formsiscrimination against Women (CEDAW) has a provisior
the reduction of the “female student drop out rated the ICESCR states in article 12 that partiesilsl take steps
to reduce the still birth and infant mortality rat&See, e.g.Convention on the Elimination of All Forms of
Discrimination against Women art. 10, Dec. 18, 19219 U.N.T.S. 13 [hereinafter CEDAW]; ICESC#pra
note 14 at art. 12.

31 SeeChapmansupranote 27, a23—24. Additionally, even though many treaty monitoringdies have
highlighted the importance of indicators in theéngral comments as well as concluding observattbesjse of

9
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Despite these gaps, the right to education remains one of the most importansallgiver
accepted, yet complex rights in international human rights$iawhe right to education is a

"33 or “empowerment” righif as well as an essential means to promote other fights,

“multiplier
the enjoyment of which “enhancl[es] all rights and freedoms” while its aoldgeopardiz[es]
them all.”®® Conversely, the denial of the right to education leads to “compounds of denials of
other human rights and the perpetuation of poverty.”

Even in the United States, where ESCRs are not universally-accepted,tatany s
constitutions guarantee the right to educatforecognizing that “it is doubtful that any child
may reasonably be expected to succeed in life if he is denied the opportunitydatatios.®®
Moreover, according to the U.S. Supreme Court, once a state assumes the dwigé¢o pro
education, “it is a right which must be available to all on equal tefm3He Court has found
that the right to education “is not only a kind of idealistic goal . . . but a legally bihdiman

right . . . with corresponding obligations of States under internationalfaBéveral key

international instruments mention the right to education, including those relatingificspe

indicators in the reporting and follow-up procedaféreaty bodies has been limit&@eeUN 2006 Reportsupra
note 19.

32 SeeManfred Nowak The Right to Educatigin ECONOMIC, SOCIAL AND CULTURAL RIGHTS: A TEXTBOOK
(Asbjgrn Eide, Catarina Krause & Allan Rosas €2d.Rev., 2001).

%3 SeeK ATARINA TOMASEVSKI, HUMAN RIGHTS OBLIGATIONS IN EDUCATION: THE 4-A SCHEME 7 (2006).

% SeeCoomanssupranote 29, at 1f; Jack Donnelly & Rhoda E. Howakdsessing National Human Rights
Performance: A Theoretical Framework0 HUM. RTS. Q.214,215(1988).

% General Comment 13upranote 16, at 7 1 & 31.

30 SeeTOMASEVSKI, supranote 33.

37U.N. Comm. Econ. Soc. & Cultural Rthe Right to Education: Report Submitted by thei@pRapporteur,
Katarina Tomasevski, Addendum, Mission to Colombi&l. Doc. E/CN.4/2004/45 7 (Feb. 17, 2004) [hereinafter
Tomasevski 2004 Report].

¥ See, e.gRoger Levesquéhe Right to Education in the United States: Beytbed_imits of the Lore and Lure of
the Law 4 ANN. SURVEY OFINT'L L. 205(1997);Suzanne MSteinke, The Exception to the Rule: Wisconsin's
Fundamental Right to Education and Public Schoollicing 1995 Wsc. L. Rev. 1387(1995);Hon.Michael P.
Mills & William Quinn II, The Right to a ‘Minimally Adequate Education’ asaanteed by the Mississippi
Constitution 61 ALB. L. REV. 1521 (1998).

39 Brown v. Board of Education of Topelad7 U.S. 483, 493 (1954).

Vsee id.

“1 Nowak,supranote 32, at 425.
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groups such as children, racial minorities, and wofA®ut the ICESCR provides the most
comprehensive protections of the righfAs such, we focus our study on the ICESER.

In Section I, we briefly discuss the historical and theoretical foundaftoorike right to
education as it relates to the ICESCR. In Section Ill, we apply our prop@tkddulogy to the

right to education under the ICESCR. Section IV is a conclusion.

I. The Right to Education in the ICESCR: A Brief History and Theory

Competing theoretical perspectives have shaped the right to educationegiasant
enumerated in international instruments, including Articles 13 and 14 of the ICESDRing
the last few centuries, the responsibility to educate populations has gesleiféélyf from that of

the parents and the church under a liberal model to that of thé'Statieat had before been an

2 See, e.g.International Convention on the Elimination of Rbrms of Discrimination art 5(e)(v), Dec. 21, 596
660 U.N.T.S. 195 [hereinafter ICERD]; Conventiontba Rights of the Child arts. 29(1)(c)-(d), No®, 2989,
1577 U.N.T.S. 3 [hereinafter CRC]; CEDAW Conventisapranote 3Q American Declaration on the Rights and
Duties of Man, arts. Il, IX, O.A.S. Res. XXX, adepgtby the Ninth International Conference of Amari&ates
(1948),reprinted inBasic Documents Pertaining to Human Rights in thertAmerican System,
OEA/Ser.L.V/11.82 doc.6 rev.1 at 17 (1992) [herdtea American Declaration]; American Conventiontdaman
Rights, art. 26, O.A.S. Treaty Series No. 36, Nt®;.1969, 1144 U.N.T.S. 123 [hereinafter Americamntion];
Additional Protocol to the American Convention e tArea of Economic, Social and Cultural Rightts.a8, 13 &
16, O.A.S. Treaty Series No. 69, Nov. 17, 1988dhefter Protocol of San Salvador]; Inter-Ameri€onvention
on the Prevention, Punishment and Eradication ofevice Against Women, (Convention of Belém do Rand) 5,
Jun. 9, 1994, 33 I.L.M. 1534 (1994) [hereinaften@ention of Belém do Pard]; Draft Inter-Americann@ention
Against Racism and All Forms of Discrimination dntblerance, art. 6, OAS, Doc. OEA/Ser. G, CP/CAJP-
2357/06,adoptedl 8 April 2006

*3 General Comment 13upranote 16, at { 2; Kaus DIETER BEITER, THE PROTECTION OF THERIGHT TO
EDUCATION BY INTERNATIONAL LAW, INCLUDING A SYSTEMATIC ANALYSIS OF ARTICLE 13 OF THE

INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS 86 (2006) (“Articles 13 and 14

[of the ICESCR] are comprehensive provisions. alet,fthey feature among the most elaborate rights
provisions of the ICESCR. Articles 13 and 14 mawkewed as a codification of the right to eduaaiio
international law.”) See als@ection llinfra for a discussion of other international instrunsethiat uphold

the right to education.

4 SeelCESCR,supranote 14, at arts. 13 & 14. In addition to thesénnpaovisions, other articles refer to
education. For instance, article 6(2) obligatedest parties to create and implement “technicavacdtional
guidance and training programs” to fully realize tight to work. See idat art. 6(2). Article 10(1) calls on States
parties to protect and assist the family duringtttme it is responsible for the education of chéldr See idat art.
10(1). DIETERBEITER, supranote 29, at 86.

“5 |CESCR,supranote 14, at art. 13.

“° DIETER BEITER, supranote 29, at 21; DUGLAS HODGSON THE HUMAN RIGHT TO EDUCATION 8 (1998); Nowak,
supranote 32, at 191.
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upper-class privilege was repositioned as a “means of realising the egaidaals upon which
[the French and American Revolutions] were based #’ Stich revolutions exemplified the old
axiom that “political and social upheaval is often accompanied by a revolution irtieduiéa

Even though liberal concepts of education in the nineteenth century still refldetad a
of too much state involvement in the educational system by giving parents theygtutato
provide an education to their children, States began regulating curricula and praviaiimgl
educational standard8.Under socialist theory, the State was the primary means to ensure the
economic and social well-being of communiti€sBy the dawn of the 2bcentury, such ideals
underscored the need to respond to the industrialization and urbanisation of rapidly-dgvelopin
countries such as the United States.

The right to education provisions in the ICESCR derive from both the socialist arad liber
theoretical traditions: 1) as the primary responsibility of the Stateotada educational
services; and 2) as the duty of the State to respect the rights of parerdblisheand direct
private schools and to ensure that their children receive an education that is diaceavith
their own religious and moral beliefs.Thus, the ICESCR enumerates a combination of both
negative and positive obligations of States parties to provide education to themscitiaeen
with these competing traditions shaping the right to education under the ICES@Rpsheend

objectives of education have moved toward a growing consensus in international lginsan ri

" DIETER BEITER, supranote 29, at 20 (quoting®bGSON supranote 46, at 8).

“8 JOHN L. RURY, EDUCATION AND SOCIAL CHANGE 48 (2002).

“9 DIETER BEITER, supranote 29, at 22 (citing Nowakppranote 32, at 191-92; bGSON supranote 46, at 8-10).
*01d. at 23 (citing Nowaksupranote 32, at 192; BIDGSON supranote 46, at 9, 11). Thus, socialism viewed
education as a welfare entitlement of individualgoli gave rise to claims of rights to educatiomal/ices against
the state.ld.

°1 RURY, supranote 48, at 135-37.

2 SeeDIETER BEITER, supranote 29, at 24.

12



DRAFT**Do not cite or circulate**
forthcoming Human Rights Quarterly

law: that education should enable the individual to freely develop her own persondlity a
dignity, to participate in a free society, and to respect human Fights.

Despite its widespread acceptance and fundamental importance, the righeteaduc
was not directly nor specifically declared an international human right unpote/Vorld War
Il era® At that time, the international community contemplated the adoption of an lideaiat
Bill of Human Rights’® including the 1948 Universal Declaration of Human Rights (UDHR), a
document that has become the contemporary foundation of human rights codification and the
primary source of internationally recognized human rights standfards1946, the United
Nations Educational, Scientific, and Cultural Organization (UNESG&ployed a committee
of leading scholars to find common ground among the various cultural and philosophical
foundations of all human rights, including the right to educafion.

Then, the U.N. Human Rights Commission (HRC) prepared a first draft of the

Declaratior”’ The draft circulated among all U.N. member states for comment and went to the

3 Manfred Nowak;The Right to Educatigrin ECONOMIC, SOCIAL AND CULTURAL RIGHTS: A TEXTBOOK 249
(2001). Universal Declaration of Human Rights, G.A. Res/R&1art. 26, U.N. GAOR, 3d Sess., 1st plen. mtg.,
U.N.Doc. A/810 (Dec. 10, 1948) [hereinafter UDHR]; ICESGRpranote 14, at art. 13.

** HODGSON supranote46.

%5 John P. Humphreyihe International Bill of Rights: Scope and Impletagion17 \WM. & MARY L. REV. 527,527
(1975-1976).

*6 SeeHurst HannumThe Status of the Universal Declaration of Humaghi® in National and International Law
25 GA. J.INT'L & Comp. L. 287,290(1995-1996).

*"UNESCO is a United Nations Specialized Agency whosssion is “to contribute to peace and securty b
promoting collaboration among the nations throudihication, science and culture in order to furthaversal
respect for justice, for the rule of law and foe tuman rights and fundamental freedoms which féirenad for the
peoples of the world, without distinction of rasex, language or religion, by the Charter of thé&adhNations.”
SeeUNESCO,Constitution of the United Nations Educational,e®tific and Cultural OrganizatiofNov. 16,
1945),available athttp://portal.unesco.org/en/ev.php-
URL_ID=15244&URL_DO=DO_TOPIC&URL_SECTION=201.html.

*8 Mary Ann GlendonKnowing the Universal Declaration of Human Rigi&NoTREDAME L. REv. 1153,1156
(1997-1998).The committee was called the Committee on the Timal Bases of Human Righttd.

*9 Glendon, supra note 58, at 115he drafters borrowed freely from the draft ofansnational rights declaration
then being deliberated in Latin America by the paabsor to the Organization of American Statesadi®tatement
of Essential Human Rights” produced by the Americaw Institute. SeeMary Ann GlendonJohn P. Humphrey
and the Drafting of the Universal Declaration of idan Right® J. HST. INT'L L. 250,253(2000).
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HRC for debat&® After many revisions and lobbying efforts, the Economic and Social
Commission (ECOSOC) approved the final draft of the UDHR and submitted it to the U.N
General Assembly in the fall of 1948.

At the time of its passage, the most ground-breaking part of the UDHR wastits four
section—Atrticles 22 through 27—which protected ESCRs as fundamental®fighite addition
of ESCRs was not viewed as a concession to the Soviet Union’s insistence on engrnersgin
rights; rather, it was seen as a deliberate inclusion of rights artidutaconstitutions across the
globe®® These guarantees received broad-based support; however, it was much matetliff
find agreement as to the relationship of these “new” economic and social rightsatthavil
and political right$*

After the adoption of the UDHE? U.N. delegates began the task of codifying these
rights to complete the International Bill of Human Rights in one document. Even taibugh
member states agreed that CPRs and ESCRs were interconnected and ntendegeergent
political policy agendas of the Cold War era emerged, leading to theooreétwo separate
Covenant§® The assumptions that CPRs and ESCRs were different—that civil and political
rights were immediate, absolute, justiciable and require the abstentiotreatan while

economic and social rights were programmatic, realized gradually, midregbon nature and

¢ Glendonsupranote 58, at 1159.
61

Id.
®2d.
®d.
*d.
% UDHR, supranote 53, at art. 26See, e.g.HODGSON supranote 46, af. SeeDIETER BEITER, supranote 29, at
90.
% Kitty Arambulo, Drafting an Optional Protocol to the Internation@bvenant on Economic, Social and Cultural
Rights: Can an Ideal Become Reali®®.C.DAvIS J.INT'L L. & PoL’Y 114-15 (1996); G.A. Res. 543, U.N.
GAOR, 55th Sess., U.Nhoc. A/55/543 (Feb. 5 1953) [hereinafter ResolutioB5#hilip Alston,Economic and
Social Rightsin HUMAN RIGHTS: AN AGENDA FOR THENEXT CENTURY 137,152(Louis Henkin & J. Hargrove eds.,
1994); e alsoManfred Nowak;The Right to Education — Its Meaning, Significanod Limitations9 NeTH. Q.
Hum. RTS. 418,419(1991)(“The main differences between the two Covenargd@be found in States’ obligations
and in the measures of implementation, both ormthmestic and international level.”) [hereinafterniddk 1991].
Seekide,supranote 12, ap8.
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require substantial resources—drove the debate as to whether there would be onemarate s
treaties codifying the rights enumerated in the UD¥REor example, English and other
Western delegates saw economic and social rights as entirely diffetkair implementation
procedure and wanted to emphasize this distinction by creating two sefmarateent$® In
contrast, the Soviet Union and other supporters of a single instrument contestedrapyta
cast economic and social rights as inferior to civil and political rifhidadame Hansa Mehta,
a representative from India, argued that poorer nations could only hope to movegivetye
toward realizing these righf8. In the end, these diverging concepts of human rights and
arguments centering around the obligations of states arising from thdsdetto the drafting
of two separate instrumerfts. Those States that did not want to undertake ESCR obligations
would ratify only the binding international human rights instrument protecting G/RRs states
subscribing to all human rights as equal would ratify two binding instrumenecpngt both
CPRs and ESCRS,.

Consequently, the content of the UDHR was codified in two separate binding
Covenants—the International Covenant on Civil and Political Rights (ICCPR) and the

International Covenant on Economic, Social and Cultural Rights (ICESCR) inf 198#h

87 Asbjgrn Eide Economic, Social and Cultural Rights as Human RightECONOMIC, SOCIAL AND CULTURAL
RIGHTS: A TEXTBOOK 10 (Asbjarn Eide, Catarina Krause & Allan Rosas,e2301). These assumptions are not
well-founded, overstated or mistaken. Udomban@ranote 9, at 185-86

%8 RENE CASSIN, LA PENSEE ETL’A CTION 110-11(1972).

%9d. Supporters of one Covenant argued that there wagenarchy of rights and that “[a]ll rights shoudd
promoted and protected at the same time.” DdL. A/2929, at 7, 1 8.

2 Glendonsupranote 58, al167(citing ELEANOR ROOSEVELT, THE AUTOBIOGRAPHY OFELEANOR ROOSEVELT
318 (1961)).

™n 1951, the General Assembly decided that Covsretiould be prepared for each category of rigRessolution
543,supranote 99. Supporters of two separate instrumegisearthat the implementation of civil and political
rights would require an international quasi-juditiady, while the implementation of economic, sbeiad cultural
rights would be monitored best by a system of pkcistate reportingSeeDIETER BEITER, supranote 29, at 52.
"?Eide,supranote 67, at 10.

3 UDHR, supranote 53; International Covenant on Civil and PeiditiRights, Dec. 16, 1966, S. Exec. Doc. E, 95-2
(1978), 999 U.N.T.S. 171 [hereinafter ICCPR]; ICES§Gupranote 14.SeeHurst HannumThe Status of the
Universal Declaration of Human Rights in Nationaidalnternational Law25 GA. J.INT'L & Comp. L. 287,290
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respect to the right to education provisions of the ICESCR, UNESCO played aalindgim
the drafting of Articles 13 and 14 and continues to play a central part in the mongodng
implementation of right-to-education guarantees under the Covénanday, for instance,
UNESCO receives copies of reports from states pattedoth the ICESCR and UNESCO as
per Article 16(2)(b) of the ICESCR in order to provide technical assestanstates where
appropriaté® Also, under Article 18 of the ICESCR, UNESCO reports on progress toward
realizing Covenant rights, including the right to educafioMoreover, the Covenant permits
UNESCO to cooperate with the CESCR in furtherance of ESCRs. In this regdt&CQIN
sends representatives to Committee sessions, participates in makingheswations to states
parties in the Committee’s Concluding Observatidramd sets international educational

standards, giving content to Article 13 of the ICESERs a result of UNESCO'’s active role in

(1995-1996).The General Assembly decided in 1951 that two Camtnwould be prepared, one for each category
of rights. Resolution 543upranote 99.

"4 SeeDieter Beiter supranote 29 at 229; Philip AlstoiThe United Nations’ Specialized Agencies and
Implementation of the International Covenant ontiiraic, Social and Cultural Right$8 GLUM. J. TRANS. L. 82
(1979).

'S State reporting serves as a review function of3ESCR to evaluate whether States parties arempli@nce
with their obligations under the ICESCBeeDIETER BEITER, supranote 29, at 350. The Committee has stated
that: the reporting function ensures a comprehensview of national legislation, policies and piees; regularly
monitors the on-the-ground situation with respeatach right; engages states in a dialogue towairdetilization
of rights; and encourages civil society participatio ensure progres§eeCESCR,General Comment No. 1:
Reporting by States partie3rd Sess., U.N. Doc. E/1989/22 (1989). For niofi@mation on State reportingee
Philip Alston, The Purposes of Reporting MANUAL ON HUMAN RIGHTS REPORTING14-16(1991).

"° DIETER BEITER, supranote 29, at 230; ICESCRupranote 14.

" DIETER BEITER, supranote 29, at 230; ICESCRuypranote 14.

8 Although not legally binding, Concluding Obseremis are the stated interpretation of the experts sefnve on
the treaty monitoring bodySeeU.N. Doc. E/1998.14, para. 367. The Committeedtaied that General Comments
serve “to make the experience gained so far throlglexamination of States’ reports availableto.assist and
promote their further implementation of the Covanan .” U.N. Doc. E/2004/22. para. 52.

9 DIETER BEITER, supranote 29, at 232—33; Philip Alstofihe United Nations’ Specialized Agencies and
Implementation of the International Covenant onimaic, Social and Cultural Rightd8 GLuM. J. TRANS. L.
114(1979).
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shaping and codifying the right to education under the ICESCR and other instrffhleatsght

to education remains one of most well-defined and protected of all ESCRs-sta [geory*”

Il. Measuring Compliance with the Right to Education under the ICESCR

In this Section, we propose a framework for using indicators to ascertainorislat
economic, social and cultural rights and apply this framework to a specific righder this
methodology, we first analyze the language of the right as set forth mre#te ih question,
which in this case is the right to education as enumerated in the ICESCR. Secelathonrete
on the concepts and define the scope of the various obligations of the right. Thirdposepr
appropriate indicators to measure State compliance with the right. Fimalbjiscuss the
importance of setting benchmarks and clearly identifying what constawlation of the right

to education in the ICESCR.

A. Right to Education Language in the ICESCR

To measure a State’s compliance with treaty obligations, we mustiestity analyze
the treaty language as it pertains to the rights and duties in question. rilalmbt-asel stress
that in giving meaning to the concept sought to be measured, the concept itself grosnded
in relevant human rights treati&s In addition to focusing on the specific treaty language, it is
also important to analyze how that language has been interpreted by relghantaive

bodies®® To interpret the meaning of the right to education in the ICESCR, for example. we

8 See, e.gUNESCO Convention Against Discrimination in EduoatiDec. 14, 1960, 429 U.N.T.S. 93;
Convention on Technical and Vocational EducatiddB@),available athttp://portal.unesco.org/en/ev.php-
URL_ID=13059&URL_DO=DO_PRINTPAGE&URL_SECTION=201rht

81 SeeDIETER BEITER, supranote 29, at 233 (citing Nartowski, 1974, p. 290).

82 Malhotra and Fasesupranote 19, at 26. The UN 2006 Report also notesiti@tmportant to anchor indicators
in a conceptual framework. UN 2006 Repstpranote 19, at para 4.

8 This is similar to the first step suggested by @ddndman who suggests that the background cotzeipe
measured should be defined at the outse¢ generallfobD LANDMAN, STUDYING HUMAN RIGHTS (2006).
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look to relevant language of the ICESCR and General Comments of the Committee on
Economic, Social and Cultural Rights (CESCR or Committee). The CESCR iisdheliody
responsible for monitoring and evaluating States parties’ compliancewit€ ESCR,
including the right to educatidt.

General Comments are relevant to our analysis because they carry colesiderght
and serve an important function: to define and clarify ICESCR provisions or othedrepics
in order “to assist and promote . . . further implementation of the Covenant . . . and to stimulate
the activities of the States parties, international organizations and thaligeecagencies
concerned in achieving progressively and effectively the full reaizati the rights recognized
in the Covenant® Although not legally binding, General Comments serve an important
jurisprudential function in relation to the meaning of rights and duties under the RCHSy
provide guidance and explicit language toward effective implementation and aoeceph#h
treaty norms. Following General Comments is akin to the common law practaiowirig
judicial precedent to define and apply the legal standards governing issuesaldorestic
court. Therefore, when assessing the State obligations of a particulgreitate the ICESCR,
it is important to consult the General Comments that elaborate on the partghtlan guestion.
Below we discuss provisions of the ICESCR that are relevant to the right toiedwasat
interpreted by the CESCR in its General Comments.

I.  Progressive Realization & Maximum Available Resources

8 Office of the United Nations High Commissioner uman Rights, Committee on Economic, Social and
Cultural RightsMonitoring the economic, social and cultural rightwailable at
http://www2.ohchr.org/english/bodies/cescr/indemitbeePeter Malanczuk, Akehurst’s Modern Introduction to
International Law 365—66 (1997) (citing Vienna Cention on the Law of Treaties, art. 31, May 23,9,96155
U.N.T.S. 331 (entered into force Jan. 27, 1980)).

8 U.N.Doc. E/2004/22, para. 52qoted inDIETER BEITER, supranote 29, at 364—65).

18



DRAFT**Do not cite or circulate**
forthcoming Human Rights Quarterly

Unless specified otherwise, the rights in the ICESCR are subject to ttepton
progressive realization enumerated in Article 3f1Progressive realization means that States
parties are not obligated to realize these rights immediately; rathts $tay fulfill these rights
over time. Additionally, realization of ICESCR rights is subject to Stadéeties’ maximum
available resource¥’ Here, the Committee allots States “wide discretion to determine which
resources to apply and what to regard as maxinfinMbreover, the CESCR has declared that
the concept of progressive realization “imposes an obligation to move as exstygand
effectively as possible towards the goal” of the full realization of the igiestiort>

Even though the rights in the ICESCR can be realized progressively over ttes, St
parties are obligated to immediately “take steps” toward the full etmlizof those right&
According to the Committee’s General Comment No. 3, “while the full realizaf the relevant
rights may be achieved progressively, steps towards that goal must be tditeraweasonably
short time after the Covenant’s entry into force for the States concémé&drthermore, “such
steps should be deliberate, concrete and targeted as clearly as possiblerteegtirdsthe
obligations recognized in the Covenaftt.”

Also under Atrticle 2(1), States parties must use all appropriate meamther the rights

under the ICECSR. The CESCR requires States parties to decide what mlaesapgpropriate

% Article 2(1) declares:
Each State Party to the present Covenant undertakeéake steps, individually and through
international assistance and co-operation, espg@abnomic and technical, to the maximum of
its available resources, with a view to achievimggpessively the full realization of the rights
recognized in the present Covenant by all apprtgmngeans, including particularly the adoption
of legislative measures.

ICESCR, supra note 14, at art. 2(1).

87 |CESCR,supranote 14; General Comment&jpranote 13,. Resources can mean money, naturalresgu

human resources, technology and informati8eeDIETER BEITER, supranote 29, at 382.

8 General Comment 3upranote 13.

8 SeeGeneral Comment 3upranote 13, at 1 9.

9 seeid. For further discussion on the concept of progvessealizationseeSteiner & Alstonsupranote 7, at

246-49. SeeDIETER BEITER, supranote 29, at 376-77.

1 General Comment 3upranote 13, at { 2.

*1d. at 1 2.
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and to include their reasons in periodic reports to the Comniittedtimately, the CESCR
retains the discretion to decide whether or not the State has taken all appropeaure!

The Committee does not fully clarify what these appropriate means towarealigbtion

should be, but it does articulate that government action should include legislative aiadl judic
measures, especially where existing legislation violates the Cov@nBrtause some articles of
the Covenant specify steps to take and others do not, the measures that a Statedsodgke
should not be limited to those enumerated in the tr&aty.

ii. Immediately Realized Obligations: Nondiscrimination & Equal Treatment

Articles 2(2) and 3 obligate States parties to ensure all rights undeBBER;
including the right to education, equally and without discriminatfoArticle 3 specifically
mandates that States “ensure the equal right of men and women to the enjoyment of al
economic, social and cultural rights set forth in the present Coveliarfttie obligation of non-
discrimination is of immediate effett. Specifically, the CESCR states that Article 2(2) is
“subject to neither progressive realization nor the availability of resout@gglies fully and

immediately to all aspects of education and encompasses all internatpyoalilyited grounds

%d. at T 4.
%d. at 7 4.

% Audrey R. Chapmdarror! Bookmark not defined.Error! Bookmark not defined. , Development
of Indicators for Economic, Social and Cultural Rig: The Rights to Education, Participation in Quél Life and
Access to the Benefits of ScierinedHUMAN RIGHTS IN EDUCATION, SCIENCE AND CULTURE: LEGAL DEVELOPMENTS
AND CHALLENGES 146 (Yvonne Donders & Vladimir Volodin eds., 2000ther steps also identified include
administrative, financial, educational and sociebsures.d.

% DIETER BEITER, supranote 29, at 378.

" |CESCR,supranote 14, at art. 2(2). Specifically, Article 2@clares that: “[t]he States Parties to the present
Covenant undertake to guarantee that the rightscgamed in the present Covenant will be exercisidout
discrimination of any kind as to race, colour, darguage, religion, political or other opiniontinaal or social
origin, property, birth or other status.”

B1d. at art. 3.

% General Comment 3upranote 13, at para. 1; General Commentsl@yranote 16, at paras. 31-37.
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of discrimination.?® Thus, States parties must immediately guarantee nondiscrimination and
equal treatment in education, particularly with regard to gender and other endngevatsds in

order to fulfill its obligations under the ICESCR.

lii. Scope of the Right to Education

a. Primary Education

Articles 13 and 14 articulate the ICESCR’s specific guarante&e oight to
educationt®® These articles impose differing obligations for each level—primary, segoanid
tertiary—of education. Article 13 recognizes that “primary educatiol lsd@ompulsory and
available free to all**?> States parties that have not secured compulsory, free primary education
at the time of treaty ratification must develop a plan within two years andimuisment it
within a reasonable number of years after ratificatfdriThe plain language of the ICESCR
suggests that State parties must either provide free and compulsory primatioadacal or
implement a plan for the provision of free and compulsory education. Unlike with réspect
obligations that may be progressively realized where no time period is speititd CESCR
specifically provides time periods for the realization of free and compgutsionary education:

States parties must adopt a plan witfwo yearsand this plan must call for the implementation

19 General Comment 13upranote 185, at para. 31 (citing ICESCRupranote 14, at art. 2(2) (“The States
Parties to the present Covenant undertake to gugraimat the rights enunciated in the present Cavenill be
exercised without discrimination of any kind asdoe, colour, sex, language, religion, politicabthrer opinion,
national or social origin, property, birth or otrstatus.”).

191 |CESCR supranote 14, at arts. 13 & 14.

19214, at art. 13(2)(a)see alsdJ.N. Econ. & Soc. Council, General Comment NoTl8e Relationship between
Economic Sanctions and Economic, Social and CulfRights U.N.Doc. E/C.12/1997/98, 17th Sess. (Dec. 12,
1997) (stating that governments must respect te to education and all economic, social and caltights when
imposing economic sanctions and that primary edoeahould not be considered a humanitarian exempti
because of the negative consequences for vulnegatlgps) [hereinafter General Comment 8].

193 |CESCR supranote 14, at art. 14;IBTER BEITER, supranote 29, at 390.
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of free and compulsory primary education withireasonable number of yeaf¥ The

Committee appears to agree that the requirement that States provide conmgndsioeg

education subject to a stronger requirement than progressive realization. Thett€emates

that, when read together, Article 13(2) and Article 14 require States partmsotitize the
introduction of compulsory, free primary educatidf."The Committee further points out that

the requirement that primary education be free of charge is “unequivocal’l@nddht is
expressly formulated so as to ensure the availability of primary educatlorutwcharge to the
child, parents or guardian&® Thus, the requirement to provide free and compulsory education
is not subject to the progressive realization but rather immediate action mais¢bevith

regard to it.

b. Secondary & Tertiary Education

Secondary education must be made generally available and accessibi¥ el

tertiary education must be made “equally accessible to all [] on the basipasfity.**® In

addition, States parties must progressively achieve free secondary amy &efticatiort”®

194 committee on Economic, Social and Cultural RigBsneral Comment No. 11: Plans of Action for Primary
Education (art. 14 ICESCR20th Sess., 1 7, U.N. Doc. E/2000/22 (2000) [lhefeer General Comment 11] (“The
plan of action must be aimed at securing the pssive implementation of the right to compulsorymary
education, free of charge, under article 14. Uniileeprovision in article 2.1, however, articlesigkcifies that the
target date must be "within a reasonable numbgeals" and moreover, that the time-frame must ibefin the
plan”. In other words, the plan must specificalty sut a series of targeted implementation datesdoh stage of
the progressive implementation of the plan. Thidauacores both the importance and the relativexitfility of the
obligation in question.”).

195 General Comment 13upranote 16, at para. 51. Furthermore, the formeci@pRapporteur on the Right to
Education Katarina Tomasevski has explained thateStare “obliged to ensure with immediate effeat primary
education is compulsory and free of chare to everyor to formulate a plan and seek internatiossiséance to
fulfill this obligation as speedily as possibleTomasevski 2004 Repogypranote 37, at para. 23.

1% General Comment 3upranote 13, at para. 7.

97 The Covenant also recognizes technical and vawtieducation as secondary education. ICESDRranote
14, at art. 13(2)(b).

1814, at art. 13(2)(c).

19914, at art. 13(2)(b) (“Secondary education in itselént forms, including technical and vocationabsetary
education, shall be made generally available andssible to all by every appropriate means, anmhiticular by
the progressive introduction of free education”).
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With regard to secondary, tertiary and fundamental educHfi@tates must immediately take
steps toward full realization under Article 13(2)(b)-{t}).These steps must include adopting
and implementing a national education strategy, which should provide mechanisms, such as
indicators and benchmarks, to measure progress toward the full realization ghthe ri
education*? The Committee also affirms obligations under Article 13(2)(e), noting thasS

must provide educational fellowships to assist disadvantaged drdups.

¢. Minimum Core Obligations

To advance the nature of all human rights as fundamental and interdependent, and to
reconcile the differences among States parties’ political, economic aatissetems;™* Philip
Alston proposed the concept of a “core content” of rightsHe argued that elevating “claims”
to rights status is meaningless “if its normative content could be so inde&ras to allow for
the possibility that the rightholders possess no particular entitlement to arytfiigach of the
ICESCR rights, he concluded, must “give rise to a minimum entitlement, in teecabsf which
a state party is to be considered to be in violation sfd} pbligations.**” Thus, the core

content concept responds to define and elaborate upon the normative content of ICESCR right

119 General Comment 13upranote16, at para. 21-22 (“Fundamental education inclideslements of
availability, accessibility, acceptability and atkgility which are common to education in all itsrhs and at all
levels. . . . [Flundamental education correspdadsasic education as set out in the World Dedlamain
Education For All. By virtue of [ICESCR] articled(2)(d), individuals ‘who have not received or cdeted the
whole period of their primary education’ have ahtitp fundamental education, or basic educatiomedised in the
World Declaration on Education For All.")

111d. at para. 52.

112 |d

Id. at para.53.

14 Kitty Arambulo,supranote 66, at 119.

115 philip Alston,Out of the Abyss: The Challenges Confronting the NeN. Committee on Economic, Social and
Cultural Rights 9 HuM. RTs. Q. 332,353(1996).

1819, at352-53.

1171d. at353. Alston quotes Tom Campbell as outlining the taséiefine the core concept of rights: “the
implementation of human rights, which requiresgtimulation of governments to legislate and cotatdevelop
appropriate methods of interpretation, is crucidiypendent on the task of spelling out the fordeushan rights in
terms of specific freedoms and, where relevangrbldocated duties, correlative to the rights uestion.

23



DRAFT**Do not cite or circulate**
forthcoming Human Rights Quarterly

To implement this concept, Alston called upon the newly-established CESCR teeprepar
outlines enumerating the core content of each right under the ICE€GRsponding in order
to address the difficulty in enforcing ESCRs due to the lack of conceptuay} eladitspecific
implementation guidelines for States parties, the Committee adopted the adfrfo@pimum
core obligations” in its General Comment Nd*3.The term “minimum core obligations”
means that each State party must “ensure the satisfaction of, at the erpildasum essential
levels of each of the rights . . . [including] the most basic forms of educatiort?’. THe
Committee also outlines the minimum core obligations of several other inglesubsequent
general comments?!

This concept of minimum core obligations has been subject to considerable confusion.
For instance, the Committee is not clear as to whether the minimum coresitsérmined by
each State’s available resources or whether the concept is absolute arfdregjustates?? If
the minimum core is relative, then it would be a changing, evolving concept based on the

resources of each State. In contrast, an absolute minimum core of obligatiotisnganl that

Procedures and formulae are in themselves inadeduprathis objective and require supplementatioraliying
sense of the purposes of the rights in questiottadature of the harms which it is sought to eiate.” Tom
CampbellIntroduction: Realizing Human Righist HUMAN RIGHTS: FROM RHETORIC TOREALITY 1,7 (Tom
Campbell et al. eds., 1986).

18|d. at354-55(1996). In addition to Alston’s core content concept, Frieah Hoof has argued that it is reasonable
to find at least some elements of rights enumeriatélte ICESCR as justiciabléseeFried van HoofExplanatory
Note on the Utrecht Draft Optional Proto¢cat THE RIGHT TO COMPLAIN ABOUT ECONOMIC, SOCIAL, AND
CULTURAL RIGHTS 147, 153 (1995).

9General Comment 3upranote 13,; General Comment Klipranotel6, at para. 57.

120 General Comment 3upranote 13,; General Comment E8ipranote 16, at para. 57.

1215ee, e.g CESCR,General Comment 14: The Right to Heg®000),available at
http://www.unhchr.ch/tbs/doc.nsf/(symbol)/E.C.12001.En?OpenDocument.

122 5eeKarin Lehmann|n Defense of the Constitutional Court: LitigatiBgcio-Economic Rights and the Myth of
the Minimum CorgAm. U. INT'L L. Rev. 163,183(2006—2007).General Comment 3 and 13 suggest that the
minimum core is absolute. However, General ComrBeuplicitly looks toward resource constraintekeuse a
failure to meet minimum core obligations. Gen&amment 13, however, does suggest that failingaetrine
minimum core obligations under the right to edwrais a violation of article 13 of the Covenanter@ral
Comment 13supranote 16, at para. 57. Another related issue cear®aund the idea that minimum core
obligations are a way to prioritize urgent intesesthe confusion lies in determining on what b#sése interests
are to be rankedSee idat 185-86.

24



DRAFT**Do not cite or circulate**
forthcoming Human Rights Quarterly

each right contains a set of entitlements that a State must provide inngspéis available
resources??

Some critics find that such a “minimalist” strategy thwarts the broéateg-term goals
of realizing ESCRs by creating a ceiling on rights and corresponding tadntigeor at least
attempts to create definiteness where there is tfén®thers argue that attention is diverted
away from middle- or high-income country violations of ESCRs toward examining orly low
income, developing States’ violations of ESCRsStill others assert that certain claimants
become more deserving of attention as victims of ESCR violations or even aled retructural
issues, such as macroeconomic policies or defense spending, are f§hored.

Recognizing these criticisms and possible limitations of the minimum cagatirhs
concept, we believe that it is useful to use the use minimum core obligatidvesrmfit to
education because it has been adopted by the CESCR. The Committee will als@abreethe s
body that is receiving complaints under the Optional Protocol and will presumaliheuse
“minimum core” obligations to assess violations of the ICESCR.

The Committee has articulated five minimum core obligations with resp#w right to
education:

1. to ensure the right of access to public educational institutions and programmes

on a non-discriminatory basis;

2. to ensure education conforms to the objectives set out in article 13(1) [of the

Covenant];
3. to provide free and compulsory primary education;

123 el ehmannsupranote122,at185.

124 seeKatharine G. YoungThe Minimum Core of Economic, Social and Culturigitf®s: A Concept in Search of
Content 33 YALE J.INT'L L. 113,114(2008)(citing Brigit ToebesThe Right to Healthin ECONOMIC, SOCIAL AND
CULTURAL RIGHTS: A TEXTBOOK 169,176(Asbjgrn Eide, Catarina Krause & Allan Rosas e2801)(“States could
be encouraged to put the elements not containgldebgore into the “indefinite.”)).

125 MATTHEW CRAVEN, THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS: A
PERSPECTIVE ON ITDEVELOPMENT143-44,152(1995).

126 SeeYoung,supranote 124, at14;Lehmannsupranote 122.
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4. to adopt and implement a national education strategy which includes provision

for secondary, higher and fundamental education; and

5. to ensure free choice of education without interference from the State or third

parties, subject to conformity with “minimum educational standards” (art. 13(3)

and (4))**’

B. Conceptual Framework for the Right to Education

Simply enumerating a right as we have dsuaeraoften does little to identify
indicators'®® Indeed, before developing appropriate indicators, it is important to also identify
“the major attributes of a right?® Clearly understanding the concepts and scope of the
obligations measured is an essential step to properly measuring Stytpagpliance with its
international legal dutie§® As one author points out, the initial stages of the indicator
development process for measuring State treaty compliance is tg tHardontent of the
particular human right in questidrt

Many existing proposals to measure the right to education, however, faiirte thef
concept of the right to education that they purport to meastreor instance, Isabel Kempf's

framework involves the creation of an information pyramitdUnder Tier 1 of her pyramid, she

proposes key measures such as literacy and primary school enrolmentfe¥és.2 contains

127 General Comment 13upranote 16, at para. 57, U.Roc. E/C.12/1999/10. Scholars assert that additional
elements should be included in the minimum corégalibns with respect to the right to educatiorccérding to
Fons Coomans, for example, the minimum core ohtigaghould also include: (1) the provision of spéécilities
for persons with educational deficits such as girlsiral areas or working children; (2) the quabf education; and
(3) the right to receive an education in one’'sveatanguage. Coomarsjpranote 29, at 230 (although he admits
that it may be more difficult to justify includirthe last addition in core content of the right dueation).

12819, at para. 14.

129 |d

130 De Becosupranote 19, at 27. Landman also suggests specifimgancept that is to be measur&ge
LANDMAN, supanote 117.

131 De Becosupranote 19, at 27.

132 |ndeed, in their extensive survey of proposalaifing indicators to measure human rights, Malham Fasel
conclude that there is a near absence of conceipama¢works to develop such human rights indicatioas could

be sensitively and effectively used in guiding amzhitoring public policy in the protection and protion of

human rights.Malhotra and Fasesupranote 19, at 24.

133 |sabell KempfHow to Measure the Right to Education: Indicatorslaheir Potential Use by the Committee on
Economic, Social and Cultural Righfgara. 6, U.NDoc. E/C.12/1998/22 (Nov. 30, 1998).

1341d. at para 20.
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expanded indicators such as government expenditure on education, transportation, and lunch
programs-=>® In Tier 3, she evaluates the social, political and environmental context, taking int
account a study of the cultural context, the language difficulties in fodfitights, a description
of functional literacy, and the normal duration of primary schokempf's framework,
however, does not articulate a concept of the right to education that is tied/doe¢o#d
ICESCR or other legal instrument protecting the right.

The Office of the United Nations High Commissioner for Human Rights (OHCIHR
also recently proposed comprehensive guidelines for the use of indicators toenmegsan
rights obligations?’ Although the OHCHR'’s Report is a positive step toward operationalizing
ESCRs and evaluating State compliance with these rights, it falls shoovafipg a concrete
tool to monitor and evaluate States parties’ adherence to a particular fraatiReport rightly
recognizes that “there may be a need for further refinement or re-audiine identified
attributes of human rights to better reflect the treaty-specific contEfnn the case of the
right to education, for example, the OHCHR enumerates “characteristitt® right that are

derived from multiple sources, primarily from the Universal Declaration ofatuRights, and

135 Id

13614, (“Coverageis the category most explicitly stated in the Q. Indicators for coverage should measure
whether all groups in society really have accestfferent levels of education. . . . In ordemteasure coverage, . .
. it is necessary to look at the outcome, i.e. meawhether different groups of society actually iar primary,
secondary and higher education and where theyitasged within the system.

The second category, quality of educatisnimportant, given that in order for personpéaticipate
effectively in society, minimum standards of edigramust be offered and verified. . . . Here imdics will be
used to provide information on the quality of ediarg its relevance for the labour market and ayirality of
standards between schools.

The third category, exclusion/inequaligxplicitly measures whether a State party recamthe right of
every person to education or whether certain graup®xcluded from specific levels of educationtgsi@ot only
will the opportunity to access education in itfetiént forms be measured, but also other factoich[as lJlanguage
barriers, family background and hidden curriculastiiute examples of important barriers.”).

13 OHCHR,Report on Indicators for Promoting and Monitorirtgetimplementation of Human Right&N. Doc.
HRI/MC/2008/3 (June 6, 2008) [hereinafter 2008 Repa Indicators].
%¥1d. at 7 7.
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proposes indicators for these attributes as enumerated in the tfDHRur attributes of the
right to education are identified: 1) universal primary education; 2) acceygdibiiecondary
and higher education; 3) curricula and educational resources; and 4) educatiortahdyord
freedom. Because these characteristics—and resulting proposed igdieafttie right to
education are not tied to any particular treaty, however, they would not be the fiexisteebr
accurate indications of compliance or noncompliance with specific treaty norms

The characteristics identified by the OHCHR Report are narroweopedban the
attributes contemplated by the CESCR in interpreting the right to educationqmew$the
ICESCR. The CESCR, in contrast, has defined the scope and attributes of tleeedyidation
broadly under the ICESCR through the “4-A Right to Education Framework”—avayabil
accessibility, acceptability and adaptabifit. This framework more comprehensively captures
the many facets of the right to education. Consequently, we propose using the 4efvéitam
in elaborating on the right to education as set forth in the ICESCR. Although tE&EROES
adopted the 4-A Framework, it has not explained how it is linked directly to the tenglhithe
ICESCR. In the analysis that follows, we attempt to clearly tie iralic&b the ICESCR treaty
languagée™*

i. Availability

Availability describes the government’s obligation to ensure that there areiedatat

institutions and programs in sufficient quantity, with the necessary faiitiginction

914, at 28.

140 General Comment 13upranote 16, at paras. 6—7; Commission Hum. Rise Right to Education, Preliminary
Report of the Special Rapporteur Submitted in Adance with Commission on Human Rights resolutiddB8i33
Katarina Tomasevski, U.N.@r. E/CN.4/1999/49 1 51-56 (1999) [hereinafter Taraaki 1999 Report].

1“1 The scope of other ESCRs have been outlined b@timemittee as well. For instance, the CESCR usémitar
“AAAQ Framework’—availability, accessibility, accegbility and quality—to analyze the scope, or “edisd
elements” of the right to healtfseeU.N. Comm. Econ. Soc. & Cultural Rt&general Comment No. 14: The Right
to the Highest Attainable Standard of Health (deti¢2 of the International Covenant on Economigi&and
Cultural Rights) 22nd Sess., U.N. Doc. E/C.12/2002800).Thus, in applying this methodology to the right to
health, the framework of analysis would be the AABR@mework.
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appropriately in the context in which they opera&tg ( adequate structures, sanitation facilities
for both sexes, safe drinking water, trained teachers receiving donmestrapetitive salaries,
teaching materials, and so on; and even facilities such as libraries, corapilitees and
information technologyj** In making education available, the government must permit the
establishment of schools and provide the resources necessary to develop the physical
institutions**® This obligation includes the duty of the government to provide a sufficient
number of schools so as to avoid excessive class sizes and resulting decreasgmlitytiod
education provision®

The concept of availability is explicitly protected by the ICESCR, tat different
extent depending on the level of education. Specifically, primary education shalldialsle
free to all” and secondary education “shall be made generally avaitdbl€Hhis suggests that
while States must make primary education available to all who are efigitgemary
education, the same is not required for secondary education. Higher education madébe
“equally accessible to all, on the basis of capacity, by every appromeates.*® This
indicates that higher education need only be made available to those who qualifyeby som
uniform standard—presumably set by the State or institution—that measge¢her individuals
are adequately prepared to study at the tertiary level. At all ledeisaton must be available

to minorities on a basis of equality with other studéfits.

142 Tomasevski 1999 Reposypranote 140.

“3geeid.

144 Id.

145 |CESCR supranote 14, at arts. 13(2)(a) & (b).

14614, at arts. 13(c).

147 SeeGay McDougall Report of the Independent Expert on Minority Iss&ecommendations of the Forum on
Minority Issues (15 and 16 December 2Q08)N. Doc. A/HRC/10/11/Add.1 (Mar. 5, 2009), araa28.
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Additionally, under Art. 13(2)(e), States must develop a system of schools aekiff&
This means: 1) that State parties must set up an educational infrastto&nseire that schools
are provided at each education level; 2) that this infrastructure is in goal 8@ plaat teaching
materials and equipment are of good quality; and 4) that sufficient teackergailablé?® The
CESCR has also noted that “functioning educational institutions and programmes bave t
available in sufficient quantity within the jurisdiction of the State pafty.The CESCR further
states that there must be a sufficient quantity of “trained teacheramgadomestic competitive
salaries.**! Finally, the Committee has noted that States must 1) respect availaibility
education by not closing private schools and 2) fulfill availability of educaticactyely
developing school systems—that is, by building schools, developing programs andgteachin
materials, and adequately training and compensating edut&tors.

ii. Accessibility

Accessibility refers to the need for education to be accessible and open tmevety
The CESCR considers accessibility to have three components. First, education must be
accessible to all without discriminatidr. Articles 2(2) and 3 of the ICESCR explicitly

recognize the importance of accessible education without discrimifatidine Committee

14814, at art. 13(2)(e).

149 DIETER BEITER, supranote 29, at 531.

1%0 General Comment 13upranote6, at para. 6.

1511d. at para. 6(a).

1521d. at para. 50.

153 Tomasevski 1999 Repostipranote 140, at para. 57.

154 General Comment 13upranote 16, at para. 6. (“[E]ducation must be accéssiball, especially the most
vulnerable groups, in law and in fact, without disgnation on any prohibited grounds.” GC 13, péran other
words state parties must take measures only agaatit discrimination but active discriminatiol®74

155 Art. 2(2) states that “The States Parties to tiesgnt Covenant undertake to guarantee that thts ggunciated
in the present Covenant will be exercised withastrimination of any kind as to race, colour, darguage,
religion, political or other opinion, national av@al origin, property, birth or other status.” tAB specifies that
“The States Parties to the present Covenant urdettaensure the equal right of men and womendettjoyment
of all economic, social and cultural rights setlidn the present CovenantSee alsdCCPR,supranote 73, at art.
2(1); ICERD,supranote 42, at arts. 1 & 5;CRG@upranote 42, at arts. 2 & 28; CEDAWupranote 30, at arts. 1 &
10.
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specifically obligates States to protect accessibility of educayi@m$uring that third parties
allow girls to attend schodt® This means, for example, that States parties must create
incentives to increase girls’ school attendance through measures suchdagtto af policies
that work around housework schedules, the creation of financial incentives for parehis and t
raising of the child marriage ag¥. Additionally, Article 13(e) requires that States parties
establish an adequate fellowship systéfnThe CESCR further points out that the requirement
to establish fellowships “should be read with the Covenant’s non-discrimination andyequali
provisions; the fellowship system should enhance equality of educational awdesiéviduals
from disadvantaged groupsE}® including women and girls.

Second, education must be physically accessible t8°allhis means that schools should
be located in a manner that enables all individuals to participate, including thogedirural
areas and vulnerable populations, such as racial and ethnic mintitiesis may mean
building schools in indigenous regions, providing a means of transportation for ceotgds gr
using technology as an alternative means of instructi@ndnline instruction). In the context of
emergencies, armed conflicts and natural disasters, the State must jayasigetion to
education because often the children of minorities or vulnerable populations aialgspec

excluded and cannot access essential sertfitlsird, and finally, education must be

16 General Comment 13upranote 16, at para. 50.

57 DIETER BEITER, supranote 29, at 488—89.

138 |CESCR,supranote 14, at art. 13(e) (“The development of aesysof schools at all levels shall be actively
pursued, an adequate fellowship system shall lablsited, and the material conditions of teachtaff shall be
continuously improved.”)

159 General Comment 13upranote 16, at para. 26.

1%01d. (“[E]ducation has to be affordable to all. Thisndinsion of accessibility is subject to the diffei@nvording
of article 13 (2) in relation to primary, secondand higher education: whereas primary educatiafi bk available
‘free to all,’ States parties are required to pesgively introduce free secondary and higher educat

181 Tomasevski 1999 Repostuipranote 140, at para. 57 (“[E]nsuring access to ahdlaublic schools . . . most
imfortantly [means acting] in accordance with tRisting prohibition of discrimination.”).

16 SeeGay McDougallReport of the Independent Expert on Minority IssiRecommendations of the Forum on
Minority Issues (15 and 16 December 2Q08)N. Doc. A/HRC/10/11/Add.1 (Mar. 5, 2009), araa32.
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economically accessible to & While all education should be economically accessible to all,
the requirement that education be free is subject to the differential wordantictd 13(2) in
relation to primary, secondary, and higher educadfiWith respect to primary education
obligations, if States parties have not already made education free tdaltiaid the treaty
enters into force, then they must adopt a plan within two years of ratificatiotraduce free
primary education within a reasonable period of tiffieWhereas the ICESCR is clear that
primary education must be made free to all, secondary education must be masiblacoely

“by every appropriate mean>® States parties may decide what the appropriate means are to
make secondary education accessible; however, the Committee finds thastliapropriate
means is by making education progressively fféeSimilarly, the Committee has noted that
higher education should also be made progressivelyftee.

Additionally, the CESCR believes that “indirect costs, such as compulsory tevies
parents . . . or the obligation to wear a relatively expensive school uniform” are not
permissible®® However, the Committee has noted that other indirect costs may be permissible
subject to examination on a case-by-case B45i$o date, the CESCR has yet to specify exactly
which indirect costs may be permissible.

iii. Acceptability

163 General Comment 13upranote 16, at para. 6 (“[E]ducational institutiom&lgprogrammes have to be accessible
to everyone, without discrimination, within theigdiction of the State party.”).
164|CESCR supranote 14, at art. 13 (“Primary education shall bepulsory and available free to all . . .
Secondary education in its different forms, inchgdtechnical and vocational secondary educaticad| bb made
generally available and accessible to all by eagpropriate means, and in particular by the praiyves
introduction of free education . . . Higher eduzatshall be made equally accessible to all, orb#sés of capacity,
by every appropriate means, and in particular yptitogressive introduction of free education.”)..
19514, at art. 14.
%614, at art. 13(2)(b).
167 General Comment 13upranote 16, at paras. 13-14.
188 General Comment 13upranote 16, at paras. 13—14, 20.
189 Committee on Economic, Social and Cultural RigBsneral Comment No. 11: Plans of Action for Primary
1E79ucation (art. 14 ICESCRW.N. Doc. E/2000/22 § 7 (2000).

Id.
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Acceptability addresses the form and substance of the education with regard to both
quality and appropriatene$d. This is a duty based on principles of basic human dignity, and it
requires that education be of a quality that has meaning to the individual students, to the
community, and to society at lar§f€. Instruction should involve non-discriminatory subject
matter and should incorporate content appropriate to the students’ cultural, ilagdagpcial
backgrounds’® More broadly, acceptability describes the government’s duty to ensure that
schools have certain minimum standards for teachers, students, building faaidi
curricula!™

The acceptability obligation flows directly from the treaty languafeicle 13(2) of the
ICESCR addresses the concept of acceptability by stating that theahwieditions of teaching
staff shall be continuously improvétf. The Committee has also noted that “the form and
substance of education, including curricula and teaching methods, have to be ac@ptable
relevant, culturally appropriate and of good quality) to students and, in apprapsate
parents; this is subject to the educational objectives required by articleah8($ych minimum
educational standards that may be approved by the $t&tadditionally, the Committee
requires States parties to ensure that curricula are directed taniaet13(1) objectives and to

maintain a transparent system to monitor whether State educational objemtineyg with

article 13(1)"" Moreover, the Committee specifically obligates States to fulfill toegtability

"1 Tomasevski 1999 Repostipranote 140 (offering a conceptualframework on theteonof the right to

education in order to measure State party companc
172
Id.

13|d.; General Comment 13upranote 16, at para. 6(cSeeGay McDougallReport of the Independent Expert on

Minority Issues: Recommendations of the Forum omollly Issues (15 and 16 December 2QQ@8N. Doc.
A/HRC/10/11/Add.1 (Mar. 5, 2009), at para. 54.

174 Tomasevski 1999 Repostipranote 140, at para. 62; General CommenisiiBranote 16, at para. 6.
15 |CESCR supranote 14, at art. 13.

176 General Comment 13upranote 16, at para. 6.

71d. at para. 49.
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requirement of educatioff by providing culturally appropriate and good quality education for
179

all.

iv. Adaptability
Finally, adaptability addresses the need for education to be flexible artd add@ond to

the needs of students within their diverse social and cultural seftfhgsachieving adaptability
in education, the government should provide resources that enable schools to develop
individualized education plans that meet the needs of the communities served Inptie sin
addition to customizing the curricula, schools must monitor the performance of botaderte
and the students and make modifications depending on the results. An education syssem that i
not adaptable is likely to have a high drop out rate for stud®nrticle 13(1) of the ICESCR
states that:
... education shall be directed to the full development of the human personality
and the sense of its dignity, . . . strengthen the respect for human rights and
fundamental freedoms . . . [and] enable all persons to participate effectively in a
free society, promote understanding, tolerance and friendship among all nations
and all racial, ethnic or religious group§®
In order for education to achieve these goals, it must be adaptable. Furthé@mrooter to
know whether a State party is respecting, protecting and fulfillingighs we must employ
indicators to measure this component of the State’s right-to-education obligatltm&€EBCR

has further underscored that education must be flexible on order to adapt to the needs of

changing societies and communities and respond to the needs of a diverse studerdrpopulat

17814, at para. 50.

1791d. at para. 50SeeGay McDougallReport of the Independent Expert on Minority Iss&ecommendations of
the Forum on Minority Issues (15 and 16 Decemb@&820J.N. Doc. A/HRC/10/11/Add.1 (Mar. 5, 2009), arpa
54.

180 Tomasevski 1999 Repostyipranote 140, at para. 62; General CommenisiiBranote 16, at para. 6.

181 see, e.g.Right to Education ProjedEducation and the 4 As: Adaptabiligvailable athttp://www.right-to-
education.org/node/230.

182 |CESCR,supranote 14, at art. 13.
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varied cultural setting®® Additionally, the State must allow for free choice of education
without interference from State or third parties, subject to conformity withmmam educational

standardg®

C. Indicators for the Right to Education

Having examined the treaty language and defined the content of the right ati@duc
under the ICESCR, it is now possible to propose appropriate indicators to asceféions of
the right to educatioff> Although there are a few existing proposals for using indicators to
measure the right to education, these proposals have not proven useful for ascertdatiogs

of specific treaty obligation®® We propose and categorize indicators into each of accessibility,

183 General Comment 13upranote 16, at para. 6; see also Office of the Higm@issioner for Human Rights,
Committee on Economic, Social, and Cultural Riglitsperal Comment 5: Persons with disabilities, UDSIC.
E/1995/22 (Dec. 9, 1994) [hereinafter General Contrbg(dealing with the right to education of dikabpersons);
Office of the High Commissioner for Human Right®n@nittee on Economic, Social, and Cultural Rigsperal
Comment 6, The Economic, Cultural, and Social RigiitOlder Person, U.NDoc. E/1996/22 (1996) (dealing with
the right to education of older persons).

184 |CESCR supranote 14, at art. 13; General Commentsifyranote16, at para. 57.

185 De Becosupranote 19, at 28. ANDMAN , supranote 83. IETERBEITER, supranote 29, at 627—28. Danilo
Turk first suggested using human rights indicatorsieasure State compliance with treaty normserl#90s.See
Danilo Turk,The Realization of Economic, Social and Culturah®s. Progress Repori8 July 1991,
E/CN.4/Sub.2/1991/17, at paras 6-48; Danilo Tuitke Realization of Economic, Social and Culturajtis:
Progress Report July 1990, E/CN.4/Sub.2/1990/19, at paras. 3-10

18 see, e.gKatrienBeeckmanMeasuring the Implementation of the Right to EdiacatEducationalversus
Human Rights Indicatord2 NT'L J.CHILDREN' SRTS. 71-84(2004)(offering a general framework of human rights
indicators for monitoring compliance with the righteducation). One important proposal on usimlicators to
measure the right to education was conceived airkshiop organized in 1999 by the World Universign&ce-
International. Workshop participants included memstand staff of the CESCR, along with represergatof some
of the specialized agencies and non-governmengalinizations, along with a few academics knowledigeabout
this subject matter. This workshop focused onstedl indicators of fulfilment.SeeChapman 200%&upranote .
During the workshop, participants proposed sevarglindicators that all treaty bodies and specaliz.N.
agencies should agree to use to monitor the rightitication, including: 1) literacy rates disaggted by gender,
urban/rural breakdown, ethnic group and age, antk2¢nrolment rates disaggregated by gender, litsah
breakdown and ethnic group, with separate datprfarary, secondary, and tertiary levels of educatiélthough
these indicators are important, they are very échiind do not measure the broad concept of thetdgiducation
as described in this subsectisopra Additionally, this particular proposal requirdst the same set of indicators
be utilized in all countries. For the reasons assednfra, however, we believe indicators should be speddlfic
tailored to the particular context and circumstanaithe State party in question. Other propadsaise a specified
set of indicators have not been motivated at ma@zgtneaty compliance. For example, even thoughi&a
Beeckman’s proposal adopts the conceptual “4-A Exaonk” outlined by Tomasevski, Beeckman proposes a
process that allows her to formulate one comparsdsee for education in each country. Beeckmagestg that
availability could be measured by absorption cayaifithe public and private education system amwijpetence

35



DRAFT**Do not cite or circulate**
forthcoming Human Rights Quarterly

availability, acceptability, and adaptability. Even though Tomasevski noted thetamgeof
using indicators and identified the topics for which indicators should be formulateddsia di
propose specific indicators to measure compliance with the 4-A framé¥oRkrthermore, we
believe that for each of accessibility, availability, acceptalalitgt adaptability, indicators
should be categorized into structure, process and outcome. Utilizing the stpuottess-
outcome typology ensures that all aspects of State obligations will lseireda—whether the
laws of the country are in line with treaty obligations, whether the coundrgroaesses in place
to implement the treaty obligations, and the actual status of the rightsdouhey. More
importantly, it allows for a better assessment of violations by isolating#wuifis strengths and
weaknesses of a country’s fulfillments (or lack thereof) of its educatioratibing under each of
the 4 A’s.

Initially, Paul Hunt suggested using structural, process and outcome categories to
measure the right to heaftff The U.N. 2006 Report on Indicators for Monitoring Compliance
with International Human Rights Instruments adopted Hunt's categorizatiamdicators and
applied it for purposes of measuring the fulfillment of all human ritfiit§ollowing its lead, the
Inter-American Commission has adopted Hunt’s terminology for purposes of monE3®Bs
as well**® Most recently, the OHCHR 2008 Report reaffirms the relevance of the “sabetur

process—outcome” indicators framework, which “reflects the need to capture thecdngy’s

and salaries along relevant lines such as pubiafgr, urban/rural. Beeckmasypranote 186, at 71. Accessibility
could be measured by availability of free publiceation and gender parity index with regard to knemt and

drop out. Id. Other than these indicators, however, she doegropose indicators to measure adaptability or
acceptability.Id Thus, Beeckman’s proposal is geared toward allofdngross-country comparisons rather than
toward evaluating the extent to which a partic@tate is complying with or in violation of its ttgaobligations
under the ICESCRId.

187 Chapman 200%upranote 95, at 126, 128 thl. 3.1.

18 The Secretary-Generdlhe Right of everyone to enjoy the highest attdeatandard of physical and mental
health delivered to the General AssemblyN. Doc. A/58/427 (Oct. 10, 2003) [hereinafter Hunt 2008pBrt];

Hunt 2006 Reporsupranote 26.

189 UN 2006 Reportsupranote 19, at para. 13.

19 Malhotra and Fasesupranote 19, at 28 (advancing this typology in theinceptual model).
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commitments, efforts and results, respectively[,]” to select indicatorsafious human rights
measurement?

According to the U.N. 2006 Report, “[s]tructural indicators reflect the
ratification/adoption of legal instruments and existence of basic instiitmechanisms deemed
necessary for facilitating realization of the human right concerttédSimilarly, the Inter-
American Commission’s Guidelines suggest that structural indicators shoulchidetarhether
the “law on the books” complies with the State’s treaty obligations but should alsoreneas
whether the State institutions are structured to incorporate internatioriatéigations**®
However, we believe a clearer delineation between structural and proceasoirsdivould be to
limit structural indicators to monitoring whether the State’s lawsakfilecorporate and
implement its international treaty obligatiofi$On the other hand, process indicators, as
discussed below, would account for whether or not the State has created apprsitiations
and taken additional implementation measures to fulfill its obligations.

Process indicators measure the extent to which the laws and policies otéhar&ta
effectively designed to implement the realization of the right. The U.N. 2006 tRigbiores
process indicators as relating to “State policy instruments to milestwatdsecome outcome
indicators, which in turn can be more directly related to the realization of hughes '*7°

These indicators “measure the quality and extent of State efforts tanemgleights by

1 OHCHR, Report on Indicators for Promoting and Monitorirtietimplementation of Human Righfis8 U.N.
Doc. HRI/MC/2008/3 (June 6, 2008) [hereinafter 200®&¢eon Indicators].

192UN 2006 Reportsupranote 19, at para. 17.

193 |NTER-AMERICAN COMMISSION ONHUMAN RIGHTS, GUIDELINES FORPREPARATION OFPROGRESSNDICATORS IN
THE AREA OFECONOMIC, SOCIAL AND CULTURAL RIGHTS, OEA/Ser/L/V/11.129 (Doc. 5) (Oct. 5, 20073yailable at
https://www.cidh.oas.org/pdf%20files/Guidelines%igaaf. pdf.

19 Similarly, De Beco points out that structural iratiors measuree jurecompliance rather thatte facto
compliance with human rights treaties. De Bexmranote 19, at 42. The UN 2008 Report suggests ltieat t
number of human rights treaties that a State lpedithat incorporates the right in question iswactural
indicator. 2008 Report on Indicatossipranote 191, at para. 18. However, at least for thpgses of evaluating
compliance with one single treaty, such an indicetmot necessary.

195 UN 2006 Reportsupranote 19, at para. 18.
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measuring the scope, coverage, and content of strategies, plans, pragpatitses, or other
specific activities or interventions designed to accomplish the goals ngciessae realization

of [the right].™®® Although the Inter-American Commission Guidelines suggest that whether or
not the State has policies and procedures in place to implement the international esticdom
laws are structural indicators, we believe that those indicators fit meaitéy into the category of
process indicatorS’ Therefore, while structural indicators answer the question of whether or
not laws that comply with international treaty obligations exist “on the books” dbthestic

level, process indicators answer the question of what mechanisms the Spateihgdace to
implement its existing laws toward the realization of the right.

Outcome indicators measure the reality on the ground—that is, to what extStatines
implementing the right in question. De Beco points out that both process and outcome indicators
measurale factotreaty compliancé®® He further points out that, while process indicators focus
on the actual efforts of States, outcome indicators focus on the results offtbrse’®
Moreover, the U.N. 2006 Report notes that outcome indicators are “not only a more direct
measure of the realization of a human right but it also reflects the impoagtieeindicator in
assessing the enjoyment of the righi”In other words, these indicators “measure the actual
impact of government strategies,” whereas process indicators meastoadhty and extent” of

these strategied?

19 GuIDELINES, supranote 193, at para. 31.
197
Id.
1% De Becosupranote 19, at 43.
1914, at 44,
200N 2006 Reportsupranote 19, at para. 19.
20! GUIDELINES, supranote 193, at paras. 31-32.
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Although other accepted typologies, such as the States’ duties to respect goubtec
fulfill human rights?*? are also useful in identifying States parties’ international treaty
obligations, we find the structure-process-outcome framework most usefuhter faiviolations
approach to enforce ESCRs using indicators. The structure-process-outcomedria divides
State duties intobligations of conducandobligations of result®® while the respect, protect,
and fulfill framework identifies positive and negative obligations of Stateslfaghts,
including ESCRs.

For example, to respect the right to education, a negative obligation, is to nefrain f
interfering in parents’ decision-making as to which school they send their drol protect the
right to education, in contrast, requires positive obligations because the ssatecmincluding
taking steps to ensure that girls are not expelled from school by third fetesse they are
pregnant. Similarly, the duty to fulfill the right to education is positive becStestes must act
to take steps, such as to progressively introduce free secondary educategoriging
obligations within the respect, protect, and fulfill framework assessabevigr not the State
has complied with both positive and negative obligations with respect to the right imquesti

In contrast, the structure-process-outcome framework clarifies the aofdsitatte
control over particular treaty obligations. In other words, it separates inditaabmeasure

obligations of conducandobligations of result®*

While presumably the State has the same
level of control over its acts or omissions in its compliance with negative and/@ositi
obligations, it has decidedly higher levels of control over obligations of conduct-tredds/

structure and process indicators—than obligations of result—measured by outcaaiadi

202 pAshjgrn Eide pioneered the use of the respectegrdulfill typology to conceptualize economiccial and
cultural rights. Centre for Human Rights, Righttequate Food as a Human Right, U.N. Doc.

E/CN.4/Sub.2/1987/23, U.N. Sales No. E.89.XIV.28ap
203G eneral Comment 3upranote 13, at para. 1 (citing the work of the Intéiovaal Law Commission).

204 General Comment 3upranote 13, at para. 1 (citing the work of the Int¢iorzal Law Commission).
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Therefore, States have a higher level of control over the obligations thatistiactd process
indicators measure. As a result, violations are much more clearly attréodtedaitly to State
failures when looking at structure and process indicators. On the other haes h&teg a lower
level of control over obligations that outcome indicators measure, which givés pessible
justifications or mitigating factors that may suggest the State iflifgfits obligations to its
maximum available resources. In the end, taking into account the level of@tatd in
assessing violations is important because it adds legitimacy, reasonablahésisness to the
evaluation process, which can serve to enhance compliance with treaty normsgraatelylt
improve State cooperation toward the fulfillment of ESCRs.

In Appendix 1, we have identified chosen and categorized indicators to measure
compliance with the right to education as seen through the 4-A Frameworkbéitgjl
accessibility, acceptability and adaptability. For each of these gpisnaedicators are
categorized into structural, process or outcéMelhese indicators are derived directly from the
language and interpretations of the ICESCR and that appropriately reflengjor attributes of
the right to education as contemplated by the treaty language and its mgrbtady, the
CESCR.

Notes on applying the indicators set forth in Appendix 1

1. Use a toolbox approach.

These indicators should be considered “candidate” indicators from which appropriate
ones can be choséf® The same pre-defined set of indicatasms, (universal indicators) should

not be applied to all countries. Instead, indicators used to measure treatyaoomplith regard

295 Chapman divides the indicators she proposed tsmeaducation into structure, process and outcome.
However, she does not tie these indicators to aeqtnal framework defining educatioBeeChapmansupranote
95.

2% The concept of a “toolbox” of indicators advantscthe vice-chair of the CESCR. Gresnpranote 19
(quoting Eibe Riedel, vice-chair of the ESC Comeajt
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to a particular country should be carefully chosen for and tailored to the cohteat State.
Tomasevski asserts that “[a]pplying the same standard of performantedordfies as if all
had identical infrastructures, institutions and resources is not only unfair . . sdodisakgards
one of the main targets of international cooperation in the area of human rights; ttamel
promote human right€®’ Moreover, universal indicators do not comprehensively measure
compliance or noncompliance of the State, and they may not provide useful insigliteas to t
reasons behind the violations or the solutions to address human rights abuses.

Universal indicators are more suitable for studies that aim at providinguaepat the
degree of enjoyment of a right across several countries than for mgasbether and to what
degree a State is complying with its treaty obligations. Development poofaisstend to use
universal indicators when their goal is to compare the degree of enjoymagtiteffar the
purpose of drawing attention to unacceptable disparities between and among s;camdrie
decide directions for program development and implement#ffoAs a result, some economic
development studies present indicators in the form of indexes such as the Human Development
Index® or the Physical Quality of Life Index, which combines life expectamégnt mortality
and literacy into one indicator on a scale of 1 to 100 to allow for cross-country campasd
analyses of countries’ development or quality ofife.

Indicators aimed at providing information about the level of treaty compliance of a

particular State need not be universal. Although context-specific indicatgnhaka cross-

27 seeKatarina Tomasevskindicators in ECONOMIC, SOCIAL AND CULTURAL RIGHTS: A TEXTBOOK 532(Asbjgrn
Eide, Catarina Krause & Allan Rosas eds., 2001).

208 UNITED NATIONS DEVELOPMENTPROGRAM, HUMAN DEVELOPMENTREPORT2000 91 (2000)available at
http://hdr.undp.org/en/reports/global/hdr2000/.

29 geeUnited Nations Developmetn Prografiyman Development Indices: A Statistical Update208IDI
Rankingsavailable athttp://hdr.undp.org/en/statistics/ (last visited.J25, 2009).

219 gstephen C. ThomaMleasuring Social and Economic Rights PerformandiénPeople’s Republic of China: A
Comparative Perspective Among Developing Asian €i@snin CINGRANELLI 113 (1988).
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country comparisons difficult, the ultimate goal of treaty monitoring bodies andother
measuring compliance is to determine whether or not a State is fulfiflipgiticular
obligations, not whether it is complying with a treaty to a greater or legsant than other
States parties. Therefore, applying a context-specific approach is supegpmying a
universal approach when assessing human rights treaty compliance belsadseto a selection
of indicators that is likely to be most appropriate for the situation of each partitake and
most relevant to the treaty provisions in question.

2. Use both qualitative and quantitative indicators.

Some advocates and scholars in the human rights community believe that indicators ca
only be quantitative in natufé* Proponents of quantitative measurement define indicators to
mean statistics that “serve as a proxy or metaphor for phenomena thatdireatiyt
measurable.?"® In contrast, proponents of a mixed quantitative and qualitative approach use
indicators to refer to more thematic measurements, which can be based on é&ithler or
qualitative or quantitative dafa’ In order to understand the causes of some of the outcomes in a
particular country and to capture the complexity of human rights monitoringgip@tant to
employ both qualitative and quantitative indicators to measure State treatyasaapl

We believe that both quantitative and qualitative indicators are necessary irodrdigr t

evaluate a State’s compliance with the right to education. We thus agnege@itkman, who

21 5eeUN 2006 Reportsupranote 19, at para. 28 (appearing to advocate adgpproach that selects a core set
of universal indicators and additional context-sfieadicators).

%2gee, e.g.Danilo Tiirk,Realization of Economic, Social and Cultural Riglfisst Progress Reporf] 4. U.N.
Doc. E/CN.4/Sub.2/1990/19 (July 6, 1990); Report ef Ydorkshop on Indicators to Monitor the Progressive
Realisation of the Right to Education.

213 For examples of definitions that are numerical sybnymous with statistical datee, e.g.Danilo Tiirk,supra
note 212, at 1 4; Report of the Workshop on Indicato Monitor the Progressive Realisation of thghRto
Education. World University Service—Internatiorf@gneva (Versiox), 9 May 1999; Douglas A. Samuel&on
Herbert F. SpiretJse of Incomplete and Distorted Data in Inferentb®ét Human Rights Violationsn HUMAN
RIGHTS AND STATISTICS: GETTING THERECORDSTRAIGHT (Thomas B. Jabine & Richard P. Claude eds., 1992).
24 Greensupranote 19, at 1077.
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explains why, particularly in the context of the right to education, both quantitative a

qualitative indicators are necessaty.First, quantitative indicators cannot easily measure
important qualitative factors, such as whether books are of good quality aliagedpart and
outdated®*® Second, quantitative indicators only reveal part of the country’s educational
picture—namely, those data that can be expressed numerically, such as sdilootenor
educational costs”” Third, quantitative indicators do not explain the reasons behind the figures,
which other qualitative indicators, such as findings from key informant interviegbg m

reveal’’® These reasons become important to pinpoint government failures and suggest legal or
policy reform with the ultimate goal to work toward full realization of the paldr human right

in question.

3. Use appropriate data sources.

Consulting certain types of data sources for indicators in measuring ESDiR®rtant
for human rights treaty monitoring. Data sources for human rights indicators dasdeel into
the following four categories:
i. Events-based DataEvents-based data provide information on single ev&htghey are
usually “qualitative data that primarily describe acts of human rigbtations and
identify victims and perpetratoré® Events-based data answer the question of what
happened, when it happened and who was involved, and then they report descriptive and

numerical summaries of everits. Accumulation of data on individual violations over

215 Beeckman supranote 186, at 80.

2%1d. at 72.

27|d. at 73.

218 Relatedly, unless additional surveys are condusitfchild laborers or in households, data coliedby schools
often used for purposes of quantitative indicatmiy reveal information about children within théueational
system and do not uncover the situation for thefeltside of the systenid. at 74.

29 De Becosupranote 19, at 35.

220 Malhotra and Fasebupranote 19, at 6.

221 | ANDMAN, supranote117,at82.
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time can show trends of an improvement or deterioration of the human rights sitoation i
a particular countr*?

ii. Socio-economic and administrative statisti&ocio-economic and other administrative
statistics are “aggregated data sets and indicators based on objectiviatieanti
gualitative informationi(e., information that can be observed or verified, such as wage,
age, sex and race) related to standards of living and other facets &Flifehese data
are often collected by states through a cefSuSocio-economic and administrative
statistics give information about the general state of society. For exdimde data
would include the literacy levels in a country, net enrolment in schools, infantlitgorta
as well as other indicators that are generally associated with ESCRs

iii. Household perception and opinion surveyfousehold perception and opinion surveys
involve “polling a representative sample of individuals on their personal views on a given
issue.®* The information is usually qualitative even though it can be turned into
guantitative information by evaluating the public opinion at a defined community or
population levef?®

iv. Expert JudgmentsData based on expert judgments are informed opinions of a limited
number of experts that can be translated into quantitative?fdrixperts are asked to
evaluate and score the performance of a State using cardinal or ordinahsdadess of

relevant criteria or checklisfé®

#22 De Becogsupranote 19, at 35.
zj Malhotra and Fase$upranote 19, at 9.
Id.
25|d. at 18.
226 De Becosupranote 19, at 37.
227 Malhotra and Fasesupranote 19, at 20.
2281d. Data based on expert judgments are less relémanteasuring ESCRs than for measuring CPRs. Qften
measuring treaty compliance with CPRs requiresestibe judgments since it is not possible to obsaicio-
economic data for many CPRs. For example, itfficdlt to measure the degree to which the pred$seisin a
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Socio-economic statistit’s are most relevant for measuring the progressive realization
component of ESCRS? Socio-economic statistics include data such as the net enroliment in
secondary schools. Such trends in the net enrollment in secondary schools over time, for
instance, can help determine within a particular context whether or not as3atisfying its
obligations to progressively realize the right to education under Article(by(f)the
ICESCR?*

On the other hand, events-based data will not likely assist with measuringssregr
realization given that they are typically only associated with one evengaioint in time rather
than over a specified period of tirfi€. Events-based data are useful, however, for measuring the
components of ESCRs that States must immediately realize. For exdraggl who becomes
pregnant is expelled from school on account of her pregnancy, then events-basecdsta suc
interviews with teachers, children, the girl, and the girls’ parents wouleléeant to a claim
that may soon be filed under the new ICESCR Optional Protocol involving violationsradrihe

discrimination and equality provisions of the right to education under the ICESCR.

particular country with socio-economic data; therperts are consulted to provide their opinionshenevel of
freedom of press in a particular countryANDMAN, supranote 84. In contrast, expert judgments on ESCRsat
needed because socio-economic data can be usezhtmra many aspects of the fulfillment of ESCRs: F
example, if the data on maternal mortality in aipalar country are properly collected, then ipassible to
calculate that country’s maternal mortality ratan indicator used to measure compliance withigte to health.
Since objective evidence is available in most cabessubjective judgment of experts regardingniogtality ratio
iS not needed.

229 A United Nations definition of socio-economic §&8ts is any “quantitative information compileddan
disseminated by the State through its adminiseatcords and statistical surveys, usually in bolfation with
national statistical agencies and under the guiglahinternational and specialized organizatiorldN 2006
Report,supranote 19, at para. 24.

20 The 2006 UN Report also supports the use of secimomic and administrative statistics for treapnitoring
purposes. UN 2006 Reposypranote 19, at para. 24.

431 |CESCR,supranote 14, at art. 13(2)(b) (“Secondary educatioitsimlifferent forms, including technical and
vocational secondary education, shall be made giyeawvailable and accessible to all by every appede means,
and in particular by the progressive introductibfree education . . . .”)

%32 De Beco underscores this point by noting thantiaén problem is that is that it is impossible tdiect enough
information to know the human rights situation loé entire population. De Becgypranote 19, at 36.
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Household and perception surveys are also important in measuring ESCRs begause the
provide context to explain the reasons behind certain socio-economic statigiBec@®notes
that household and perception surveys complete, confirm, and question other kind$%f data.
Indeed, the pyramid schematic proposed by Kempf (as discussed in grestémfde) to
measure the right to education suggests that indicators do not tell the enfiregestigators
must look at the context surrounding the indicator to understand the cause of the vittations.

4. Use disaggregated data.

Several experts have emphasized the need for disaggregated data to mezdgure t
complianc€®® Disaggregationg(.g, by sex, race, age, ethnic background, etc.) sheds light on
disparities that aggregated data do not reveal, including disparities among groupsthend
ICESCR, as discussed above, States parties are required to immemtately that no such
disparities in education exist in the population in addition to their progressive dutigsrove
the overall state of the right across the populdtidrin particular, Article 2(2) of the ICESCR
requires States to guarantee all of the rights set forth in that treatiding the right to
education, without discrimination of any kiAt. Furthermore, Article 3 ensures the equal rights
of men and women to the enjoyment of all economic, social and cultural rights found in the
ICESCR**® Thus, disaggregated data deserves emphasis in order to demonstrate—with the goal

of narrowing—inequalities in the enjoyment of rights among groups, an obhghtt is just as

23 De Becogsupranote 19, at 37.

234 geeKempf, infra.

235 Chapmansupranote 27, at 151see alsdvialhotra and UN Development Report from 2000. Mgz, De Beco
relates the importance of disaggregating indicatosder to evaluate the rights of vulnerable populations,
including the rights to non-discrimination and difyaDe Becosupranote 19, at 28. 2008 Report on Indicators,
supranote 191.

2% gee, e.gICESCR supranote 14, at art. 13(2).

71d. at art. 2(2).

2814, at art. 3.
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important and urgent as the obligation to take steps toward the full realizatiorrighthte

education for all.

Cautionary notes on the use of indicators

Although the benefits of employing indicators to measure compliance B{IiRE are
enormous, there are many challenges associated with using theminéicators have a
problem known as “slippage”—they do not precisely or entirely measure the cdreepte
designed to asse$¥. In other words, indicators serve as proxies to measure concepts that are
difficult, if not impossible to measufé® For example, the availability of legal assistance in a
country might serve as an indicator to measure whether trials are_fzgal assistance,
however, is only one component of fair trials; thus, legal assistance alonecti@esnpletely
capture or entirely measure the concept. With regard to the right to educatiedthéon
level of teachers can be used to measure the quality of education. Thisnsliogler,
however, does not fully capture the entire concept. As a result of slippage, iagpphaycators
to measure the fulfillment of human rights can lead to imperfect or incomplessasmnts of
State compliance or non-compliance with treaty obligations.

Second, different researchers or organizations may not use the same indicatass, or
define the same indicator differently, to measure the same concepts aaguently to achieve
very different resulté** As a result of varying definitions of the same indicator, each

organization or agency may end up reporting a different result. In one @artiasg, for

239 De Becosupranote 19.

240 De Becogsupranote 19, at 39.

241 Russel Lawrence Barshleasuring Human Rights: Problems of Methodology Baghose 15 HiM. RTS. Q. 87
(1993).
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example, the Census Bureau found an illiteracy level of 1 percent in the Unites] $ate the
Department of Education found an illiteracy level of 13 peré&nt.

The above example illustrates the need for concepts and indicators to lyedeléaed
and their units to be clearly bounded and exclu&¥éMoreover, it demonstrates the importance
of clearly defining and establishing indicators from the outset that will dx wsiversally to
measure a particular concept. Otherwise, stakeholders will use diffieferitions of the same
indicator or different indicators altogether to reflect their own politicatiee In the end, this
practice may create disagreement over the best definition for a particlitatan instead of
creating a meaningful dialogue to improve compliance where a statisepted by all has
demonstrated a rights violation.

Third, there are numerous difficulties associated with developing sunafigstiog
information and compiling data that may be needed for indicators. In many casegahidata
for indicators may be difficult to obtain, while, in other cases, up-to-date @dsataoh exist at
all.*** In many instances, States either do not maintain quality data collectiemsya do not
make their data available to the pubfit.As a result, it may be impossible to use a particular
indicator without investing resources and time into collecting and analyzinglévamt data.

Even where there are current census results, those data may reflect tioa $ituhae
country as it was several years ago. It can take a team of trainedsiwofls to develop an

appropriate survey instrument and years to properly and accuratebt,cotiepile, analyze and

242 Robert Justin GoldsteifThe Limitations of Using Quantitative Data in StimyHuman Rights Abusds

HUMAN RIGHTS AND STATISTICS: GETTING THERECORDSTRAIGHT 40, (Thomas B. Jabine and Richard P. Claude
eds., 1992).

243 Barsh,supranote 241, at 90.

244 Goldstein supranote 242, at 41.

245 For example, when the authors conducted theiarekén Colombia, the National Administrative Dejpaent of
Statistics (DANE) either did not keep disaggregatadistics or did not release relevant statisetsted to
education at the primary, secondary, and tertiewgls, nor did they have complete information agiaeal or
ethnic distribution of education.
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disseminate the results of a national census or survey. This means that thsultstare

actually measuring past events and trends, rather than present conditiongionsitua

addition, to the extent a government is responsible for compiling data, it may hawertive

to stall or refuse to release results, or even to produce inaccurat& daitaally, the data may

not be disaggregated among relevant sub-groups within society. Relying on goverrimment da
many times less than ideal because the State has a particular intdresdata; however,
conclusions based on the government’s own statistics can be extremely coniipediragving
conclusions about whether or not the State is complying with its treaty obligsiticesthe
government will be less likely to refute the results of its own statisgsalarch.

Additionally, it is difficult to get the data for the same indicator over timéhMit data
over time, it is difficult to measure progressive realization. Even when xiatda certain
indicators, it is necessary to compare the same information collected oveydageiine in
order to evaluate progress of States parties toward full realization aghhe These data must
not only measure the same result; they must also be collected in the same marderto
accurately draw conclusions from research findings. Possible solutions toroedie
problems of inadequate, unavailable or unreliable statistics may be to a&dfoydatproved
government surveillance systems and systematic measurement nféthodsyolve civil
society in the process of formulating the census and other survey instrumentstaodsand
to exercise the right to access the collected data to formulate indiaatbnsdependently

analyze results.

246 Barsh,supranote 241, at 102.

247 TMBs are doing this more and morSee, e.g. CEDAW Comm. Concluding Observations, Burkina F&s849,
U.N. Doc. A/60/38 (2005); Ghana, 1 32, U.N. Doc.B2&V/C/GEO/CO/3 (2006); Namibia, 1 24, U.N. Doc.
CEDAW/C/NAM/COI/3 (2007) (expressing concerns wheartry reports contain insufficient data regarding
maternal mortality and the measures taken to rechaternal mortality ratios).
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Finally, there are difficulties associated with using indicators tordeterwhether or not
State has breached its obligations under the Covenant. For the same obligation, ooe indicat
may show improvement while another indicator suggest a retrogressionlareattasatisfy
immediate obligations. For example, with regard to the quality of educationpthgree ain
increase in the numberof poor quality schools; however, test scores in some sudjects m
increase, which suggests an improvement in education quality.

It is important to point out these limitations to inform other studies attemptingasunge
compliance with ESCRs. Despite these limitations, however, indicators repaivesgul tool
to use to measure treaty compliance, to pinpoint State failures and to provide gtod&mcee

treaty compliance where violations are fodfit.

D. Benchmarks for Right to Education Indicators

Benchmarks set specific obligations that States must achieve over agienoéd with
respect to the relevant indicators discussed afi8vidhe CESCR has noted the need for

benchmarks for monitoring various ESCRS.Similarly, the U.N. 2006 Report advocates for

248 |n a forthcoming article, Soga & Satterthwaitticalate several concerns with indicators. AnnelnRosga &
Margaret L. Satterthwait&he Trust in Indicators: Measuring Human Rig2g BERKELEY J.INT'L L. _ (2009)
(publication forthcoming).ld. They note the challenge of quantifying any inforimafpertaining to a right, a
process that itself involves policy decisions regag what may be “counted” and is therefore notobye nor
“apolitical.” 1d. This problem, they claim, is related to the langeyblem of indicators threatening to close the
“fruitful gap” that exists between internationahl@nd domestic policyld. They believe that states may shy away
from the most effective national programs and imdtept for those that most easily translate intasueable
statistics.

However, these authors fail to ask whether hungimtsgitreaty monitoring can include both evidencseba
evaluationsandexperts’ judgements. We believe that monitorindies will not substitute judgement with
indicators, but willsupplemenjudgement with evidence-based data. In basingiters on evidence and
judgement, experts will retain a sense of credibiliithout appearing arbitrary and overly political

In addition, these authors overlook the three tiéithe structure-process-outcome model, which meky
solely on measurable data but also on a holisiessnent of every country’s legal structure aratedlprograms.
This approach can account for changes in polidgws that are not necessarily quantifiable in thersterm but
are nonetheless effective to demonstrate State l@mp with the ICESCR.

249 Greensupranote 19, at 1080.
20 committee on Economic, Social and Cultural RigBisneral Comment No. 1, Reporting by States Pattles.
Doc. E/1989/22; 1-1 IHRR 1 (Feb. 24, 1989.) (recomnmagpdtate parties “to set specific goals or benakeaiith
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benchmarks, pointing out that they enhance and give “accountability of the Sti&te [par
making them commit to a certain performance standard on the issue under a#s&s5are
example of a benchmark for a State with a current literacy rate of 80% wailldt lee State
must ensure that the rate is 90% within a period of ten years.

Former Special Rapporteur on the Right to the Highest Attainable Standard iobPhys
and Mental Health Paul Hunt has proposed a process for setting bencfithankisis view,
States parties would initially set benchmarks and would then report on pragyrvass those
goals, thereby legitimizing their benchmarks through measuring, amglgmd reporting the
agreed indicators to the CESER. The Committee may then set new appropriate benchmarks
with States partieS;* and civil society may advocate for more ambitious benchmarks for future
reporting cycles. The Committee and States parties must also identigy/fardachieving the
agreed-upon targets. The CESCR would then observe and evaluate whether and how (or why)
these benchmarks have (or have not) been met when reviewing the periodic reptatssof
parties. Where a benchmark is set and how long the country has to achieve it magecionba
the extent of the fulfillment of the right as well as the resources of the gourttrough such
collaboration and commitment to prior agreed-upon goals, States parties mayeldikehpto
accept the treaty monitoring body’s observations and may seek to improve thghaocomwith
obligations under the Covenant. Thus, benchmarks create standards, and deviationsdrom thos

agreed-upon standards can be considered violations.

respect to the reduction of infant mortality, extefivaccination of children, the intake of calariger person, the
number of healthcare providers.”).

%1 UN 2006 Reportsupranote 19, at para. 12.

%2 3eeWHO REPORT, at 5-6;see alsdieter Bietersupranote 29, at 628—29 (setting national benchmarkedgch
selected indicator through a dialogue between &tadeCommittee and monitoring setting of natioraidhmarks
through reporting).

23 SeeWHO REPORT, at 5-6.

#4De Beco also agrees that the State must develughberks under the supervision of treaty bodiesBBe,
supranote 19, at 47.
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E. Ascertaining violations of the Right to Education

Determining whether a country deviates from its obligations under the Coweilidrelp
promote compliance with it. The CESCR has provided some guidance on what constitutes a
violation of the ICESCR, and the Limburg Principles and Maastricht Guidginoggle further
guidance for ascertaining violatiofts. In this section, we draw from the General Comments,
Limburg Principles and Maastricht Guidelines to create a framewodsg@ssing violations
using indicators.

As an initial step, it is important to categorize the nature of the obligagbherth in the
ICESCR—whether it is an obligation that 1) must be immediately realizedn&)ittites a
minimum core obligation or 3) is an obligation subject to progressive realizationis This
relevant in evaluating violations of the Covenant because different standardsoapply
determining whether or not a violation has occurred based on the type of obligationimnquest
According to the Committee, a State’s deviations from minimum core and progressi
obligations create only a prima facie violation that can be justified by tke?ZtaHowever,
there are no justifications available for violations of immediatelyzedliights?>’

The charinfra categorizes the obligations relating to the right to education as outlined in

Sections Ill A and Bupra

States must ensure | States must ensure the&states must ensure

non-discrimination right of access to that secondary
and equality in all public educational education is made

%5 Limburg Principles on the Implementation of theelational Convention on Economic Social and Galtu
Rights, 11 70, Annex, U.NDoc. E/CN.4/1987/17 (June 2—6, 1986) [hereinafter LiungbPrinciples]; Maastricht
Guidelines on Violations of Economic, Social andt@al Rights, 1 5, U.N. Dc. E/C.12/2000/13 (Jan. 22—-26,
1997) [hereinafter Maastricht Guidelines].

2% General Comment 3upranote 13, at para. 10.

#7|d. at para. 9.
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forms of education.

institutions and
programs on a non-
discriminatory basis.

available generally.
To the extent made
available, it must be

and adaptable.

States must provide
primary education tha
Is available,
accessible, acceptabl
and adaptable to all.

States must recogniz¢
tthe right to education
as set forth in Article

e13(1) of the ICESCR.

e States must ensure
that tertiary education
is made available on
the basis of capacity.
To the extent made
available, it must be

and adaptable.

accessible, acceptable,

accessible, acceptable,

States must ensure
that primary educatio
is compulsory and
available free of
charge to albr States
must “formulate a
plan and seek
international
assistance to fulfill
this obligation as
speedily as
possible.?*®

States must provide

nfree and compulsory
primary education for
all in accordance with
Article 13(2)(a)**°

States must provide
free secondary and
tertiary education.

States must “take
steps” that are
“deliberate, concrete
and targeted toward
full realization” of
rights.

States must adopt an
implement a national
education strategy
which includes the
provision of
secondary, higher an
fundamental
education.

[®X

|

States must provide
free choice of
education subject to
“minimum
educational
standards” as
contemplated by

Articles 13(3) & (4).

28 Tomasesvki 2004 Repostipranote 37, at para. 23.
#9The Committee has described this both as a minione obligation and an obligation that must be ediately

realized.
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The categorization above overlaps with but is not entirely consistent with Chapman’
framework. Chapman proposes that violations be divided into the following categories: 1)
violations resulting from actions of States, 2) violations related to pattediscamination, and
3) violations taking place due to a Sate’s failure to fulfill the minimum coreatfsigs®*°
Although our framework also includes a separate category for minimum coretionkga
violations, we broaden Chapman’s category of “patterns of discrimination” to inalbee
immediate obligations of States, including that of non-discrimination. Howevertiensddhat
result from State action overlap with the other categories. If a staterdigtes or fails to meet
its minimum core obligations, for example, that type of violation could also be placed i
Chapman’s other two categories.

Categorizing the nature of these obligations by their level of State coogl@superior
to Chapman’s categorization because the Committee will apply differediasts to each of
these categories in order to determine whether the State has violateghthe education under
the ICESCR. Although Chapman’s categories include certain obligations ajtiheour
immediate-minimum core-progressive categorization outlgugutais more closely tied to the
treaty language and obligations of States parties as interpreted by the CESEGR,
Chapman’s categories largely ignore progressive realization obhgaif States—admittedly
the most difficult obligations to measure—and evaluate mostly immediate andumnirgore
obligations. Furthermore, Chapman’s categories exclude State omissiaiscaimibe just as
detrimental to the advancement of ESCRs as State actions.

The type of indicator is also relevant, because the obligations of the Staéel doethe

amount of control a State exerts over the result. A State has control over thedgyvedices it

%0 5eeChapmansupranote 27 at24.
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adopts which are measured by structural and process indicators (obligations of)conduct
respectively, but may have less control over the reality of the situation intecg@iraense, which
are generally measured by outcome indicators (obligations of resultou@e, a State party is
still responsible for the improvement of outcomes; however, there are circuesstaatmay be
beyond the immediate control of a State, such as a natural disaster that dlstdpes’s studies
or destroys a school. In these cases, treaty monitoring bodies and civil gomigty may not
find a violation of the right if the State takes all reasonable steps to minimidarttege and to
continue to ensure fulfillment of its right-to-education obligations.

I. Violations as determined by structural indicators

As explainedsupra structural indicators assess the extent to which a State’s domestic
law complies with its international legal obligations. General principl@g@fational law
suggest that States must ensure that they immediately comply with thgiroiéigations®*

The Maastricht Guideliné¥ indicate that a State is in violation of the ICESCR if it adopts
legislation inconsistent with the ICESERor fails to amend or repeal existing laws that are
inconsistent with the obligations under the ICESERA State violates the ICESCR if it adopts

legislation or fails to either amend or repeal existing legislationighatonsistent with the

%1 paragraph 70 of Limburg Principles and 5 of MaalstiGuidelines recognize that the failure of Sadety to
comply with treaty obligations under internatiofeak is a violation of the treaty.imburg Principlessupranote
255, at § 70; Maastricht Guidelinassipranote 257, at 5.

%2 Both the Maastricht Guidelines and Limburg Prifespemerged from conferences that the International
Commission of Jurists convened, providing an “arithative ‘gloss’ on the ICESCR for the benefit bét
Committee.” Michael J. Dennis & David P. Stewdsticiability of Economic, Social, and CulturalgRts: Should
There Be an International Complaints Mechanismdgudicate the Rights to Food, Water, Housing, arelth?,
98 AM. J.INT'L L. 462, 492 n.219 (2004). The Maastricht Guidedinalled for an optional protocol for the
ICESCR. Id.

253 Maastricht Guidelinesupranote 257, at para. 14(d) (“The adoption of legistabr policies which are
manifestly incompatible with pre-existing legal iglaltions relating to these rights, unless it iselaith the purpose
and effect of increasing equality and improving téalization of economic, social and cultural rigfdar the most
vulnerable groups”).

%41d. at para. 15(b) (“The failure to reform or repeajislation which is manifestly inconsistent withasligation
of the Covenant”)see alsd_imburg Principlessupranote 257, at para. 18 (“It should he noted, howetheit
article 2(1) would often require legislative actimnbe taken in cases where existing legislatian igolation of the
obligations assumed under the Covenant.”).
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obligations that must be immediately realized, the duties that constitutaumircore
obligations, or the obligations that may be progressively realized.

ii. Violations as determined by process indicators

Recall that process indicators relate to State party efforts tormaptehe obligations
under the treaty. States parties have a duty to immediately implement, upcaticatiof the
ICESCR, those right to education obligations that must be immediately cealoeording to
the Limburg Principles, “a State party will be in violation of the Coveniatat, alia, if: . . . it
fails to implement without delay a right which it is required by the Covenanbtader
immediately . . . *° Additionally, according to the Maastricht Guidelines, a State’s faiture t
promptly remove obstacles to which a State party is under a duty to remove irogreenit
immediate fulfilment of a right violates its treaty obligatiéhs.

Although there are no justifications for a State’s failure to satsfiyninediate
obligations under the ICECSR, there are limited justifications for a Stai&ire to make efforts
to satisfy its minimum core obligations. According to the Committee, a Stabnsidered to be
prima faciefailing to discharge its obligations if it fails to satisfy its minimaane
obligations®®’ A State can attribute its failure to satisfy its obligations to a lack ol
resources, but only if it can “demonstrate that every effort has been made loeseuates that
are at its disposition in an effort to satisfy, as a matter of priority, thasenomn obligations.2®

Notably, the Maastricht Guidelines appear to contradict the Committess vecause

they suggest that limitation of available resources cannot be a justifiatia State’s failure to

%5 |imburg Principlessupranote 257, at para. 72 (“[A] State party will beviolation of the Covenant, inter alia, if
. . . it fails to implement without delay a righhigh it is required by the Covenant to provide indmagely... .”

261d.; Maastricht Guidelinesupranote 257, at 14(a).

%7 seeGeneral Comment 3upranote 13, at para. 10.

%8 General Comment 3upranote 13, at para.18geNowak, supranote 32, at 256.
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satisfy minimum core obligatiorf§® However, the Maastricht Guidelines do not define the
content of the minimum core obligations as extensively as the Committee sthkneoncept.

The Maastricht Guidelines simply indicate that the minimum core includesdbebasic forms

of education. On the other hand, for the Committee, the notion of minimum core obligations is
much broadef’® Since, practically speaking, the Committee is charged with interptagng
ICESCR by the terms of the ICESGR we adopt its broader view of the definition of the
minimum core in our analysis.

With respect to progressively realized rights, the Committee afflvatgfta State is
taking deliberatively retrogressive measures, then it has the burden of provibhpsheh
measures were introduced after the most careful consideration of alesna)isuch measures
were fully justified by reference to the totality of the rights providedrfdhé Covenant, and 3)
such measures were fully justified in the context of the full use of the@tdyés maximum
available resource€? The Maastricht Guidelines and Limburg Principles underscore this

principle by noting that if the States’ policies or plans obstruct or halt tuggssive realization

29 Maastrict Guidelinessupranote 257, at para 9. Violations of the Covenactoevhen a State fails to satisfy
what the Committee on Economic, Social and CultRights has referred to as “a minimum core oblayato
ensure the satisfaction of, at the very least, mimh essential levels of each of the rights .Thus, for example, a
State party in which any significant number of induals is deprived of essential foodstuffs, ofesdiml primary
health care, of basic shelter and housing, orefibst basic forms of education is, prima facielating the
Covenant.” General Comments}jpranote 13, at para. 10. Such minimum core obligatapply irrespective of
the availability of resources of the country comest or any other factors and difficulties.

210 seeGeneral Comment 13upranote 16, at para. 57 (“{Minimum] core includes an obtiga: to ensure the right
of access to public educational institutions armgpgmmes on a non-discriminatory basis; to endwaeaducation
conforms to the objectives set out in article 13 (@ provide primary education for all in accordarwith article 13
(2) (a); to adopt and implement a national educalfistrategy which includes provision for secondaigher and
fundamental education; and to ensure free choieglo€ation without interference from the Statehindtparties,
subject to conformity with ‘minimum educational istiards’ (art. 13 (3) and (4)).”).

271 Committee on Economic, Social and Cultural Rigiitsrking Methods: Overview of the Present Working
Methods of the Committee, 1 53, UDoc. E/2004/22 (20043vailable at
http://www2.ohchr.org/english/bodies/cescr/workirgghods.htm.

"2 General Comment 13upranote16, at para. 45.There is a strong presumption pemmissibility of any
retrogressive measures taken in relation to tHe t@geducation, as well as other rights enunciatete Covenant.
If any deliberately retrogressive measures arentatke State party has the burden of proving they have been
introduced after the most careful consideratioalbélternatives and that they are fully justifieg reference to the
totality of the rights provided for in the Covenamd in the context of the full use of the Stateypmmaximum
available resources.
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of a right, then it will be deemed to be in violation of the Covenant. In addition to the
justifications provided by the Committee, however, the Maastricht Guidelkekiamburg
Principles add another justification—that the State is acting dioed® majeure.>

Additionally, even though neither the Committee, the Maastricht Guidelines nor the
Limburg Principles provide guidance on the issue, the failure to meet agreduriaeks for
progressive obligations may also constitute a violation of the Covenant. Although sucly a polic
may create a perverse incentive for States parties to either refesdémshmarks or to set low
benchmarks in order to avoid non-compliance with the ICESCR, sovereign Stateddyztee a
the Covenant and presumably aspire to give the impression that they are gkasgible steps
to cooperate with the CESCR and fulfill Covenant rights. Refusing to set betkshongetting
low benchmarks where setting benchmarks is a requirement of all States pawid prove to
be a political embarrassment or economic liability to a particular.Skatgeuch a case, a State
party may also have the opportunity to justify their failures to move forwahe aigfreed-to
levels with the same justifications they are permitted if they halt adrptagressive
obligations. Thus, if the State fails to show an improvement in satisfying psogFebligations
by achieving benchmarks, then it may have the burden of justifying such failpre\byg that:
1) such measures were introduced after the most careful considerationnaitiaks, 2) such
measures were fully justified by reference to the totality of thesigidvided for in the
Covenant, and 3) such measures were fully justified in the context of the full use tdtthe S

party’s maximum available resources.

213 seeMaastricht Guidelinesupranote 261, at para. 14(f) (“The calculated obstarctf, or halt to, the
progressive realization of a right protected by®@uwwenant, unless the State is acting within atéitiin permitted
by the Covenant or it does so due to a lack oflalia resources or force majeure.”).

2" General Comment 13upranote 16, at para. 45.There is a strong presumpfiampermissibility of any
retrogressive measures taken in relation to tHe tgeducation, as well as other rights enunciatetde Covenant.
If any deliberately retrogressive measures arentathe State party has the burden of proving they have been
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iii. Violations as determined by outcome indicators

As previously outlineduprg outcome indicators measure to what extent laws are being
effectively implemented. With immediately realized rights, the Stadeilld have the
responsibility of ensuring that the reality on the ground reflects the re@lizd those rights.

For example, the State has the obligation to immediately ensure equodlitp@a-discrimination

in all forms of education. Therefore, if statistical evidence suggestsghdicsntly fewer
numbers of girls are enrolled in school than boys, the State should be deemed to bgadn viola
of the ICESCR. The State should make all efforts to ensure that outcomes rzgeniithiits
immediate treaty obligations. The State should be responsible for the outcomedieyen if
result cannot be directly linked to State’s policy or practices.

In contrast, if outcome indicators suggest that a State has failed to pro\aitieétss
with the rights that constitute minimum core obligations, then the State is coddinl&eprima
faciefailing to discharge its obligations. The language used by the Committeggameg
when a violation of minimum core obligation occurs, suggests that a State not only has to make
efforts to ensure the provision of the right, but that the outcome must be that the mipnrliy a
being fulfilled. The Committee states that “a State party in which anifisag number of
individuals isdeprived of. . .the most basic forms of education is, prima facie, violating the
Covenant.?”® A State can justify the outcome by citing a lack of available resources, it onl
it can “demonstrate that every effort has been made to use all resources #hatisadlisposition
in an effort to satisfy, as a matter of priority, those minimum obligatitfisEor example, if

outcome indicators suggest that not all children who are of primary school agealted in

introduced after the most careful consideratioalbélternatives and that they are fully justifieg reference to the
totality of the rights provided for in the Covenamd in the context of the full use of the Stateyp®maximum
available resources.

27> General Comment 3upranote 13, at para. 10.

27%|d.; seeNowak, supranote 32at 256.
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primary schools, then these indicators suggest that education is not free, not compulsaity,
and the State can justify this outcome if it can prove that the result was duekmt la
resources.

Although neither the Committee, the Limburg Principles, nor the Maastricht l(beisle
provide insight into this issue, States may be considered togdoena facieviolation of the
ICESCR if outcome indicators measuring progressive obligations suggdshg t
retrogression of progressive obligations. In order to justify the negativenoes¢ the State may
have the burden of proving it has made all efforts to ensure that such retrogressitig®
does not occur, but such retrogression or halting is occurring due to factors ouitsid®iwafrol.
For example, if there are fewer students enrolled in tertiary educationrevkebgable to enroll
now than there were ten years ago, then this outcome suggests a failusfytoighatito-
education obligations under the ICESCR. The State has the burden of justifyindnéisatiade
all efforts to avoid such retrogression that was due to factors outside of its.c&indhrly, if
the State fails to meet the benchmarks that it has set for outcome indicatoosdt have the
burden of demonstrating that it has made all efforts to meet the agreed-upondréscimd that
such failure was due to factors outside of its control.

The charinfra illustrates under what circumstances a State would be in violation or

possible violation of the ICESCR.

Indicator | Nature of Violation Prima Facie Violation
Right
Structural | Immediate, Indicators show that the State

Minimum Core | adopts laws or fails to amend o
or Progressive | repeal laws that are inconsistent
with its obligations under the
ICESCR.

Process Immediate Indicators how that polices or
plans contravene immediate
obligations or fail to further
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Indicator | Nature of Violation Prima Facie Violation
Right

immediate obligations.

Minimum Core Indicators show that
policies or plans fail to
ensure that minimum core
obligations are satisfied
unless the State can
“demonstrate that every
effort has been made to
use all resources that are
at its disposition in an
effort to satisfy, as a
matter of priority, those
minimum obligations.”
Progressive Indicators show that
polices or plans
deliberately retard or halts
the progressive
realization of a right,
unless State justifying
such failure by proving
that 1) such measures
were introduced after the
most careful
consideration of
alternatives, 2) such
measures were fully
justified by reference to
the totality of the rights
provided for in the
Covenant, and 3) such
measures were fully
justified in the context of
the full use of the State
party’s maximum
available resources.

Indicators how a failure
to meet agreed to
benchmarks unless
justifying such failure by
proving that 1) such
measures were introduced
after the most careful
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Indicator

Nature of
Right

Violation

Prima Facie Violation

consideration of
alternatives, 2) such
measures were fully
justified by reference to
the totality of the rights
provided for in the
Covenant, and 3) such
measures were fully
justified in the context of
the full use of the State
party’s maximum
available resources.

Outcome

Immediate

Indicators show that reality q

the ground contravenes
immediate obligations.

n

Minimum Core

Indicators suggest that t
reality on the ground
suggests that people do
not have the minimum
core guarantees unless t
State can “demonstrate
that every effort has beet
made to use all resource
that are at its disposition
in an effort to satisfy, as
matter of priority, those
minimum obligations.”

he

he

[92)

o2

Progressive

Indicators suggest that
reality on the ground
suggests a retrogression
or halting of guarantees
that constitute progressiy
obligations unless such

occurring due to factors
outside of its control.

Indicators suggest that th
State fails to meet the
benchmarks that it has s
for outcome indicators
unless it can demonstrat
that it has made all effort|

retrogression or halting i$

the

e

e

(D
~—+

D

[92)

to meet the benchmarks,

62



DRAFT**Do not cite or circulate**
forthcoming Human Rights Quarterly

Indicator | Nature of Violation Prima Facie Violation
Right

but such failure was due
to factors outside of its
control.

I1l. Conclusion

International scholars, practitioners, and organizations are paying evetteot®a to
the importance of human rights to international law and development. In addition, sehdlars
practitioners alike are recognizing the indivisibility and interrelaéss of all human rights and
the need to focus on fulfilling economic, social and cultural rights, such as thetagiducation
and health, to afford all persons the opportunity to live a life with dignity. As tlytge are
elevated in importance, the international human rights community is searchmgdbanisms
that rights-bearers can use to hold States parties accountable foragesspive realization
obligations under treaties such as the International Covenant on Economic, Social tarad Cul
Rights (ICESCR).

A violations approach using indicators is one mechanism to enhance treaty compliance.
When closely tied to the treaty language, this approach points out the specifesfail a State
in its attempt to comply with binding and legally-enforceable treaty olbiggti Indicators are a
powerful tool for measuring compliance with economic, social and cultural righasdeethey
are the best way to evaluate the progress and failures of individual Stéiess gasing
indicators to measure treaty compliance gives real meaning to econoomt and cultural
rights and furthers the ultimate goal of full realization and enjoyment btiailan rights.

Employing indicators to ascertain violations of ESCRs is the future of hugids r
advocacy. As the Optional Protocol to the ICESCR moves ever closer to fdhepmtiation,
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its States parties will allow individuals to petition the Committee on Ecan@&uocial and

Cultural Rights for alleged ESCR violations. With these emerging merha for enforcement

of ECSRs comes an even more pressing need to apply such frameworks in order foaleterm
with some evidence base and legitimacy the progressive duties of Begitssof individuals

and rights of groups under the Covenant. In this article, we have proposed a methddblogy t
demonstrates how indicators can be incorporated into a violations approach for theneefbrc

of treaty obligations, including progressive realization obligations. Although veefbaused

on the right to education, our methodology can be applied to other rights in an effort to enhance
State compliance with their obligations. It is our hope that this framewtrkemie as a useful

tool to improve State compliance with economic, social and cultural rights obfigatiward the

fulfillment and enjoyment of human rights for all.
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STRUCTURAL |NDICATORS

PROCESSINDICATORS

OUTCOME |NDICATORS

1. AVAILABILITY

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation requiring an adequate
number of schools within a
reasonable distance from all
school-age students in the
population at the primary,
secondary and tertiary levels.

Existence (or nonexistence) of a
plan of action for a national
education strategy.*

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation requiring an adequate
number of spaces in primary
schools for each eligible primary
age student.

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation requiring adequate
facilities (potable water, sanitation
materials, etc.) and number of
teachers in schools at the primary
secondary and tertiary levels.

Existence (or nonexistence) of
constitutional provision(s), Case

law precedent and/or national

State adoption (or not) of a
national educational strategy
which includes provisions for
secondary, higher and
fundamental education.

The proportion of the State’s GD
that is allocated to education.*

Broken down by region and state
or province, the proportion of the

budget that is allocated to primatry,

education, secondary education,
vocational training, higher
education, teacher training, speg
disbursements to improve gende
balance, and targeted aid to the
poor localities.*

The proportion of government
expenditure that is spent on
education and expenditure per
pupil, with data disaggregated by
urban/rural location for each leve
of education.* (at the primary,
secondary and tertiary levels)

The proportion of funding that is
allocated to provide for
construction and maintenance of
schools. (at the primary,
secondary and tertiary levels)

The number and proportion of
schools per capita throughout th
country broken down by
rural/urban and region; number
I:)and proportion that are available
to all at the primary level; number
and proportion that are available
 to all at the secondary level;
' number and proportion that are

available to all who are capable at

D

the tertiary level.

. I\Iumber and proportion of

'Y ommunities/ schools/classrooms
"are without teachers broken down
by rural/urban and region at the
primary level.

Number and proportion of
teachers in all classrooms
(adequate number necessary for
availability requirements) at the
secondary and tertiary levels.

The pupil/teacher ratio for
primary, secondary and tertiary
education, with breakdowns for
public and private education and
in urban and rural areas.*

The disaggregated proportion of
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legislation requiring uninterrupted
adequate government funding fo
education at the primary, secondg
and tertiary levels.

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation requiring uninterrupted
adequate government funding for
teachers’ salaries at the primary,
secondary and tertiary levels.

The policies or legislation that ar
in place regarding recruitment,

eprimary/secondary schools by
rural, urban, public, private and &

aryaining, and pay for teachers. (foregion of the following: schools

primary, secondary and tertiary
level teachers)

Salaries of teachers as compare
to other professions, disaggrega
by gender and urban/rural locatic
for each level of educational
system and further broken down
by public/private education.
Existence (or nonexistence) of
adequate salary for primary,
secondary and tertiary level
teachers.

Teachers’ pay in certain regions
relative to other regions.*

Proportion of teachers paid on
time by region.*

The wage gap between teachers
private schools and those in pub
schools at the primary, secondar
and tertiary levels.*

with buildings in disrepair,
schools that have a shortage of
classrooms, schools that have

dinadequate textbooks, schools

ledith no water within walking

piglistance, schools with lack of
access to sanitary facilities,
schools with inadequate toilet
facilities, and number of schools
with lack of access to library
facilities.

The net enrolment rate (proportig
of eligible children attending
school) with separate data for
primary, secondary, and tertiary
levels of education. (also
disaggregated data by gender,
urban/rural, ethnic group, and
public/private education)

in

c

y

)y

n

2. ACCESSIBILITY

Existence (or nonexistence) of
constitutional provision(s), Case I

precedent and/or national legislat dif

providing free and compulsory
primary education for all, free

Whether or not public policy
measures have been taken to

education primers, remove gend
bias from teacher educational
strategies, remove gender bias i

move gender bias from primary

In each case below, disaggregat
by rural/urban, income, gender,
and ethnic groups:

Erhe proportion of school age
1children who are not in school at

d

[
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secondary @ucation and free tertig
education. (duration of compulsor
education period)

Existence (or nonexistence) and
scope of constitutional provision(s
Case law precedent and/or natior
legislation providing for equal and
non-discriminatory access to
education.

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation recognizing the
importance of physical accessibili
of education for all at the primary

and secondary levels, as well as f

all who are capable at the tertiary
level.

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation recognizing the right of
persons with disabilities, of other
populations with special needs
(IDPs, working children) to
education for all at the primary an
secondary levels, as well as for al
who are capable at the tertiary
level.

terms of male and female roles i

yschool, remove general bias in
terms of general-targeted option
subjects.

To what extent the State allocate

sources for alternative means
education for extremely isolated
geographic localities (e.g., use o
plans for satellite learning) at the
primary, secondary and tertiary
levels.

)

Whether or not the government
collects disaggregated data on tk
asis of age, sex, urban/rural
ocation, income, language or
0gisabilities.*

t

Whether or not the government
implements effective affirmative
action policies to improve
enrollment rates and completion
rates for minorities.

The existence (or nonexistence)
regulations permitting charges fg
any of the following in primary
and secondary schools: enrolimg
Ifees, tuition fees, uniforms, scho
supplies, school meals, and sch
transport? At the primary level?
enrollment fees, tuition fees,

Existence (or nonexistence) of

=

nthe primary, secondary levels (fg
all who are capable at the tertiar

alevel) and the trends for these
ratios over time (especially for
secondary and tertiary education).
S

ofrhe proportion of all students wh
have to pay for primary educatio

f and, for these families, the
average expenditure for educatig
(direct costs and some indirect
costs, like compulsory levies—
even when portrayed as
voluntary—on parents and

neelatively expensive school
uniforms).

0]

=

The proportion of students who
have to travel more than a
reasonable or safe distance to
reach primary school* and
secondary school, and the
proportion of all capable student
who have to travel more than a
reasonable or safe distance to
aleach tertiary school.

"2

-

Nt
ol
Dol
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constitutional provision(s), Case
law precedent and/or national
legislation allowing the
government to close schools in
times of political tension
(contravening article 4 of the
ICESCR).

uniforms, school supplies, schog
meals, and school transport.

If the government has not secured

primary education, free of chargge
within two years of signing the
ICESCR, whether or not it has
adopted a detailed plan of action
for the progressive
implementation, within a
reasonable number of years, to |
fixed in the plan, of the principle
of compulsory primary education
free of charge for all.

174

e

3. ACCEPTABILITY

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation ensure that education
conforms to the following
objectives: 1) to be directed to the
full development of the human
personality and the sense of its
dignity; 2) to strengthen the respe
for human rights and fundamenta
freedoms; 3) to enable all persons
to participate effectively in a free
society, promote understanding,
tolerance and friendship among a|
nations and all racial, ethnic or
religious groups; and 4) to further
the activities of the United Nations
for the maintenance of peace.
Existence (or nonexistence) and
scope of constitutional provision(s

Whether or not the State has
methods for measuring
acceptability (e.g., standardized
test scores, inspection of facilitie
and, if so, how often they are
applied and monitored.

Whether or not the State conduc
ctegular assessments of educatio
needs, and if so, what this entail

U7

Whether or not the required leve
of teacher training and
lIcertification is broken down by
region. Whether or not these

standards are used and enforced .standardized tests and whether or

5 Whether there have been efforts
train teachers.

Proportion of children who attend
private schools as compared to
public schools.

5)
Proportion of children are
attending facilities that do not
meet State requirements in term
tof quality standards.

nal

5.The repetition and drop out rates
at the primary, secondary and
tertiary education levels, as well
as the trends over time.

U7

Average students’ scores on

tnot there exist facilities that do npt
meet standards.

)The expenditure per pupil in

Literacy or illiteracy levels as well
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Case law precedent and/or nationgprivate school v. public school. | as the trends over time.*
legislation providing for free choiceWhether the State sets minimun

and (minimum standards of) standards relating to education,
acceptability for all levels of including health, safety, and
education for public and private | quality.

institutions.

Whether the State has mechanisms
Existence (or nonexistence) of in place to investigate complaints
constitutional provision(s), Case | on the right to education.*
law precedent and/or national
legislation providing for the
monitoring and evaluation of
teachers and/or qualifications or
certification requirements for
teachers.

U7

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation providing for continuing
education or trainings for teachers.

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation providing for school
accreditation and regular
inspection.

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation providing for periodic
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testing of students to assure qual
of the educational content.

ty

4. ADAPTABILITY

Existence (or nonexistence) and
scope of constitutional provision(s
Case law precedent and/or natior
legislation providing for
adaptability of all education to
accommodate individual
children’s’ special needs.

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation ensuring the right to
retention in the education system

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation recognizing the liberty
of individuals and groups to
establish and direct educational
institutions, subject to the
requirement that the education
given in such institutions shall
conform to such minimum
standards as may be laid down by
the state.

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation expressly recognizing

Whether or not the official
)eurriculum includes units on

non-discrimination and equal
status before the law.

The existence and scope of
policies that providing for
recruitment of and training for
bilingual teachers.

The existence and scope of
policies and programs
implemented to provide for ethng
education for minorities, special
education for children with
disabilities, night classes for
working students, etc.

Whether there are teacher
trainings or certifications to teach
ethno-education, special
education, etc.

the right of parents to choose for

dhuman rights education and valuespecial education teachers in pla
such as respect for human dignityper primary school child, and

The number and proportion of
bilingual, ethno-education, and

whether this differs according to
geographic region (also for
secondary and tertiary education

Number and proportion of
children who work attend school
in the population (at the primary,
secondary and tertiary levels)

The enrolment rates for students
-with various special needs.

The dropout rates for students
with various special needs.

N
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their children schools other than
those established by public
authorities when such schools
conform to the minimum
requirements of the state.

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation recognizing the right of
parents to ensure religions and
moral education of children in
conformity with their own
convictions.

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation mandating respect in
educational system for the culture
and religious practices of various
groups and communities in the
society.

Existence (or nonexistence) of
constitutional provision(s), Case
law precedent and/or national
legislation denying academic
freedom to staff and/or students

*Qutcome indicators marked with an asterisk may relate to one or more of theriesespecified herein—availability, accessibility,
acceptability and/or adaptability. For instance, many availalmidicators can also measure accessibility or acceptability las we
The specific situation/context of the State being analyzed will help ta@sce which attribute or attributes of the right these
indicators relate.
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