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aggregate interests, on the one hand, and provide a vehicle for account-
ability to the electorate, on the other.
Again, social science research casts doubt upon the validity of these
assumptions.

One must concede from the outset that machines have in the past
been able to spur political activity by requiring it as the price of obtaining
or maintaining a government job. In Chicago, patronage employees were
required to perform precinct work and to return two percent of their
salaries to the Democratic Organization as payment for their jobs.173
However, there are also studies which show that high levels of political
activity—canvassing, campaigning, and running elections, for example—
do not necessarily correlate with patronage.!’* As Frank Sorauf has
pointed out, high levels of political participation and strong parties also
exist in the absence of patronage systems—in Wisconsin and on the West
Coast, for example.'”s Indeed, people may engage in these activities sim-
ply because they enjoy them or are genuinely interested in political is-
sues, rather than for material incentives.!’¢ Abner Mikva, who ran
successfully for both the state legislature and for Congress as an anti-
machine candidate during the Daley era, has said:

I think you can accomplish those results that the political system wants to
accomplish by volunteers, particularly in an area like this one where you
have a lot of young people, a lot of people who are interested in politics, not
because they want jobs, but because they believe in certain causes. You can
accomplish those same results that the Marzullos accomplish on a volun-
teer basis. 177

In addition, as James Q. Wilson points out, patronage is not in fact a
very flexible or effective instrument to attain the desired goals of party
activity, discipline, and accountability.!’® Patronage operates better as
reward than as incentive; and once a job is awarded, vested interests de-
velop and the pie cannot be redistributed.!?’® Thus, although patronage
theoretically should be used as an incentive to extract future political
work, in reality it tends to be awarded retrospectively, to reward individ-

173 Johnson, supra note 97, at 482.

174 See, e.g., Sorauf, Patronage and Party, 3 MIDWEST J. PoL. ScL. 115 (1959); Sorauf, The Silent
Revolution in Patronage, 20 PuB. ADMIN, REv. 28 (1960); Sorauf, State Patronage in a Rural
County, 50 AM. PoL. Sc1. Rev. 1046 (1956).

175 Sorauf, Patronage and Party, supra note 174, at 118.

176 Some studies of the Chicago machine itself, in fact, suggest that an “affectual exchange
model”—emphasizing social interaction and involvement in the public political life of the urban
community, rather than material incentives—may be more explanatory of the voter loyalty to the
machine than a material exchange model. See, e.g., T. GUTERBOCK, MACHINE POLITICS IN TRAN-
SITION: PARTY AND COMMUNITY IN CHICAGO (1980).

177 M. RAKOVE, supra note 2, at 320-21. Vito Marzullo was a long-time machine alderman from
the west side of Chicago.

178 Wilson, supra note 1, at 369.

179 Id. at 377-78; see also Johnston, Patrons and Clients, Jobs and Machines: A Case Study of the
Uses of Patronage, 73 AM. PoL. ScI. REv. 385, 395 (1979).
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uals and groups who have been helpful in the past.13¢ The result, accord-
ing to Wilson, is that precinct workers who have been given patronage
jobs carry out very limited political activity, canvassing principally their
own friends and a small group of voters who are well known.13! More-
over, machines, like all organizations, have more than one goal. They
seek not only to attract party workers and to get out the vote, but also to
maintain the control of the dominant boss or faction over the organiza-
tion and to control elected officials.182 However, the use of patronage in
pursuit of one goal—the control of elected officials, for example—often
conflicts with its use for another end, such as internal organizational con-
trol. Yet organizational control tends to trump all other goals and is
always given primacy over either vote-maximization or the encourage-
ment of political activity.!83

Thus, patronage may not be consistently effective in eliciting polit-
ical activity, although it does usually lead to the construction of a strong
and disciplined party. A strong one-party system is presumably not what
Justice Scalia had in mind, however.18* Yet that is the traditional out-
come of patronage politics—the long-time reign of Tammany Hall in
New York politics and the virtual death of the Republican Party in Chi-
cago city politics after 1931 are good examples. In theory, of course,
either party may offer jobs to its supporters if the “ins” are unseated by
the “outs”; but in fact, a Republican candidate for mayor of Chicago has
not been able to make a credible promise of municipal employment for
more than 50 years. In short, the advantage patronage may have in
strengthening one party is simultaneously a major disadvantage to the
two-party system, which works best when parties are more evenly
matched and occasionally alternate in office.

The real specter which haunts Justice Scalia’s Rutan dissent is the
splintering of American politics into competition among interest
groups.!85 Although the influence of well-financed, often single-issue, in-
terest groups in contemporary American politics is undeniable, there is
little, if any, support for Scalia’s proposition that the Supreme Court’s
decisions in Elrod and Branti played a role in this phenomenon.!8¢ Pa-

180 Wilson, supra note 1, at 376-77.

181 1d. at 377 n.11.

182 1d. at 371.

183 Id. at 371-72, 375.

184 Although Justice Scalia states in Rutan that a “patronage system . . . fosters the two-party
system,” he appears to be more concerned with the possibility that this system give way to a multi-
party system than with the possibility of 2 monopoly of power by one party. See Rutan v. Republi-
can Party of Illinois, 110 S. Ct. 2729, 2754 (1990) (Scalia, J,, dissenting).

185 See id. (noting the “destabilizing nature of a system in which candidates cannot rely upon
patronage-based party loyalty for their campaign support, but must attract workers and raise funds
by appealing to various interest groups”).

186 Although Justice Scalia says that “[t]here is little doubt” that this is so, id. at 2754, the cita-
tion which follows his statement contains no support for the proposition. See Fitts, The Vices of
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tronage parties may be able to resist the demands of interest groups, it is
true. A pithy quotation from Vito Marzullo, the long-time Italian
machine alderman from a ward which was by the time of this in-
terchange largely dominated by Blacks and Hispanics, illustrates this
principle:
One time twenty fellows come in — ten Black Panthers, ten Mexican, an
Irish white priest from Precious Blood Church, with a 15- or 16-year-old
girl. . . . “Alderman, we got certain demands to make of you!”. . . I took one
look at ‘em all around. I say, “Look, sir, before you go any further, I want
you to know you don’t make no goddam demands of this alderman, you
understand? Who’s your precinct captain?”’ So the priest says to me, “We
represent 2,000 people in Precious Blood parish.” 1 say, “Who died and
elected you boss? I’'m the elected boss in this ward.” The priest says, “Al-
derman, that the way you talk to us? After all, you’re our alderman.” I
say, ““You shut up! You’re not only disgrace my religion, you’re a disgrace
all religion.” I say, “What are you doing down here with all these animals
in the first place? Get outta here, never come back here again!” He says,
“We’ll see you're never elected alderman again!” 1 say, “I’ll be alderman
when you’re dead and buried.”187

As this excerpt and the history of the Chicago machine demon-
strate, a patronage party securely in control of city government is able to
resist the demands of interest groups; but it is also not in the business of
interest aggregation, the function which Justice Scalia assumes will be
performed by a strong party system. Rather than brokering interests, the
Chicago machine simply tried to ignore the interests of large minority
groups for a very long period of time.

In fact, a longing for strong and accountable parties which can effec-
tuate the popular will may well be utopian in the American political con-
text. This longing appears to reflect, at least in part, the recurrent
American attraction for the British system of disciplined and accounta-
ble parties.!38 The British party system, however, is the product of a
political culture which is less diverse than ours and a political system
which is uncomplicated by federalism and the separation of powers.
Members of Parliament are selected, in effect, by party; and they vote
according to party line, making it possible to hold them accountable for
the policies they implement.'3® By contrast, patronage parties, though

Virtue: A Political Party Perspective on Civic Virtue Reforms of the Legislative Process, 136 U. Pa. L.
Rev. 1567, 1603-1607 (1988) [hereinafter Fitts, The Vices of Virtuel.

187 M. RAKOVE, supra note 2, at 51. Vito Marzullo did in fact outlive Harold Washington; the
priest’s life span is not known to this author.

188 See, e.g, W. WILSON, CONGRESSIONAL GOVERNMENT (1885); Am. Pol. Sci. Ass’n, Toward a
More Responsible Two-Party System, 44 AM. PoL. Sci. REv. 1 (Supp. 1950). In fact, Justice Scalia
cites to a description of this literature in Ruten. 110 8. Ct. at 2754 {citing Fitts, The Vices of Virtue,
supra note 186, at 1603-07).

189 S. FINER, R. MACRIDSS, K. DEUTSCH, & V. ASPATURIAN, MODERN POLITICAL SYSTEMS:
EUROPE 67 (1972).
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strong, are notoriously indifferent to issues and policies,?° making them
rather bad vehicles for policy-implementation and accountability. As
Abner Mikva put it, precinct captains in Chicago would deliver the vote
for “Adolf Hitler if he was on the Democratic ticket.””19!

Another aspect of democratic accountability is a party’s capacity to
deliver on its promises by implementing the program for which it was
elected. This requires both an institutional capacity to move the party
program through the legislative process and the ability to implement its
policies when they have been passed. American parties, unlike their Brit-
ish counterparts, have never been noted for their accountability in this
sense, either, especially on the local level. American municipal institu-
tions, with their elements of Jacksonian direct democracy and Madis-
onian checks and balances, are cumbersome and characterized by an
intentional dispersion of power. To effectuate her policy, a popularly
elected mayor may require the cooperation of a city council controlled by
an opposing party or faction. Chicago, for example, has a weak-mayor
form of government,!92 a fact which was eclipsed during Mayor Richard
J. Daley’s term of office but which immediately became apparent during
the so-called “Council Wars” in the early years of the Harold Washing-
ton administration.!9> Whereas Mayor Daley had been able to use his
patronage organization to control all but a few independent aldermen
and thus to turn the City Council into a virtual rubber stamp, Washing-
ton’s administration was essentially checkmated until a by-election per-
mitted it to gain a majority of votes in the Council.1*4 In other words,
Daley used patronage to organize and centralize power which was for-
mally fragmented, the very method described by Robert Merton.195 But
the use of patronage as an “end run” around what are perceived to be
structural or constitutional deficits in American political institutions is at
least a questionable strategy as a matter of law.

Finally, patronage is sometimes supported, as it was by Justice Pow-
ell in Branti, on the grounds that “[e]lected officials depend upon appoin-
tees who hold similar views to carry out their policies and administer

190 See, e.g., Wolfinger, supra note 19, at 380-81; W. SAYRE & H. KAUFMAN, GOVERNING NEW
York CITY 452, 474 (1960).

191 M. RAKOVE, supra note 2, at 320.

192 Under a weak-mayor system, the council has both legislative and executive functions; for
example, aldermen may serve on a variety of boards and commissions and have substantial powers
which would otherwise be associated with the executive. C. ADRIAN, GOVERNING URBAN
AMERICA 200 (1961).

193 After Washington’s election in 1983, the machine’s leaders in the city council, Aldermen
Vrdolyak and Burke, assembled a working majority of 29 white ethnic aldermen (the “Vrdolyak
29”) which successfully blocked many of the initiatives of Mayor Washington and his voting bloc of
21 Black, Hispanic, and white liberal aldermen (the “Washington 21*) until a by-election three years
later. This period of stalemate and accompanying war of words in City Council came to be known
as the period of “Council Wars.” See D. TRAVIS, supra note 81, at 211-53.

194 14

195 R, MERTON, supra note 129, at 72.
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their programs.”19¢ This is another aspect of the argument based on
party accountability, because it assumes that a party’s programs will only
be effectively implemented by its partisans. At one level, this argument is
undeniably true, for the ability of a new administration to appoint its
own administrative-managerial group is essential if a bureaucracy is to be
responsive to the elected officials at its head.!®? Clearly the policymaking
employees of municipal departments—the department heads, their top
assistants, and a certain number of additional personnel—need to be ex-
empt from the prohibition against political hiring. But this is a reality
with which civil service systems, federal and local, have dealt for de-
cades, by designating certain positions as exempt from civil service and
thus subject to political appointment.

It is precisely such an exemption which is allowed under Branti.
Although the courts are still struggling with Braenti’s formulation of the
test for positions in which “party affiliation is an appropriate requirement
for the effective performance of the public office involved,” 1% local gov-
ernments have also been creative in their attempts to deal with this rela-
tively recent formulation. Under Shakman, for example, a total of some
900 city positions are currently listed on a “Schedule G” filed with the
court. These positions are presumed to be either confidential or poli-
cymaking in nature, a presumption which must be defeated by a plaintiff
suing under the Shakman decree.!®® Moreover, many cities, Chicago in-
ciuded, in fact have some form of civil service; and the classification of
positions which are exempt from its protections has already been accom-
plished by municipal ordinance.2°® The most recent audit of compliance
under the Shakman decree suggests that the positions exempted under
Shakman simply be made coextensive with those which are exempt from
career [civil] service protections under the personnel ordinance—a work-
able solution in many cities.2°! In short, Justice Scalia’s conclusion that

196 Branti v. Finkel, 445 U.S. 507, 529 (1980) (Powell, J., dissenting).

197 This conviction pervades the literature of public administration. See, e.g., F. MOSHER, DE-
MOCRACY AND THE PUBLIC SERVICE 175-85 (2d ed. 1982); F. ROURKE, BUREAUCRACY, POLITICS,
AND PuBLIC PoLICY 89-99 (1969); GOVERNMENTAL MANPOWER FOR TOMORROW'S CITIES: A
REPORT OF THE MUNICIPAL MANPOWER COMMISSION 62-63 (1962); NATIONAL CIVIL SERVICE
LEAGUE, A MODEL PERSONNEL ADMINISTRATION LAW 4 (1970).

198 Branti, 445 U.S. at 518; see Martin, 4 Decade of Branti Decisions: A Government Official’s
Guide to Patronage Dismissals, 39 AM. U. L. Rev. 11 (1989); Comment, Patronage Dismissals and
Compelling State Interests: Can the Policymaking/Nonpolicymaking Distinction Withstand Strict
Seratiny?, 1978 S. ILL. L.J. 278,

199 See Shakman v. Democratic Organization of Cook County, 569 F. Supp. 177, 182, 189-203
(N.D. IlIl. 1983). A total of 2.2% of Chicago city employees (900 positions) are currently exempt
under Shakman, according to August 1990 statistics obtained by the author from the City of Chi-
cago Department of Personnel.

200 See, e.g., City of Chicago, Municipal Code 2-74-030 (formerly § 25.1-3).

201 Crry oF CHICAGO, COMPLIANCE AUDIT OF THE IMPLEMENTATION OF THE DETAILED HiR-
ING PROVISIONS UNDER THE SHAKMAN JUDGMENT 55 (1989) (covering audit period from May 1,
1986, to April 30, 1988) [hereinafter “Audit II’']. Other authors have suggested that the functions of
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Branti is the “most unmanageable of standards™2°2 is overly pessimistic
about the ability of local governments to bring their practices into com-
pliance with the constitutional prohibition on patronage while still re-
taining the capacity to implement their policies and thus to ensure
democratic accountability.

In sum, patronage is not the only way to fuel a party system, and it
may not even be a very good method for doing so. Patronage more
frequently defeats than encourages the goal of developing a strong two-
party system. And though patronage can be used both to assemble the
power to circumvent formal constitutional structures and to ensure the
loyalty of government employees, its use for the first of these purposes is
highly questionable; and it is unnecessary to ensure the second aim.

Although patronage hiring dates back to the infancy of our republic,
as Justices Powell and Scalia have both emphasized,2%3 this practice was
prohibited on the federal level beginning with the Pendleton Act in 1883,
without causing the demise of the two-party system. It is similarly un-
likely that the party systems existing in American cities, counties, and
states will be destroyed by the prohibition of patronage hiring on the
local level—except that in some areas, political competition may finally
replace a monopoly of power by one political group, as it has done in
Chicago.2%* In retrospect, patronage politics may prove to have been, as
some writers think, an American form of the clientelist politics295 char-
acteristic of less developed countries—a transitional form which has now
made its way into the museum of antiquities.

E. The Remedial Objection.

Another objection raised by Justice Scalia to the prohibition of pa-
tronage hiring is based on the nature of the remedy necessary to imple-
ment that prohibition. Justice Scalia apparently believes that the remedy
may be worse than the disease, effectively constitutionalizing civil service

each municipal position should be analyzed and classified—where this has not already been done—
and the basis for the classification carefully documented, so as to prevail in any subsequent litigation
over the position. See, e.g., Martin, supra note 198, at 57.

202 Rutan v. Republican Party of Illinois, 110 S. Ct. 2729, 2756-58 (1990) (Scalia, J., dissenting).

203 Elrod v. Burns, 427 U.S. 347, 378-78 (1976) (Powell, J., dissenting); Rutan, 110 S. Ct. at 2748-
49 (Scalia, J., dissenting).

204 Tn ‘Chicago, this competition has primarily taken the form of intra-party competition among
“regular” (formerly machine) Democrats and independent or reform Democrats, although a sepa-
rate Harold Washington Party fielded a slate of Black candidates in the 1990 general election.

205 “Clientelism” refers to the patron-client relationships linking landlord and peasant in tradi-
tional societies, or, more broadly, a form of politics favoring exchanges based on private individual
or group benefits instead of the exchanges demanded by law, universal principles, or institutional
procedures. See, e.g., S. ERIE, supra note 24, at 229-35, and works cited therein; see also Toinet &
Glenn, Clientelism and Corruption in the ‘Open’ Society: The Case of the United States, in PRIVATE
PATRONAGE AND PUBLIC POWER: POLITICAL CLIENTELISM IN THE MODERN STATE 193-213 (C.
Clapham ed. 1982).
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and forcing the federal courts to preside over personnel systems and to
review virtually every employment decision reached by a governmental
body.20¢ As Scalia states in his Rutan dissent, “[t]oday the Court makes
its constitutional civil-service reform absolute, extending to all decisions
regarding government employment.”207

This statement is obviously hyperbole, for, as Justice Stevens points
out in his concurrence, it is clearly possible to prohibit hiring upon polit-
ical grounds without requiring the imposition of a civil service code and
system.208 An unsuccessful job applicant will be required to show that
the decision not to employ her was motivated by the impermissible con-
sideration of her political views, sponsorship, or affiliation.2%® Given the
requirement of such a showing, a patronage case would not be essentially
different from the myriad of cases in which the courts rule on employ-
ment decisions allegedly made on grounds of race or other illegitimate
factors. In short, it is certainly possible, at least in theory, to hire for
positions in city government without considering an applicant’s political
views yet without importing all the safeguards of a civil service system or
handing over the operation of municipal personnel systems to the federal
courts. The more pertinent question is whether it is possible to design a
remedy which will be effective where political hiring has been a pervasive
and deeply engrained system, without a period of heavy-handed and in-
trusive involvement by the federal courts. Restated thus, I will examine
the remedial objection in light of the Chicago experience.

Chicago’s experience implementing the Shakman judgment prohib-
iting political hiring provides valuable guidance as to the appropriate
remedies to eliminate patronage hiring which has been systemic. These
remedies may be very simple, so long as they are designed with an intelli-
gent eye to the historical context. For example, in Chicago under the
first Mayor Daley the city department charged with personnel policies
and their implementation was simply bypassed in many employment de-
cisions, as I have described above.2!® Job vacancies were instead listed
with the machine, which then subdivided many of them among the ward
offices. Outside these channels it was well-nigh impossible to gain infor-
mation about any job openings which were not filled by competitive ex-
amination. Moreover, although most skilled positions were supposed to
be filled by competitive examination, exams were held infrequently and
positions were instead filled by “temporary appointments,”211

The remedy in Shakman therefore began by requiring the city to

206 Rutan, 110 S. Ct. at 2747 (Scalia, J., dissenting).
207 4.

208 4, at 2740 (Stevens, ., concurring) {(citing Illinois State Employees Union v. Lewis, 473 F.2d
561, 567-68 (7th Cir. 1972), cert. denied, 410 U.S. 928 (1973)).

209 Rutan, 110 S. Ct. at 2740.

210 See supra notes 46-51 and accompanying text.

211 See P. KNAUSS, supra note 19, at 101-03.
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make information about job vacancies available to the general public.212
The court required the city to post notices of job availability, accompa-
nied by objective job descriptions, in the Department of Personnel and in
a number of outlying city facilities.2!?> Other simple and obvious changes
with significant remedial impact included a provision that a list of all job
openings be given to any individual or organization requesting it and a
requirement that the city occasionally place an advertisement in the local
newspaper concerning the availability of this list.2'4 The court also re-
quired the city to provide all current employees and job applicants with a
description of their rights under the Shakman judgment.2!> Finally, the
Shakman remedial order required the city to submit a more detailed plan
of compliance within 120 days and to file quarterly affidavits and annual
reports concerning compliance with the court for a period of ten years.216

Beyond these fairly minimal requirements, most of the remedial pro-
visions under Shakman were the result of hard bargaining by the plain-
tiffs under the exigent circumstances of a hiring freeze imposed by the
district court when the city failed to submit its compliance plan in a
timely fashion.2!” The Detailed Hiring Provisions which resulted from
these negotiations included specific procedures to be followed when hir-
ing employees, as well as quite elaborate record-keeping and auditing re-
quirements. To prevent politically appointed department heads from
hiring their political allies in nonpolicymaking positions, the Shakman
plaintiffs insisted upon the inclusion of a bifurcated hiring process, under
which screening of applicants is performed by the Department of Person-
nel and a list of eligible candidates is then transmitted to the hiring de-
partment. For jobs requiring minimal skills—many of the positions in
the Department of Streets and Sanitation, for example—the screening is
done by the use of a simple lottery conducted after a period of notice of
job availability.?!® For some skilled positions, the screening is performed
by competitive examinations administered by the Department of Person-
nel.21® For skilled positions not filled by examination, however, the Hir-
ing Provisions mandate a rather elaborate and complicated review of
candidates’ credentials by the Department of Personnel, followed by re-
ferral of a certain number of candidates to the hiring department for .

212 Many of the steps taken in Chicago, such as the public advertisement of job openings and the
abolition of “temporary” jobs, were similar to those taken in the 1930s by New York City’s famous
“reform” mayor, Fiorello LaGuardia. S. ERIE, supra note 24, at 121-22.

213 Shakman v. Democratic Organization of Cook County, 569 F. Supp. 177, 180 (N.D. 11l 1983);
see also Hiring Provisions, supra note 106, at II1-2.

214 Shakman, 569 F. Supp. at 180-81.

215 I4. at 181.

216 Id. at 180-82.

217 In April 1984, District Judge Nicholas Bua imposed a freeze on all new hiring by the city to
force it to file its plan of compliance, which was overdue. See Chi. Tribune, May 7, 1984, § 1, at 1.

218 Hiring Provisions, supra note 106, at IV-3 to IV-4,

219 Id. at IV-9.

91

HeinOnline -- 86 Nw. U L. Rev. 91 1991-1992



NORTHWESTERN UNIVERSITY LAW REVIEW

consideration.220

None of these remedial measures requires the federal courts to step
into the position of Commissioner of Personnel, yet they appear to have
been very effective in eliminating political hiring within a relatively brief
period of time. The compliance audit for the first year, 1985-1986, found
that “with a few significant exceptions, the hiring procedures followed by
the City to fill open positions were consistent with the intent of the De-
tailed Hiring Provisions.”?2! A second audit, covering the period from
1986-1988, also concluded that the city was in substantial compliance
with the Shakman principles and that “[t]he application of the Shakman
hiring principles has undoubtedly achieved its basic purpose—the restric-
tion of political hiring.”’222

At the same time, however, the second audit concluded that the Hir-
ing Provisions instituted to implement the Shakman decree were unnec-
essarily cumbersome, causing lengthy delays in the hiring process and
resulting in the city’s inability to recruit the most highly qualified candi-
dates for vacant positions.22> Departments reported that the hiring pro-
cess could take as long as two to four months to complete, causing the
city to lose applicants whose skills were in demand in the private sec-
tor.>2¢ While admitting that many of these delays were caused by actions
of the Budget Office, heavy workload in the Department of Personnel,
and inefficiencies in the hiring departments, the auditor stressed that the
Shakman provisions inserted an additional layer of formality and
paperwork in the hiring process, making it difficult for the city to fill
professional positions and high vacancy positions, each of which require
expeditious hiring.2?> These problems appear to be caused primarily by
the bifurcation of the hiring process between hiring by the departments
and screening by the Department of Personnel, by consequent delays in
getting lists of eligible candidates to the hiring departments, and by the
extensive paperwork required by the auditing process outlined in the Hir-

220 1d. at IV-1 to 1V-16. For a more detailed description of the hiring plan implemented in
Chicago, see Freedman, supra note 105, at 850-52.

221 SHAKMAN COMPLIANCE AUDIT FOR THE YEAR 1985-1986, Pt. I, at 7 (1986). The excep-
tions were said to be primarily due to inadequate recordkeeping, but the following instances of non-
compliance were also noted: (1) the Department of Law and the Office of the Budget elected not to
comply due to the allegedly confidential nature of their tasks; (2) the Department of Personnel did
not participate in screening panel meetings for a two-month period in 1986, leaving both screening
and hiring to the hiring departments; (3) commissioners of two departments were required to submit
names of candidates hired to a mayoral liaison for authorization, resulting in unexplained delays of
up to 90 days; and (4) four emergency appointments were rehired in 1985 on a priority basis as
regular full-time employees within three months after their termination as emergency appointments,
thus bypassing the screening and application procedures of the Hiring Provisions. Id.; see also
Freedman, supra note 105, at 853-54.

222 Audit 11, supra note 201, at 3, 57.

223 Id. at 3-4, 40.

224 Id. at 4.

225 4. at 40-41.
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ing Provisions.226

Based on these problems, must we conclude that the experience of
Chicago in implementing the Shakman decree confirms Justice Scalia’s
predictions about the unworkability of any remedy for political hiring? I
think not. However, governmental bodies seeking to bring their hiring
practices into compliance with Rutan and federal courts issuing remedial
orders in cases involving political hiring should take a careful look at the
Chicago experience, both to learn from it and to avoid its pitfalls. Ata
minimum, the lesson they should draw is to keep their remedial measures
simple and to avoid complicated mechanisms which may cause remedial
hiring provisions to collapse under their own weight. Although different
measures may be appropriate to address different historical situations,
the Chicago experience suggests that the best remedy may simply be to
publicize job vacancies widely, to disseminate information about the
First Amendment rights of job applicants, and then to rely upon a
professionalized personnel department, coupled with the threat of litiga-
tion by individuals whose rights are violated.

F. The Floodgates Objection.

Last, one must consider whether the prohibition of patronage hiring
will lead to a flood of litigation. Justice Scalia argues that “When the
courts are flooded with litigation under that most unmanageable of stan-
dards (Branti) brought by that most persistent and tenacious of suitors
(the disappointed office-seeker) we may be moved to reconsider our in-
trusion into this entire field.”22? As with Scalia’s other objections, his
insistence that the Ruran decision will open the floodgates to countless
lawsuits can be evaluated by looking at the aftermath of the Shakman
judgment in Chicago. Although it has been illegal to condition public
employment upon political grounds since the 1979 district court opinion
in Shakman, which was followed by the remedial order entered by con-
sent in 1983, by mid-1990 only two political discrimination cases had
been brought by applicants for jobs with the City of Chicago.228

This fact may seem puzzling at first glance, since the pool of poten-
tial plaintiffs is obviously large and Justice Scalia seems so sure that every
disappointed job-seeker will rush into federal court. There are several
possible explanations why so few job applicants have brought suit against
the city. One practical reason for the small number of lawsuits is the
combination of Elrod’s prohibition against the firing of current employ-
ees and budgetary constraints on hiring new employees during this pe-

226 See id. at 47-49. Many of the complaints focused on the delay in transmitting lists of referrals
to the hiring departments and the necessity of then interviewing all of the candidates on the referral
lists, if they had not previously been rank-ordered by lottery or examination.

227 Rutan v. Republican Party of Ilinois, 110 S. Ct. 2729, 2758-59 (1990) (Scalia, J., dissenting).

228 This figure was obtained in telephonic interviews with Darka Papushkewych of the City of
Chicago Department of Law in the Summer of 1990.
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riod. If it is illegal to discharge nonpolicymaking employees on political
grounds, then the only positions available for political hiring without the
creation of new jobs are those which become available through attrition.
However, the overall number of city employees has in fact been shrinking
in the last decade. The total city work force has declined from a high of
more than 43,000 employees to an estimated 38,000 in 1990, and that
figure is projected to fall even more in the future.22® Thus, hiring has
simply not taken place in very large numbers during the period under
study.

Even if large-scale hiring does resume in Chicago, however, poten-
tial plaintiffs and their attorneys will still face two substantial legal hur-
dles in any suit alleging political discrimination in hiring: first,
establishing standing to sue, and second, meeting the Mt. Healthy?3° bur-
den of proof. Since the time of the Elrod decision, the Supreme Court’s
interpretation of the standing requirement has become increasingly re-
strictive, resulting in the reversal of the Shakman case itself.231 Under
current doctrine, a plaintiff must show both that the injury suffered is
fairly traceable to, or caused by, the defendant’s action and that the in-
jury is likely to be redressed by the action of the court.232 Thus, an indi-
vidual who was not hired for a city job would need to show not only that
she had applied for such a job and did not get it, but also that she was
among the smaller number of candidates who were under serious consid-
eration for the position. Only by making such a showing could she rea-
sonably argue that the court’s decision would in fact result in relief for
her. These twin requirements of “traceability” and “redressability”
would thus tend to cut down the number of suits brought to challenge
individual employment decisions, although they would not prevent class
actions challenging quasi-institutionalized systems of patronage hiring.

The second hurdle to confront plaintiffs bringing political discrimi-
nation suits is an extremely difficult burden of proof. Courts faced with
cases involving allegations of politically motivated employment decisions
have repeatedly turned to Mt. Healthy City School District Board of Edu-
cation v. Doyle for guidance.233 Mt. Healthy requires that a plaintiff show
that constitutionally protected conduct—freedom of expression and asso-
ciation in patronage cases—was a substantial motivating factor in the
employer’s decision.2*¢ The government may then establish as a defense
that it would have made the same decision even in the absence of the

229 Chi. Tribune, May 24, 1990, § 3, at 3.

230 Mt. Healthy City School District Board of Education v. Doyle, 429 U.S. 274 (1977).

231 Shakman, 829 F.2d 1387 (7th Cir. 1987).

232 See, eg., Allen v. Wright, 468 U.S. 737, 751-53 (1984). About the reversal of Skakman on
grounds of standing, see supra text accompanying notes 107-09.

233 See, e.g., Nekolny v. Painter, 653 F.2d 1164, 1166-68 (7th Cir. 1981), cert. denied, 455 U.S.
1021 (1982); Tanner v. McCall, 625 F.2d 1183, 1195 (5th Cir. 1980), cert. denied, 451 U.S. 907
(1981); Gannon v. Daley, 561 F. Supp. 1377, 1379 n.3 (N.D. IIL 1983), and cases cited therein.

234 Mt. Healthy, 429 U.S. at 285-87.
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protected conduct.23®> Thus, a plaintiff must be prepared to show not
only that she was exceptionally well-qualified for the job for which she
applied, but also that there was no other non-prohibited reason why she
was not hired. Assuming that both parties are represented by competent
counsel, these heavy burdens on any potential plaintiff can be relied upon
vastly to reduce the number of cases “flooding” through the proverbial
gates. But if the constitutional prohibition upon restricting the First
Amendment rights of public employees is to be effective, one would hope
that it will not be reduced to a trickle.

CONCLUSION

In sum, my study of the available social science literature and of the
Chicago experience leads me to conclude that Justice Scalia’s prediction
that dire consequences will flow from the prohibition of patronage is mis-
taken. The historical experience shows that patronage parties did not in
fact play the beneficial role they are said to have played in American
political life. Rather than bringing new groups into the political process,
patronage parties have historically used patronage to perpetuate their
own power and have relied upon selective mobilization of the vote in-
stead of encouraging political participation in general. Although many
individuals in certain groups did reap benefits from patronage, the im-
pact upon excluded groups was not benign. In Chicago, for example,
patronage was used to consolidate the political power of groups whose
interests were directly opposed to those of the emerging Black near-
majority.

By contrast, Blacks today make up approximately 35% of the mu-
nicipal work force in Chicago; and lively political competition has re-
placed what Professor Peter Knauss once called a “one-party state.’*236
Based upon the results of the first audit submitted to the federal district
court, the attorney for the Shakman plaintiffs pronounced that “imple-
mentation of the decree has reduced dramatically the degree of coercion
placed on new hires; it has improved the overall quality of hiring, and
has dramatically reduced the extent to which city employment practices
give an improper electioneering advantage to a favored political fac-
tion.”237 In short, based on the Chicago experience, the abolition of pa-
tronage hiring is unlikely to have the disastrous consequences for our
political system which Justice Scalia predicts.

235 [Id. at 287.
236 P. KNAUSS, supra note 19,
237 Johnson, supra note 97, at 493.
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