











1984] FLEEING FELONS 109

personal security outweighs that of general law enforcement.
Therefore, any seizure that intrudes upon the personal security
in such an explicit, and in many instances irrevocable, fashion
must be narrowly tailored to its justification.'??2 This argument
does not ignore a state’s need to protect its citizenry; it simply
urges that the use of deadly force be confined to those situations
involving suspects known to pose a threat of actual violence.

A deadly force rule applied to apprehension of nonviolent
fleeing felons is also unreasonable in light of the common-law
rule and the realities of modern police practice. The form of
the doctrine is exalted beyond its purpose; the violent and the
nonviolent felon are treated alike.!'? The common law did not
permit the use of deadly force against those suspected of nonvio-
lent crimes. At a bare minimum, the Memphis Police should be
trained to shoot to wound and not to kill. Other urban areas
require an officer to aim for an extremity, and have not suffered
any adverse law enforcement consequences as a result.!?* Sev-
eral major police departments do not allow officers to shoot at
all to apprehend suspects fleeing after committing nonviolent
felonies.'?> Instead, they rely on communication with other of-
ficers to effectuate the arrest. The underlying rationale behind
this policy is the belief that a nonviolent felon does not pose a
great enough danger to the community to warrant the use of
deadly force.!26

Even if one were to accept the idea that crime generally, and
the fleeing of suspects more particularly, are deterred by killing
the fleeing felon, then other considerations come into play. In

122 Florida v. Royer, 103 S. Ct. 1319, 1328 (1983).

123 See supra notes 11-23 and accompanying text. Unlike most modern felonies, the
common-law felonies were all violent offenses.

124 See Brief for Appellant at 34, Gamer, 710 F.2d at 240, which cites Peoria, Illinois as
an example. The captain of the Memphis Police Department testified at trial that shoot-
ing to kill (at the torso) was not related to police safety, but was suggested to officers solely
because the torso is a greater target.

125 Only four cities in the United States with populations over 250,000 follow the com-
mon-law rule. More than half of those cities have stricter policies than the Model Penal
Code Proposal cited by the Gamer court. Approximately 40% limit the use of deadly force
to “atrocious” felonies, ¢.g., rape or murder. NATIONAL INST. OF JusTicE, U.S. DEP'T OF
JUSTICE, A BALANCE OF FORCES: A REPORT OF THE INTERNATIONAL ASSOCIATION OF
CHier oF PoLrice 17 (Matulia 1982). This is true even in states that foliow the common-
law rule. In Michigan, a common-law jurisdiction, more than half of the cities have
deadly force policies that restrict the use of deadly force to violent crimes. STA¥¥ REPORT
TO THE MIcHIGAN CiviL RIGHTs CoMM’N 54 (May 1981).

126 This is easily seen by an examination of the statutory penalties for nonviolent
crimes. If the convicted burglar can only be given 5 to 15 years in prison, then that should
be taken as society’s collective judgment of the maximum appropriate sanction.
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110 CUMBERLAND LAW REVIEW [Vol. 15:89

Memphis, for example, less than one-half of one percent of all
arrests involved deadly force. On a national level, in order for
the police to arrest one percent more of the nonviolent fleeing
felons in a single year, they would have to increase the rate at
which deadly force is used at least fifty times. That would re-
sult in approximately 35,000 fatalities and 70,000 woundings
nationally.'?” Are we willing to pay such a high price for more
effective law enforcement?

Therefore, the conclusion seems inescapable that a tradi-
tional fourth amendment balancing approach leaves the fleeing
felon rule, as applied to nonviolent felons, on the wrong side of
the constitutional line.

B. The Erghth Amendment

The initial barrier to any claim that the use of deadly force is
barred by the eighth amendment is the determination of
whether the apprehension of the fleeing felon is within the am-
bit of the word “punishment.”'?¢ The Court has experienced
difficulty determining whether particular government sanctions
constitute punishment.'?® However, according to the Court’s
most recent decision regarding this issue, the determination
should focus on whether “the disability is imposed for the pur-
pose of punishment or whether it 1s but an incident of some
other legitimate governmental purpose.”'3° In essence, there
must be an unzent to punish.t3!

The Court has cited seven criteria as “guideposts’ for decid-
ing whether any particular sanction constitutes punishment.
Those criteria are:

1) whether the sanction involves an affirmative disability or
restraint;

2) whether it historically has been regarded as punishment;

3) whether it comes into play only upon a finding of scienter;

4) whether its operation will promote the traditional aims of
punishment—retribution and deterrence;

5) whether the behavior to which it applies is already a crime;

127 Fyfe, Observations on Deadly Force, 27 CRIME & DELINQ. 376, 381 (1981).

128 Note, supra note 29, at 572.

129 See, e.p., Bell v. Wolfish, 441 U.S. 520 (1979); Kennedy v. Mendoza-Martinez, 372
U.S. 144, 165-67 (1963).

130 A/, 441 U.S. at 538.

131 Sherman, supra note 23, at 79.
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6) whether there is an alternative purpose to which it may ra-
tionally be connected and is assignable to it; and,

7) whether it appears excessive in relation to the alternative
purpose assigned.!3?

An examination of these criteria suggests that the use of deadly
force by the police against nonviolent fleeing felons indeed con-
stitutes punishment.

Death, as the Court often has recognized, is the ultimate pen-
alty:133 “It is not only a deprivation of rights but a deprivation
of ‘the right to have rights.’ ”13¢ Clearly it is an affirmative disa-
bility or restraint. The origins of the deadly force rule are
equally unambiguous. As the history of the fleeing felon rule
indicates, the rationale of the doctrine was that it was merely an
acceleration of punishment, “a premature execution of the inev-
itable judgment.”!3> In a more modern context, Chief Bracy of
the New York Police Department has said, “from my experi-
ence 1t seems that shooting a fleeing felony suspect 1s mostly
related to an officer’s urge to punish a criminal.”!36 Scienter,
both at common law and at present, was and is a necessary ele-
ment of every felony.'3? When a police officer, upon determina-
tion that a felony has been committed, uses deadly force to

132 See Mendoza-Martinez, 372 U.S. at 168-69.

133 Furman v. Georgia, 408 U.S. 238 (1972). “In a society that so strongly affirms the
sanctity of life, . . . the common view is that death is the ultimate sanction.” /2 at 286,
See also Woodson v. North Carolina, 428 U.S. 280, 323 (1976) (Rehnquist, J., dissenting);
Screws v. United States, 325 U.S. 91, 118 (1945) (Rutledge, ]J., concurring).

134 Furman, 408 U.S. at 290 (Brennan, J., concurring). In the capital punishment cases,
a number of the justices have recognized that death is a different kind of punishment in
both its severity and finality. “[F]rom the point of view of society, the action of the sover-
eign in taking the life of one of its citizens also differs dramatically from any other legiti-
mate state action.” /fd See Garner v. Florida, 430 U.S. 349, 357-58 (1977) (Stevens, ]J.,
concurring). The difficulty with relying upon the death penalty cases is that they hold
that death is a different kind of punishment. In Garner the issue is whether the use of
deadly force is punishment at all. In a sense, using those cases as precedent assumes the
conclusion.

135 See supra notes 11-24 and accompanying text. “Let all go forth where God may
direct them to go, let them do justice on the thief.” Laws orF Ebcar, TENTH CENTURY
ENGLAND, as guoted in, T. CRITCHLEY, A HISTORY OF POLICE IN ENGLAND AND WALES
(2d ed. 1972). The common law authorized the victims of crimes and attempted crimes to
kill the criminal regardless of whether it was necessary to prevent the felony. In the con-
text of the times in which the kill-to-arrest doctrine evolved, it was clearly linked to a
philosophy of summary justice that can only be viewed as punishment. Sherman, supra
note 23, at 81.

136 Brief for Appellant at 20, Gamer, 710 F.2d at 240.

137 Sherman, supra note 23, at 82; see also United States v. Valent, 258 U.S. 250, 251
(1922).
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effectuate an arrest, an argument may be made that such force
is asserted as a result of the officer’s finding of scienter.

The deadly force rule is also an attempt to promote retribu-
tion and deterrence. The court has noted in the death penalty
context that death is society’s most extreme retributive meas-
ure.'38 Killing the fleeing felon implies the notion of “just des-
serts” as well. The Sixth Circuit panel in Wi/ey, expressed this
when it said, “[t]here is no constitutional right to commit feloni-
ous offenses and escape the consequences of those offenses.”’139
The deterrence question is difficult to answer as an empirical
matter. There can be little doubt, however, that police depart-
ments that allow the use of deadly force intend for it to deter.!4°
This aspect of the rule was implicit in the Second Circuit’s opin-
ion in _fones v. Marskhall,'**' when it found that states have a right
to place a higher value on order than on the rights of suspects.
Order can only be achieved, in the context of the Jones court’s
theorem, through deterrence. Deterrence, both specific and
general, requires apprehension. 42

The underlying behavior bringing the penalty of deadly force
into play is a felonious crime.'** Police departments certainly
have an interest in protecting the public from criminals and
crime and in apprehending suspects. The state, therefore, has
an alternative justification in addition to punishment. The is-
sue, however, as was expressed by the Court in the Wo/fis and
Mendoza opinions is whether the sanction is excessive in relation
to the purpose.’** A majority of states has laws that authorize
the so-called “any-felony” policy. This policy essentially allows

138 Woodson v. North Carolina, 428 U.S. 280, 323 (1976).

139 It is important to note that this line of analysis assumes the guilt of the fleeing felon
suspect. Flight, however, does not necessarily indicate guilt. As most of these cases involve
minors, and frequently black minors who in many cities think of the police as enemies,
there is an increased likelihood that even an innocent youth will run.

The Mayor of Memphis said in 1972, “The black community, speaking generally and in
a broad sense, perceives the police department as having consistently brutalized them,
almost their enemy instead of their friend. . . .” Brief for Appellant at 41, Garner, 710
F.2d at 240.

140 Sherman, supra, note 23, at 83. Courts generally have assumed that such force has
the same deterrent effect as punishment. The district court in Wiley, found that one of the
principal purposes of Memphis’ policy was to deter criminal conduct. Wiley v. Memphis
Police Dep’t, Civ. Act. No. C-73-8, Mem. Op. at 13 (W.D. Tenn. June 30, 1975).

141 528 F.2d 132 (2d Cir. 1975).

142 Sherman, sugra, note 23, at 83.

143 In Garner, burglary is prohibited by TENN. CODE ANN. § 39.901 (1975). Flight,
however, is not a statutory crime in Tennessee. It is prohibited as a misdemeanor by the
MEMmPHIS, TeNN. CrTy Copk § 1-8.

144 See supra, notes 103-105 and accompanying text.

HeinOnline -- 15 Cunmb. L. Rev. 112 1984-1985



1984] FLEEING FELONS 113

a police officer to use firearms or other means of deadly force to
arrest a person suspected of committing any felony.'#> In such
states, police are permitted by law to shoot fleeing persons sus-
pected of offenses such as check forgery and auto theft. The use
of deadly force in these situations seems clearly excessive in re-
gard to the state’s interest in protecting the public and the po-
lice officer. There simply is no threat of physical danger to
either group. The state’s interest in the apprehension of sus-
pects does not justify the use of deadly force either. If the officer
is successful, the means of apprehension, death, is far more se-
vere than the maximum penalty for the crime.'46 Additionally,
most suspects can be captured through other means, such as
investigation and police communication with other officers.!+’
Finally, killing suspects frustrates the public interest in bringing
the individual to justice. The apprehended suspect is turned
over to the judicial system and surrounded with procedural pro-
tections. He has constitutional rights to bail, counsel, and a fair
trial, and is presumed innocent. Even if convicted, the individ-
ual is incarcerated not only to punish but also in an attempt to
rehabilitate. The dead receive none of these opportunities.

It appears, therefore, that the unnecessary use of deadly force
amounts to nothing less than an “on the spot” imposition of
punishment. The inquiry then becomes whether it is cruel and
unusual. Most of the Court’s analyses in this area are found in
death penalty cases.!*® Those cases show most clearly a concern
with proportionality, z¢., whether the punishment is dispropor-
tionate to the offense.!4?

145 UJ.S. DEP’T OF JUSTICE, POLICE Ust or DEADLY FORCE: A CONCILIATION HAND-
BOOK FOR CITIZENS AND THE POLICE (1982).

146 Sherman, supra, note 23, at 85. That some suspects may be fortunate enough to
only be maimed, rather than killed, does not change the excessiveness analysis. The prac-
tice is shoot to kill. The officer’s attempt to use deadly force, regardless of whether he is
successful, 1s excessive.

147 New York City, for example, relies on this method instead of deadly force. Brief for
Appellant at 26, Garner, 710 F.2d at 240. See also supra notes 27-29 and accompanying text.

148 See, ¢.g, Enmund v. Florida, 458 U.S. 782 (1982); Coker v. Georgia, 433 U.S. 584
(1977); Gregg v. Georgia, 428 U.S. 153 (1976); Furman v. Georgia, 408 U.S. 230 (1972).

149 Sherman, supra, note 23, at 89. Besides the death penalty cases there are several
cases that show a concern with proporticnality. In the 1983 Term, in Solem v. Helm, 103
S. Ct. 3001 (1983), the Court held that life imprisonment without parole for 7 nonviolent
felonies was disproportionate to the underlying felonies and in violation of the eighth
amendment. The Court stated a general principle of proportionality between the crime
and the sentence. /4. at 3009.

In Robinson v. California, 370 U.S. 660 (1962), the Court held that criminalizing the
status of narcotics addiction and imposing a 90 day sentence was cruel and unusual pun-
ishment. /4
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The Court has held that it is disproportionate to execute a
person for rape of an adult woman!®® or felony murder.'s!
Therefore, at first blush it would clearly seem disproportionate
to kill most fleeing felons. However, the state still has the abil-
ity to incarcerate those convicted of rape or felony murder; its
interests in deterrence and protection of the community are still
being served even though it cannot invoke the death penalty.
The fleeing felon who escapes, on the other hand, will not be
incarcerated and thus forced to face the consequences of his ac-
tions. In that case, the state’s legitimate interests are not being
met. In one sense the analogy between the death penalty and
the use of deadly force to arrest does not work very well. The
Court’s holdings in the death penalty cases, however, are more
properly read to suggest that life is too valuable to destroy when
protecting lesser interests, even interests as great, for example,
as deterring rape. Proportionality, as a principle, is not depen-
dent upon alternatives. If the electric chair is more than a con-
victed burglar deserves, a bullet in the back is more than a
suspected burglar deserves.

When one considers the host of eighth amendment proce-
dural protections required before the death penalty may be im-
posed,'>?2 it becomes clear that a state cannot impose the
ultimate sanction, unless and until similar procedures are fol-
lowed. The “on the spot” nature of the officer’s decision to kill
simply does not meet the eighth amendment’s standards in this
regard.

At times, the Court also has spoken of an “evolving standard
of decency” component of the eighth amendment.’®3 As was
shown in an earlier section of this Article, many major urban
police departments, as well as many state legislatures, are mov-
ing away from the use of deadly force against nonviolent fleeing
felons.!>* In addition, virtually all of the academic literature of
the last fifty years has been highly critical of the rule.'*> The

150 Coker v. Georgia, 433 U.S. 584 (1977).

151 Enmund v. Florida, 458 U.S. 782 (1982).

152 The Court has imposed, out of the eighth amendment, the procedural protections of
a bifurcated trial, automatic judicial review, and the necessity of finding aggravating cir-
cumstances. Gregg, 428 U.S. at 153.

153 Furman, 408 U.S. at 269-270. See also Trop v. Dulles, 356 U.S. 86 (1958).

154 See supra notes 24-29 and accompanying text.

135 Sherman, supra note 23; Mogin, supra note 18; Comment, supra note 5; Note, supra
note 25; Note, supra note 29. Sec also Note, Legalized Murder of a Fleeing Felon, 15 VA. L.
REv. 582 (1929); Note, T7%e Use of Deadly Force in Arizona by Police Officers, 1972 Law & Soc.
ORDER 481.

HeinOnline -- 15 Cunb. L. Rev. 114 1984-1985



1984] FLEEING FELONS 115

trend appears to be away from the use of deadly force in situa-
tions such as that involved in Gamer.’56 This fact, in conjunc-
tion with the eighth amendment’s concern with proportionality
and proper procedural protections offers significant substance
to the argument that the use of deadly force against the nonvio-
lent fleeing felon is indeed cruel and unusual.

C.  Due Process

The Garmer court also found the Tennessee rule to contravene
the due process clause. Although the court said it was not en-
gaging in substantive due process review,'*? it is difficult to as-
certain what else the court could have been doing. The Garner
court first recognized the right to life as fundamental, and then
examined the statute to see if it was narrowly tailored to serve
only the compelling governmental interests at stake. The analy-
sis turns, then, on whether the court was correct in asserting
that there is a fundamental right to life. That life is mentioned
in both due process clauses of the Constitution goes far in set-
tling the question.!'>® Although the Supreme Court has never
explicitly held that there is a fundamental right to life,'>? it has
referred to the concept frequently enough'® to make it certain
that such a right would be recognized.

In San Antonw Schoo! District v. Rodriguez,'s' the Court found
that education was not a fundamental right because it was not
expressly mentioned in the due process clause. Following this
reasoning, the right to life would be fundamental because it is

156 See Mattis v. Schnarr, 547 F.2d 1007 (8th Cir. 1976); Landrum v. Moats, 576 F.2d
1320 (8th Cir. 1978); Garner v. Memphis Police Dep’t, 710 F.2d 240 (6th Cir. 1983); and
other cases restricting the use of deadly force, cited supra notes 62-66 and accompanying
text.

137 Garner, 710 F.2d at 248. The analysis, as well as the precedents used by the court
were of a substantive due process nature, and not similar to a procedural due process
inquiry.

158 No person shall be deprived of “life, liberty, or property, without due process of
law.” U.S. CONST. amends. V, XIV.

159 Rights held to be fundamental include, but are not limited to: the right to vote,
Kramer v. Union Free School Dist., 395 U.S. 621 (1969); the right to travel, Shapiro v.
Thompson, 394 U.S. 618 (1969); and the right to procreate, Skinner v. Oklahoma, 316
U.S. 535 (1942).

160 Note, supra note 29, at 564. See, c.g., Roe v. Wade, 410 U.S. 113, 157 (1973) (abor-
tion); Screws v. United States, 325 U.S. 91, 123 (1945) (Rutledge, J., concurring) (life is
among the “clear-cut fundamental rights”); Johnson v. Zerbst, 304 U.S. 458, 462 (1938)
(“fundamental human rights of life and liberty™); Yick Wo v. Hopkins, 118 U.S. 356, 370
(1886) (“‘the fundamental rights of life, liberty and the pursuit of happiness”). Ses also
Williams v. Kelly, 624 F.2d 695, 697 (life was found to be of constitutional dimension).

161 411 U.S. 1, 33-35 (1973).
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expressly mentioned. This conclusion is supported by the
Court’s language in Roe v. Wade. Justice Blackmun, writing for
the Court, said that if a fetus were a person, its right to life
would be protected by the fourteenth amendment. The right to
life is inherent, he went on to say, in the fourteenth amend-
ment’s concept of a person.'2 The reasoning set forth by the
Supreme Court suggests that the fleeing felon statute, as it pres-
ently stands, impinges on the fourteenth amendment’s concep-
tual right to life and is, therefore, violative of the due process
clause.!63

Even if the Court does not find that the right to life is funda-
mental, the Tennessee rule still raises several questions of proce-
dural due process. First, the Court said in Bel/ v. Wolfish, that a
person may not be punished prior to an adjudication of guilt.'6*
One of the functions of the due process clause is to protect citi-
zens against police officers “who decide to take the law into
their own hands and act as prosecutor, jury, judge, and execu-
tioner.”’16> The Tennessee deadly force rule is the clearest possi-
ble instance of “ultimate’” police misconduct. The resolution of
this issue, however, like the eighth amendment question, turns
on whether the police action is punishment.!66

Another procedural due process argument is that a mortally

162 410 U.S. 113, 157.

163 An argument that frequently comes up in this context is that the balancing of the
scape of the right should be left to the legislature. See, e.g., Wiley, 548 F.2d at 1251-52.
This argument, however, ignores the fact that courts already limit the statute. The Ten-
nessee law, for example, makes no felony/misdemeanor distinction. That rule has been
imposed by the Tennessee courts. Johnson v. State, 173 Tenn. 134, 137, 114 S.W.2d 819,
820 (1938); Reneau v. State, 70 Tenn. 720, 721 (1879). Additionally, such an argument
abdicates judicial review. What if the Tennessee rule allowed the police to kill fleeing
misdemeanants? Would that be constitutional as well? The question then becomes, not if
a line can be drawn, but where. Judicial review, by its very nature, involves a conflict
between judicial and legislative judgment as to what the constitution means or requires.
Furman v. Georgia, 408 U.S. 238, 313 (1972) (White, J., concurring). Review in the in-
stant case is not so much a substitution of judgment as it is the setting of a constitutional
floor. Admittedly, however, the Gamer court’s endorsement of the Model Penal Code may,
at least in appearance, move toward a substitution of policy judgment. An argument can
also be made that even if the Court finds that the right to life is not fundamental, the
fleeing felon rule cannot survive a lesser degree of scrutiny, 7.2, minimum rationality. Be-
cause the common-law distinctions between the violent and nonviolent nature of the
crime are no longer present, it is irrational to kill all feeing felons without making the
types of distinctions made by the commeon law.

164 441 U.S. 520, 535 (1979).

165 Screws v. United States, 325 U.S. 91, 106 (1945). The due process clause has been
used to remedy the mistreatment of pretrial detainees and the use of excessive force in
arrest. /d.

166 See supra notes 124-42 and accompanying text.
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wounded suspect has been deprived of his right to trial.'s” The
Court, when faced with other procedural due process claims,
has performed a balancing test in order to determine what pro-
cess is due: the most common formulation weighs the individ-
ual’s interest, the risk of an erroneous deprivation through the
procedures used, the value of additional safeguards, and the
state’s interest, including the burdens that additional proce-
dures would entail.!s8 Placing a restriction on the use of deadly
force against nonviolent fleeing felons would not seem to be any
more burdensome on the state. The officers already must de-
cide if the crime is a felony or misdemeanor, an additional de-
termination that the felony involved violence would be
relatively simple. Even assuming the implementation of such a
policy would result in some cost to the state,'s® the Supreme
Court has held that constitutional rights cannot be made de-
pendent on a theory that it is less expensive to deny than to
afford them.!'” In other procedural due process areas, such as
termination of welfare benefits, the Court has condoned depri-
vations only in situations where a prompt post-termination
hearing is provided. With the use of deadly force, however,
there can be no post-deprivation hearing when the arresting of-
ficer succeeds in seizing the suspect. A person can never be re-
turned to the status quo ante in that case. The procedural
restrictions imposed by the Court in capital cases!’! are useful as
an analogy to emphasize the need to carefully scrutinize any
state acts that endanger life, especially in those instances when
there has been no adjudication of guilt.!”?

D.  FEgual Protection

There is evidence to suggest that the Tennessee fleeing felon
rule has been applied in a manner that is racially discrimina-

167 Mogin, supra note 18, at 549.

168 Mathews v. Eldridge, 424 U.S. 319, 335 (1976). There are other slightly different
formulations of the balancing test but all are very similar. For this reason, only the Aa-
thews test will be used. /d

169 Brief for Appellant at 20, Garner, 710 F.2d at 240.

170 Watson v. City of Memphis, 373 U.S. 526, 537 (1963).

170 See infra note 191 and accompanying text. The procedures in capital cases are
designed to make sure that the death decision is both accurate and individualized. The
decision to use deadly force by a police officer in the heat of the chase obviously is not
suitable for either of these purposes.

172 Another possible argument is that killing a nonviolent fleeing felon so shocks the
conscience that it violates due process. Se¢ Rochin v. California, 342 U.S. 165 (1952)
(stomach pumping for narcotis evidence shocked the majority’s conscience).
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tory. Blacks accounted for 84.2% of suspects shot by the Mem-
phis Police between 1969 and 1976.173 Generally, blacks were
more than twice as likely to be targets,'7 four times more likely
to be wounded,!?> and 40% more likely to be killed.'”¢ Of the
blacks shot, 50% were unarmed and posed no threat as com-
pared to 12.5% for whites.!?” These data are even more signifi-
cant when considered in light of the fact that, pursuant to
Memphis Police policy, the decision to shoot is left totally to the
discretion of the ofhcer.'”® The Court, in other contexts, has
recognized the dangers of such broad discretion.

Recognizing that a finding of disproportionate impact alone
is not sufficient to show an equal protection violation, the Court
has fashioned an intent standard to determine the presence of
such a violation.!” A disproportionate impact can, however, be
used as a starting point in establishing discriminatory intent.!80
Both the City of Memphis and the Memphis Police Depart-
ment have a history of racial problems.’®' The statistical data,
in view of the history of racially motivated problems in Mem-
phis, are difficult to explain on racially neutral grounds.!82 Fur-
thermore, the great degree of discretion given police officers in
determining when to shoot also seems to support a finding that
the Memphis deadly force policy is applied in a racially dis-

173 Brief for Plaintiff-Appellant at 39, Gamer, 710 F.2d at 240.

174 [4. (4.33 per 1000 blacks; 1.81 per 1000 whites). Controlling for differential in-
volvement in property crimes is a way of discounting the fact that more blacks than whites
are involved in and arrested for crimes. In Memphis, blacks constitute 70.5% of those
arrested for property crimes and 84.2% of the property crime suspects shot at by the Po-
lice. 2.

175 14

176 14

177 /d. at 40.

178 Castenada v. Partida, 430 U.S. 482 (1977). “A selection procedure that is
susecptible of abuse or is not racially neutral supports the presumption of discrimination
raised by the statistical showing.” /& at 494.

179 Washington v. Davis, 426 U.S. 229 (1976).

180 Village of Arlington Heights v. Metropolitan Housing Corp., 429 U.S. 252, 265-67
(1977).

181 In addition to the racial claims in virtually all of the Memphis fleeing felon cases,
the Department was repeatedly charged with racial abuse in the 1960s. Brief for Plaintiff-
Appellant at 4, Garner, 710 F.2d at 240. There have also been a number of suits against the
City and the Department for employment discrimination. See, ¢.g., United States v. City
of Memphis, Civ. Action C-74-286 (W.D. Tenn. 1974) (consent decree entered in suit by
United States against the police department).

182 This is an important criterion in determining what effect to give evidence of adverse
racial impact. See Washington, 426 U.S. at 242.
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criminatory manner.'83

The disadvantage of a judicial decision on this ground is that
the law is left in place if the policies can be applied in a nondis-
criminatory manner. While a racial claim does have substantial
merit, a decision on the racial issue alone, without further dis-
tinguishing violent and nonviolent felonies, would regrettably
miss the point. The problem is not that black fleeing felons are
killed and white ones are not. Rather, the problem is that nonv:-
olent fleeing felons, black and white, are being killed.

VIII. A MODEST PROPOSAL

The preceding analysis of the deadly force rule in the context
of the mandates of the fourth, eighth, and fourteenth amend-
ments clearly indicates that the use of deadly force against a
nonviolent fleeing felon is unconstitutional. In the event, how-
ever, the Court finds that the fleeing felon rule does not violate
the fourth or fourteenth amendments and reverses the Sixth
Circuit, opponents of deadly force will be left with two options:
to accept the Court’s ruling or find a new constitutional theory
with which to attack the laws. The eighth amendment, as dis-
cussed above, remains a possibility.’8 The Supreme Court’s
definition of what constitutes punishment, however, has re-
sulted in a lower court’s reluctance to find that killing a fleeing
felon is punishment.!8>

In addition to violating the fourth, eighth, and fourteenth
amendments, an argument may be made that killing the fleeing
felon who has not committed a crime of violence, and does not
pose a threat of violence, violates the ninth amendment. The
ninth amendment provides that the enumeration of certain
rights is not to be deemed a denial of those held by the people.
Although this constitutional provision has rested virtually dor-
mant since its ratification, the Framers certainly believed that
at least some rights were to be protected by it. If not, it be-
comes a part of the Constitution with no meaning!8—a useless

i83 Even though the law is neutral on its face, administration of a law in a racially
discriminatory manner violates the equal protection clause. Yied Wo, 118 U.S. at 373-74.

184 See supra notes 124-51 and accompanying text.

185 14

186 As Chief Justice Marshall stated: “It cannot be presumed that any clause in the
constitution is intended to be without effect.” Marbury v. Madison, 5 U.S. (1 Cranch)
127, 174 (1803).

Many scholars, however, feel that the ninth amendment is useless. These arguments fit
into four basic categories. First, the ninth amendment is merely a policy statement. See,
e.g., Note, The Ninth Amendment: Guidepost to Fundamental Rights, 8 WM. & MARY L. Rgv.
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appendage.

The language of the ninth amendment makes it clear that
certain rights exist even though they are not enumerated in the
Constitution, and these rights should be treated as being on an
equal footing with the enumerated rights. The difficulty, how-
ever, is articulating a rational methodology for the discovery of
those rights, as well as the proper identification of their bounda-
ries and content.!8’

The structure and language of the ninth amendment indi-
cates that the class of rights protected is not closed'®® but rather
evolves along with the law and society. If the class of rights
were closed at the time of the ratification of the ninth amend-
ment, then our Constitution would protect two kinds of enu-
merated rights: those enumerated explicitly in the Constitution
and those demarcated but unnamed in the ninth amend-
ment.'8 Such an interpretation does not make sense either lin-
guistically or as a matter of constitutional interpretation.
Therefore, as a first principle, ninth amendment rights must be
considered as constantly evolving.

But where do we look for these evolving rights? Courts en-
gaged in constitutional adjudication frequently recognize vari-
ous concerns created by the explicit guarantees of the
Constitution as they come in contact with changing situations.
Sometimes these concerns have created new constitutional guar-

101 (1966). This argument suggests that the ninth amendment is just a statement of con-
stitutional policy. This, however, seems to ignore the plain wording of the amendment,
Second, the ninth amendment is solely a restriction on federal power. See, e.g, Black, 7%
Bill of Rights, 35 N.Y.U. L. Rev. 865 (1960). In other words, the unenumerated rights are
those not granted to the federal government. This theory seems to make the ninth amend-
ment synonomous with the tenth. Third, the ninth amendment is a rule of construction
for the rest of the constitution. See, e.g, E. DUMBAULD, THE BILL OF RIGHTS AND WHAT
IT MEaNs ToDAY 63-64 (1957). However, it seems that the use of the term “others” in the
ninth amendment must refer to rights other than those found in rest of the Bill of Rights.
Fourth, the ninth amendment is not needed because of the expansion of the due process
clauses in the fifth and fourteenth amendments. See, c.g., Comment, Unenumerated Rights—
Substantive Due Process, the Ninth Amendment and jokn Stuart Mill, 1971 Wis. L. Rev. 922.
This argument denies the expressed concept of the ninth amendment, ‘¢, that rights are
not to be denied merely because they cannot be located in another part of the constitu-
tion.

For an expanded description and critique of these arguments, see Paust, Human Rights
and the Ninth Amendment: A New Form of Guarantee, 60 CORNELL L. REv. 231, 237-254
(1975).

187 Paust, supra note 186, at 237.

188 C. BLACK, ON READING AND USING THE NINTH AMENDMENT (1981).

189 Jd at 7.
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antees,!'%° or new dimensions to existing ones.!?! At other times,
courts, because of precedential shackles or the confining lan-
guage of a particular constitutional provision, can only recog-
nize a concern as being implicated, but not realized, in a
particular case.'92 These implied concerns taken as a whole,
however, can be used to identify constitutional values that
prove to be useful in structuring ninth amendment rights. That
is the second principle.!93

The Court has grappled with this problem before. In Gris-
wold v. Connecticut,'9* Justice Douglas, after examining the first,
third, fourth, and fifth amendments, found a right of privacy
that protected against governmental intrusion: “[the] specific
guarantees in the Bill of Rights have penumbras, formed by
emanations from those guarantees that helps give them life and
substance.” Justice Goldberg found a right of privacy, with the
assistance of the ninth amendment, in the concept of liberty.!93
The rationale of either of these opinions, if adopted by a court,
would support a ninth amendment guarantee prohibiting the
use of deadly force to apprehend a nonviolent felon.

All of the constitutional provisions discussed in the previous
sections of this Article, even if not separately protecting the in-
dividual in circumstances such as those in the instant case,!96
have been expounded by the Court in such a way that the limi-
tations which these amendments place on government are rele-
vant to the inquiry herein. The fourth amendment’s limitations
on unreasonable police conduct, the eighth amendment’s con-
cepts of proportionality and evolving standards of decency, the
fourteenth amendment’s fundamental rights and proper proce-
dural safeguards all suggest applicable concerns, which, if

190 Se, ¢.g., NAACP v. Button, 371 U.S. 415 (1963) (freedom of association recognized
as a right protected by the first amendment).

191 See, e.g., Katz v. United States, 389 U.S. 347 (1968) (fourth amendment extended to
protect against warrantless wiretapping).

192 San Antonio School Dist. v. Rodriquez, 411 U.S. 1 (1973) (no constitutional right to
a public education).

193 Black, supra note 188, at 9. Professor Black does not formulate his theory of the
ninth amendment in these terms but the approach is similar. Black’s argument is that the
Constitution should be treated in “the common law method,” Z¢., “arguing from the es-
tablished to the not yet established, weighing similarities and differences, and deciding
where the balance lies.” /7.

194 38] U.S. 479 (1965).

195 /4. at 485.

i96 It is my opinion that the deadly force rule does run afoul of the fourth, eighth and
fourteenth amendments. However, if the Court decides otherwise, the concerns expressed
in those constitutional provisions would still be relevant in a ninth amendment inquiry.
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looked at together and applied in conjunction with the ninth
amendment argument above, would certainly provide a nonvio-
lent felon with sufficient constitutional protection against the
use of deadly force. The fourth amendment generally has oper-
ated as a restraint on police conduct and subjected police ac-
tions to a standard of reasonableness in light of both the state’s
interest in law enforcement, the individual’s interest in personal
security, and the gravity of the underlying offense. The sixth
amendment guarantees an accused the right to a fair trial. The
eighth amendment has subjugated government sanctions to
standards of proportionality and made unconstitutional those
state criminal penalties that are grossly excessive to the crime
committed by the individual. That amendment also has, at
times, used an evolving standard of decency test to test a partic-
ular punishment. The language of the fourteenth amendment,
whether it creates fundamental rights or not, indicates a con-
cern that life not be taken without proper justification and
proper procedures. The penumbras and values expressed by
these amendments, as applied in this context, give substance to
an individual’s right not to be deprived of life before an adjudi-
cation of guilt, unless the individual has endangered the lives of
other members of the community or of the police officers seek-
ing to apprehend him.

This is not a novel idea, rather it is a right recognized by the
common law.'*” The ninth amendment, by its terms, seems to
incorporate a historical approach to the discovery of rights,
rights which can be found in the nation’s “experience with the
requirements of a free society.”19¢ That being so, then the trend
away from the use of deadly force, as well as the historical
dimensions of the rule, are highly relevant to a ninth amend-
ment analysis. The ninth amendment, as part of the dynamic
instrument of the people, must be utilized to meet contempo-
rary needs and expectancies of fundamental rights.'?® That the
common law did not permit deadly force to be used against a
nonviolent fleeing felon is an indication that the rule in its cur-
rent form is unconstitutional. The refusal to recognize this, in
light of the origins of the rule and the constitutional values pre-

197 See supra notes 11-23 and accompanying text (rule limited to felonies, which were
by definition violent). The Goldberg approach could find the same right, with the help of
the ninth amendment in the constitutional concept of life.

198 Griswold v. Connecticut, 381 U.S. 479, 493 (1965) (Warren, C.]., Goldberg, and
Brennan, JJ., concurring); Poe v. Ullman, 367 U.S. 497, 517 (1961).

199 Paust, sugra note 186, at 257.
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viously examined, is to conclude that the unenumerated rights
are not expanding and evolving, but rather to lament that they
are shrinking and regressing.

The advantages, from the Court’s perspective, of fashioning
the constitutional right in the ninth amendment, as opposed to
locating it solely in any one of the other constitutional provi-
sions are twofold: the Court is less constrained by its precedents
in shaping the nature and extent of the right; and, the right can
be recognized without the danger of creating precedent that
may have an adverse, or at least unexpected, effect on an al-
ready established body of law.

Once the right is established, courts must determine whether
it has been infringed. If the right constructs a prohibition
against the use of deadly force on a nonviolent felon who poses
no threat to the police officer or the community, then the con-
clusion is certain. The definition of the right clearly invalidates
the use of deadly force in situations such as those now before the
Court in Garner.

As Professor Black said about Griswold,

[It was] not so much a case that the law tests as a case that tests
the law. . . . If our constitutional law could permit such a thing
to happen, then we might almost as well not have any law of
constitutional limitations, partly because the thing is so outra-
geous in itself, and partly because a constitutional law inadequate
to deal with such an outrage would be too feeble. . . 200

The same may, and should, be said about Garner.

200 Black, 7#4e Unfinished Business of the Warren Court, 16 WasH. L. Rev. 3, 32 (1970).
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