








FETUS-ENVY

define women as existentially "connected" to, rather than autonomous from,
the "other."

[T]he claim that we are individuals "first," and the claim that what
separates us is epistemologically and morally prior to what connects us
- while "trivially true" of men, are patently untrue of women. Women
are not essentially, necessarily, inevitably, invariably, always, and for-
ever separate from other human beings: women, distinctively, are quite
clearly "connected" to another human life when pregnant.'

Recognizing a mother's special relationship to her newborn baby, how-
ever, may entail two troubling corollaries. First, some may be tempted to
derive from that relationship a mandate upon women that they act as the
primary caretakers, effectively turning their pedestal-i.e., their superior
role in reproduction-into a cage.9" As both MacKinnon and Minow have
suggested, the price of emphasizing women's difference is often exclusion
and maltreatment. In a male-dominated world where the prototypical
human being is male, "difference" means inferiority and stigmatization; one
must be male, for all practical purposes, to be treated as human." Second,
acknowledging women's special relationship with their children may risk
driving men away from child-rearing. For example, Chief Justice Burger's
dissenting opinion in Stanley v. Illinois did not fairly credit Mr. Stanley's
relationship with his children, with whom he lived and whom he raised,
when it spoke generally of a "male's often casual encounter" with his
child.' 1 The majority opinion gave more weight to the father's interest, not-
ing that "[tihe private interest here [is] that of a man in the children he has
sired and raised."'' 1 It would be unfortunate to discourage relationships like
the one Mr. Stanley may have had with his children in the process of
acknowledging the unique female role in procreation.

Ignoring a woman's special capacity to become pregnant and to give birth
as both courts did in Davis, however, is neither necessary nor likely to liber-
ate women from the pedestal/cage. Instead, it will generate insensitivity to
what a woman must endure to have a child, and it will perpetuate the mini-
mization of experiences which are unique to women. Accordingly, the
world will continue to be structured around male life.

9 West, supra note 4, at 2.

98 Cf Dothard v. Rawlinson, 433 U.S. 321, 345 (1977) (Marshall, J., dissenting)

(noting that restrictions which facially purport to protect women may actually work to
limit their autonomy).

9 See MACKINNON, supra note 4, at 656 ("The white man's meaning of equality is
being equal to him, which is the same as being the same as him. This meaning of equality
has not valued any cultural or sexual distinctiveness except his own."); MiNOW, supra
note 4, at 42 (proposing that the "norm" is defined in terms of a male norm, and since
women differ from men, they must bear the burden of their difference).

1oo 405 U.S. at 665 (Burger, J., dissenting).
101 405 U.S. at 651.
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V. PUNISHMENT AND THE WORKPLACE

Structuring the world around male life effectively punishes women for
experiences only they can have. The preceding pages have explored two
cases in which the courts denied and devalued pregnancy. Not only do these
two rhetorical attacks cause harm, but they also set the stage for the third
device-punishment. Punishment, as rhetoric and result, is most prominent
in the sphere of the workplace.

In Geduldig v. Aiello,"°2 the Supreme Court upheld as nondiscriminatory a
state law excluding disabilities associated with pregnancy from the list of
employment disabilities for which leave was available. The Court reasoned
that because "there is no risk from which men are protected and women are
not [and] there is no risk from which women are protected and men are
not,"" the law treats men and women equally. The premise-that neither
women nor men are protected from the disabilities associated with preg-
nancy-is false, however, because men cannot become pregnant, and are
therefore inherently "protected." Only a workplace norm designed around
men's lives would not, ordinarily, protect employees from disabilities flowing
from pregnancy." By defining the "normal" employee as one who cannot
become pregnant, the Court was able to sanction an employment policy that
treated pregnancy differently from all other health-related disabilities.

Some feminists choose to focus not on how women's normal experiences
differ from those of men. Instead, they try to find analogues to events such
as pregnancy in the male experience, and demand that the female event and
its analogue receive equal treatment."5 Wendy Williams advocates such a
gender-neutral approach to discrimination, and accordingly recommends
that we analogize female pregnancy to general disability."° She abandons
this analogy, and implicitly the whole approach, however, in a telling foot-
note confronting the argument that pregnancy, unlike most disabilities, is
voluntary and therefore should not be treated like other disabilities.'0 7 She
responds that

as a social matter, pregnancy is not meaningfully voluntary any more
than eating or sleeping is voluntary. All are basic functions of the
human animal necessary to survival. In a workforce composed of men
and women, it is as appropriate to expect employers to provide for preg-

102 417 U.S. 484 (1974).
103 Id. at 496-97.
104 See MINOW, supra note 4, at 58. Minow observes that the workplace is

constructed upon a vision of the male employee, and is therefore not a "neutral" place
but an affirmatively male place. "The problem [is] not women, or pregnancy, but the
effort to fit women's experiences and needs into categories forged with men in mind." Id.

105 See, e.g., Williams, supra note 4, at 342-43.
106 Id.
107 Id. at 354 n.114.
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nancy-related absence as it is to expect them to provide time off to
employees to eat and sleep.'08

This is my position. Pregnancy is part of women's lives and should be
accommodated for that reason, not because it finds a persuasive analogue in
male experience. When faced with a potential discrepancy between preg-
nancy and other disabilities, Williams momentarily accepts this position,
demonstrating the inherent failure of gender neutrality to ensure that women
will count as whole people, regardless of whether their experience finds a
convincing analogue in the male life cycle.

It is not because ignoring the differences among people is inherently just
that it is often appropriate for the law to ignore gender distinctions, as well
as race or national origin distinctions. Rather, it is because no one should be
disabled because she or he belongs to one group rather than to another, espe-
cially where that group has historically been victimized. Where two groups
are not equally situated, however, as men and women are not in their suscep-
tibility to pregnancy, treating them as if they were alike ratifies inequity with
the force of law by accommodating men's but not women's needs.

Though nature or biology may dictate that women must undergo preg-
nancy, in part a disabling experience,' in order to create children, nature
expresses no opinion about the job-related consequences of pregnancy for
women. Nature also does not command that women be forbidden from
choosing to use birth control or undergo an abortion to escape from that
experience. And nature does not hold that time away from work to care for
a child must be punished with discharge or the loss of seniority, or that
seniority-which presumes the capacity to stay employed at a particular
place for an uninterrupted interval of time-is an appropriate measure of
merit or entitlement."0 People-legislators, judges, and citizens-make the
normative choices that penalize women for their unique reproductive
capacity.

Batteries, Women, and Fetuses

The logic of a case like Geduldig creates a Catch-22 for women seeking
equal employment opportunities. Initially, the courts deny that the work-
place is hostile to women by accepting its features as gender-neutral, rather
than male-centric. Having denied that the workplace is male, thereby
approving its structure, courts then hold that women-by virtue of their

108 Id.

109 To say that pregnancy is disabling is not, of course, to deny that for many women
it is a satisfying and worthwhile experience as well. The joys that result from pregnancy
may outweigh, but do not eliminate, whatever disabling effects pregnancy can entail.

110 See, e.g., Mary Joe Frug, Securing Job Equality for Women: Labor Market
Hostility to Working Mothers, 59 B.U. L. REV. 55, 55-61 (1979) (arguing that the labor
market is structured around a prototypical employee who does not have childcare
responsibilities-i.e., a male with a wife at home-and thereby disadvantages working
mothers in gaining job security and advancement).
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ability to become pregnant--do not fit into the approved structure. There-
fore, excluding them is permissible. The second half of this trap, the retalia-
tory preoccupation with pregnancy, is exemplified by so-called "fetal
protection" policies.

In 1991, the Supreme Court decided International Union, UAW v. Johnson
Controls, Inc.,"' a case confronting what has been an explosive issue for
feminists and others: how to treat workplace dangers to women's reproduc-
tive health. In 1982, Johnson Controls, a battery manufacturer, instituted a
fetal protection policy. This policy excluded all women, except those who
could affirmatively demonstrate their sterility, from any position which
could expose them to lead levels deemed harmful to fetuses. The policy
extended beyond positions that actually exposed workers to dangerous lead
levels;" 2 it included any position which could result in a promotion or trans-
fer to a position involving such exposure. Women were therefore subject to
the policy even if their actual jobs involved no exposure at all."' The plain-
tiffs in the case, the class of production and maintenance employees affected
by the policy, challenged the policy under Title VII of the 1964 Civil Rights
Act,114 as amended by the Pregnancy Discrimination Act."15 The United
States Court of Appeals for the Seventh Circuit affirmed a grant of summary
judgment to the defendants.

A substantial portion of the rhetoric in two of the four court of appeals
opinions 1 6 is punitive in its tone as well as in its concrete consequences for
women. Though this Article's focus has been only upon rhetoric until this
point, punishment rhetoric is inextricably intertwined with the results
reached in a particular case. Therefore, this section will include a critique of
the results reached by, as well as the rhetoric of, the court of appeals opin-
ions in Johnson Controls. This Seventh Circuit case takes the male-centered
workplace as neutral and then punishes women for not fitting in. It also uses
science and its authority to support this punishment. In addition, on a more

111 111 S. Ct. 1196 (1991), rev'g 886 F.2d 871 (7th Cir. 1989), aff'g 680 F. Supp. 309
(E.D. Wis. 1988).

112 111 S. Ct. at 1200.

11 Id.
114 42 U.S.C. §§ 2000e to 2000e-17 (1988).
115 42 U.S.C. § 2000e(k) (1988) ("[W]omen affected by pregnancy, childbirth, or

related medical conditions shall be treated the same for all employment-related purposes
... as other persons not so affected but similar in their ability or inability to work .... ").

116 The four opinions produced in the Seventh Circuit en banc court were the

majority, authored by Judge Coffey, the dissents of Judges Posner and Easterbrook, and a
third dissent by Judge Cudahy, in which he notes that "[i]t is a matter of some interest
that, of the twelve federal judges to have considered this case to date, none has been
female." 886 F.2d at 902 (Cudahy, J., dissenting). The case produced three opinions in
the Supreme Court: the majority, authored by Justice Blackmun, and separate
concurrences by Justices White and Scalia. The analysis here will focus on the opinions
of Judges Coffey, Posner, and Easterbrook in the court of appeals.
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subtle level, the Johnson Controls opinions continue the denial and devalua-
tion strategies discussed above.

Judge Coffey, the author of the majority opinion, began his summary of
the facts by asserting that "[s]ince 1982 Johnson Controls, Inc.... has main-
tained a fetal protection policy designed to prevent unborn children and
their mothers from suffering the adverse effects of lead exposure.""' 7

Women might expect that a policy protecting them and their unborn chil-
dren would require lead reduction at the workplace. The Johnson Controls
policy required instead that the lead stay and the women go." l8

The company's justification for adopting this policy was its determination,
"based upon scientific research," that "it was medically necessary to bar
women from working in high lead exposure positions in the battery manu-
facturing division." 119 This claim of scientific and medical necessity resem-
bles the Davis 1 court's discussion of life beginning at conception. 120 In both
cases, science, the "objective" observer, dictates that pregnant women are
superfluous-in the one case, to reproduction, in the other, to the workplace.
In Davis 1, pregnancy was not a significant feature of reproduction: once
there was a zygote there was a child, and procreation for all intents and
purposes had already taken place. In Johnson Controls, the pregnant or
potentially pregnant woman was not considered an essential part of the
workplace. Lead, however, was indispensable. If women and lead clashed,
it was "medically necessary" to bar women. The political choice to consider
women superfluous was translated into a scientifically inevitable and "neces-
sary" outcome.' 2 '

Judge Coffey's majority opinion addressed the question of why the women
and not the lead must go by stating that neither Johnson Controls nor any
other battery manufacturer has been able to design a lead-free battery or
implement a procedure which would reduce lead exposure to an acceptable
level for fertile women. 22 This statement was presumably included to

117 886 F.2d at 874.
118 Wendy Williams claims that such protective legislation which excludes women is

the inevitable, if unintended, consequence of giving those in power the ability to recognize
the uniqueness of pregnancy. See Williams, supra note 4, at 371-72.

The restriction of health and safety regulation of the workplace to women employees
certainly guarantees them a competitive disadvantage relative to men, as well as ensuring
that workplace conditions remain the same-i.e., oppressive-as a rule. See, e.g.,
Frances E. Olsen, The Family and the Market: A Study of Ideology and Legal Reform, 96
HARV. L. REV. 1497, 1557 (1983) (demonstrating that humanizing the workplace by
making it replicate the family incorporates the gender hierarchy of the family, and noting
that legislation protective of women achieves the same effect as gender-neutral labor
legislation whose protections men may waive).

119 886 F.2d at 876.
120 See supra notes 63-74 and accompanying text.
121 See MACKINNON, supra note 4, at 38 ("Excluding women is always an option if

equality feels in tension with the pursuit itself.").
122 886 F.2d at 878.
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demonstrate that it is either impossible or unreasonable to design such a
battery or to implement such a procedure. This implicit assertion should be
met with skepticism, however, because the law has historically determined
what is "reasonable" from a male standpoint.'23 The question then is
whether industry, owned, controlled and largely populated by men, may be
trusted to consider women's interests important enough to put all possible
efforts into making the workplace safe for them. 24 Judge Coffey ignored the
male bias of the industry and trusted it to do just that.

Judge Coffey could have acknowledged the fact that what industries are
currently able to produce and what they could learn to produce with a differ-
ent set of incentives are two different things. Instead, he complacently
affirmed the policy at issue, with all its controversial scientific propositions,
on a motion for summary judgment. He could have responded to the bias in
the battery-making industry and provided the necessary set of incentives, by
permitting both anti-discrimination law and tort law to operate in that
industry. In that way, the industry would have had the appropriate motiva-
tion to move toward the creation of a battery-making process that accommo-
dates fertile women in the workplace. But he chose not to do so.

Judge Coffey's gender blindness permitted him to punish women by
excluding them on the basis of their capacity for pregnancy. Although even
the most reactionary of judges today would probably not say, "a woman's
place is in the home," he might find other ways, such as excluding women
from the workplace, to say essentially the same thing. By legally immuniz-
ing women's exclusion, the court of appeals helped to ensure that the indus-
try would make little effort to find safe alternatives to lead batteries. It is less
expensive to exclude women and hire men than to attempt to make the
workplace safe for both.

Judge Coffey acknowledged that both the fetal protection policy and the
exposure of fetuses to lead would result in harm. He described the case,
however, as one in which "the interest in financial reward [to the excluded
woman] is balanced against a medically established risk of the birth of a
medically or physically deprived baby and where the challenged distinction
is based upon the reality that only the female of the human species is capable
of childbearing.'1 5 This characterization of the balancing devalues women
as independent, self-sufficient human beings, and it devalues them because of

123 See, e.g., Susan Estrich, Rape, 95 YALE L.J. 1087 (1986) (noting that the law
determines whether or not a rape has taken place by asking whether a man would believe
his actions to constitute rape, rather than whether a woman would experience being
raped); Lois Pineau, Date Rape: A Feminist Analysis, 8 LAW & PHIL. 217 (1989) (same).

124 See Joan C. Williams, Deconstructing Gender, 87 MICH. L. REV. 797, 801 (1989)
(arguing that the only way women can enter the workforce and have their needs met and
their experiences taken into account is by "insisting on a redefinition of the ideal
worker").

125 886 F.2d at 883. Note that a woman's unique capacity is emphasized here in a
context in which the court views that uniqueness as disqualifying. By contrast, in the
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their unique capacity to bear children. A woman who is jobless because of a
fetal protection policy would probably not use the term "financial reward"
to describe her interest in working. If she derives no fulfillment from the job
and works only because she needs the money, then "economic necessity"
would be a more apt description of her situation. Similarly, if she works
because working gives her a sense of control that reliance upon a man for
sustenance does not, "financial reward" also fails to capture all that she
stands to lose.

.Consider once again the maxim, "a woman's place is in the home." This
maxim implies, among other things, that women are not individuals with the
right to pursue their own goals; it suggests that they exist to serve others.
One such service is reproduction. If women's sole permissible fulfillment in
life were reproduction, then it would follow that we should calculate
women's interest in not being excluded from work by determining the
impact of such exclusion on their offspring alone. Judge Coffey does just
that in his attempt to explain his use of disparate impact analysis, described
below.

Disparate impact analysis is the law's approach to employment policies
that appear neutral. Such policies do not explicitly discriminate based on
sex, race, or any other prohibited category, but their effect is de facto dis-
criminatory. One example is a written test, neutral on its face, which screens
out black job applicants at a significantly greater frequency than their white
counterparts. Under the Supreme Court's Title VII cases, such policies will
be upheld on the basis of a lesser showing by the employer than is required
in cases of direct differentiation, or disparate treatment. 126

Judge Coffey found that Johnson Controls's policy was neutral, citing
approvingly the United States Court of Appeals for the Eleventh Circuit,
which held that this sort of fetal protection policy was " 'neutral in the sense
that it effectively and equally protects the offspring of all employees.' "'
Rather than focus on the undeniably different way in which the policy
treated men and women, the court instead looked at how the policy treated
their unconceived offspring. This focus is remarkable because it ignores the
women as women. Only by conceiving of women as no more than potential
incubators, by devaluing their autonomous existence entirely, is it possible to
overlook the excluded employees and see only their potential offspring. 128

As if by sleight of hand, the court made the women themselves disappear,

reproduction context, in which such capacity might elevate women above men, we saw
that courts deny its existence. See, e.g., supra part IV.A.

126 Compare Griggs v. Duke Power Co., 401 U.S. 424, 431 (1970) (disparate impact)

with McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-04 (1973) (disparate
treatment).

127 886 F.2d at 885 (quoting Hayes v. Shelby Memorial Hosp., 726 F.2d 1543 (1 1th
Cir. 1984)).

128 See MAcKINNON, supra note 4, at 24-25 (demonstrating that men value women
not as ends in themselves but as objects for their sexual use, citing the fact that

19921
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and once they were gone, they could no longer be the victims of
discrimination.

Having decided to utilize disparate impact analysis, Judge Coffey set out
to demonstrate a substantial risk of harm to the fetus, the exposure of the
fetus to lead only through women and not men, and the lack of an equally
effective less restrictive alternative to exclusion." He limited the goals of
this demonstration, however, by declaring, "'It is not necessary to prove the
existence of a general consensus on the [first two issues] within the qualified
scientific community.' ,,a Here, the only scientists believed were Johnson
Controls's experts,13 ' people with an obvious bias in favor of the defense.
Though the plaintiffs' expert witnesses testified that animal studies showed
risks of genetic damage to the offspring of males exposed to lead, Judge Cof-
fey did not find this evidence convincing."2 What counted as a convincing
scientific fact was a controversial proposition which supported the exclusion
of women; science was "at best speculative"'" when it suggested that it
might be medically necessary to bar men as well.

Judge Easterbrook, in his dissent, challenged the supposedly scientific
conclusion that only women must stay away from lead to protect fetuses.
He noted that after extensive study, OSHA had "concluded that lead in men
as well as women is hazardous to the unborn,"' 4 and questioned the ability
of judges to dismiss these findings summarily without the aid of a trier of
fact. Justice Blackmun, writing the majority opinion for the Supreme Court,
reversed the court of appeals. He similarly rejected Judge Coffey's blanket
dismissal of scientific evidence of male reproductive harm resulting from
lead exposure. He noted critically, "Despite evidence in the record about
the debilitating effect of lead exposure on the male reproductive system,
Johnson Controls is concerned only with the harms that may befall the
unborn offspring of its female employees."'"

Judge Coffey's biased appeal to science is similar to the statements that life
begins at conception, that California law is "like nature itself," and, earlier
in Johnson Controls, that it was "medically necessary" to bar women from
certain jobs. These statements fail even to live up to science's own stan-
dards. By labeling a philosophical approach to life or law "science,"
"medicine," or "nature," and choosing one of many conflicting views in the

prostitution and modeling are the only two jobs for which women are paid more than
men).

129 See 886 F.2d at 888-90.

130 Id. at 888-89 (quoting Wright v. Olin Corp., 697 F.2d 1172, 1191 (4th Cir. 1982)).
'1 See id. at 888-90.
132 See id. at 889.
133 Id.

134 Id. at 918.
135 111 S. Ct. at 1203.
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scientific community as the legally correct one, judges flaunt their power to
convert what they choose to see into all that is there."x 6

Thus, Judge Coffey not only devalues women and their needs and justifies
women's punishment by an appeal to scientific authority, but he also utilizes
denial. In a telling analogy, he denies the fundamental connection between a
woman and her fetus during pregnancy. Judge Coffey concludes that even
under the analysis appropriate for facially discriminatory action, the chal-
lenged fetal protection policy would be upheld because safety is essential to
the business of making batteries and the policy directly relates to safety.137

Therefore, even blatant gender discrimination, which Judge Coffey does not
find here, may be justified by an underlying interest in fetal safety. To the
contention that women have a right to decide what risks to endure, Judge
Coffey responds that no one has the right to expose one's children to the risk
of serious harm, and that "[t]his situation is much like that involved in blood
transfusion cases. '' as

Although there are similarities between the liberties asserted in Free Exer-
cise cases concerning the refusal of medical treatment for one's children and
the exposure of the unborn to lead, Judge Coffey fails to address a significant
difference. When a doctor gives blood to Christian Scientists' children, the
doctor does not affect the parents' physical autonomy; they are entities sepa-
rate from their children. By contrast, a fetal protection policy dictates to a

136 According to some feminists, this is true of the whole scientific enterprise. For
example, MacKinnon has declared that the posture of science, the non-situated distanced
standpoint, is a male approach to knowledge. Science is male in that men have
elaborated its criteria for verification, in that it objectifies that which it observes, and
finally, in that it constructs. truth from an interested standpoint while pretending
neutrality. MACKINNON, supra note 4, at 54. Sandra Harding similarly examined the
male perspective of science, and noted the sexist ends that science has served. See
SANDRA HARDING, THE SCIENCE QUESTION IN FEMINISM (1986). She observed that
"the cultural stereotype of science.., tough, rigorous, rational, impersonal, competitive
and unemotional-is inextricably intertwined with issues of men's gender identity. It
suggests that 'scientific' and 'masculine' are mutually reinforcing cultural constructs." Id.
at 63. Furthermore, Harding argued,

[S]cience is used in the service of sexist, racist, homophobic, and classist social
projects. Oppressive reproductive policies; white men's management of all women's
domestic labor; the stigmatization of, discrimination against, and medical 'cure' of
homosexuals; gender discrimination in workplaces-all these have been justified on
the basis of sexist research ....

Id. at 21.
137 Although Title VII of the 1964 Civil Rights Act permits an employer to

discriminate explicitly on the basis of sex, religion, or national origin where any of these
traits is "a bona fide occupational qualification reasonably necessary to the normal
operation of that particular business or enterprise," 42 U.S.C. § 2000e-2(e)(l) (1988), the
Supreme Court has held that this exception to the general prohibition against
discrimination is an "extremely narrow" one. Dothard v. Rawlinson, 433 U.S. 321, 334
(1977).

138 886 F.2d at 897.
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woman what she can do, where she can go, whether and under what condi-
tions she can work, and ultimately how dependent she must be upon men for
her survival. This uniquely invasive quality is exacerbated when a policy is
applied broadly, as it was at Johnson Controls, to all women who cannot
prove sterility. Likening the right to work with the right to deprive a child
of blood transfusions is a persuasive comparison only in a world in which we
deny the features of women's reproduction that do not have analogues in the
male experience.

Judge Coffey's approach not only denies women's experiences, thereby
robbing women of personal autonomy, but it also fails to foster fetal welfare.
As one commentator has observed:

Mothers have a kind of automatic responsibility for their children....
[S]he must decide how to conduct herself and care for herself and the
child during pregnancy....
. . . To promote responsibility, we must focus . . . on the links

between responsibility, the need for freedom to act, and the circum-
stances under which parents will exercise this freedom.139

As Judge Easterbrook argued in his dissent, "No legal or ethical principle
compels or allows Johnson to assume that women are less able than men to
make intelligent decisions about the welfare of the next generation, [and]
that the interests of the next generation always trump the interests of living
woman."' 4 Moreover, the most responsible choice for a woman in this case
is unclear. As Judge Cudahy argued in his dissent, women's exclusion from
the workplace may conflict with the best interests of their future children:

this case ... demands ... some insight into social reality. What is the
situation of the pregnant woman, unemployed or working for the mini-
mum wage and unprotected by health insurance, in relation to her preg-
nant sister, exposed to an indeterminate lead risk but well-fed, housed
and doctored? Whose fetus is at greater risk? Whose decision is this to
make?14

In Judge Coffey's male-oriented world, a woman and her fetus are two
distinct individuals. Only in such a world of denial can "womanhood," as a
deviation from the prototypical qualified worker, "'undermine[ ]. .. [one's]
capacity to perform a job satisfactorily.' ,,4 A desire to punish women,

139 Bartlett, Re-Expressing Parenthood, supra note 4, at 322-23 (footnotes omitted).
140 886 F.2d at 913 (Easterbrook, J., dissenting).
141 886 F.2d at 902 (Cudahy, J., dissenting); see also Note, Rethinking (M)otherhood:

Feminist Theory and State Regulation of Pregnancy, 103 HARV. L. REV. 1325, 1337-43
(1990) (arguing that it would be productive to recognize the commonalities of interest
between mother and fetus).

11 886 F.2d at 898 (quoting Torres v. Wisconsin Dep't of Health & Social Servs., 859
F.2d 1523, 1528 (7th Cir. 1988)); see MINOW, supra note 4, at 58 (discussing the model
worker conceived of as "the traditional male employee who has a full-time wife and
mother to care for his home and children").
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independent of any desire to protect fetuses, explains the belief that it is
appropriate to treat a mother and her fetus as adversaries and to control the
former to protect the latter. 4 3

As discussed in connection with the Davis opinions, although different
judges may reason differently and arrive at different conclusions, they none-
theless may share the use of rhetoric that denies, devalues, or punishes
women. Judge Posner's dissenting opinion in Johnson Controls also illus-
trates this phenomenon. According to Judge Posner, the factual record in
the case required further development by a trial court to determine whether
sex was indeed a bona fide occupational qualification (BFOQ).'4 If sex were
a BFOQ, then Judge Posner would have been willing to uphold the policy,
notwithstanding its discriminatory effect."

In his analysis of the facts, Judge Posner, like Judge Coffey, devalues
women for their capacity to become pregnant, by uncritically accepting a
workplace that harms them. Judge Posner counts concern about fetuses
among the considerations that inform bona fide exclusion. Indeed, he says,
"To confine the occupational qualification defense to concerns with price
and product quality would deny a defense to Johnson Controls even if the
company excluded only pregnant women."' 46 Judge Posner implicitly
assumes that pregnant women are certainly unqualified to work in a factory
filled with lead. He fails to consider condemning a workplace which is dan-
gerous to women experiencing a regular, normal part of female life, because
normal parts of female life are not considered the norm. Thus, for Judge
Posner, designing a workplace that does not interfere with these normal
experiences in women's lives is termed "an accommodation for pregnant or
potentially pregnant workers.' 147

143 One commentator has argued that a pregnant woman is in the best position to look
after her fetus, by virtue of her connection to it, and that the law should therefore
privilege her with decisionmaking power rather than penalize her for this connection.
See Note, supra note 141, at 1340. The author has noted also that the willingness to
regulate a pregnant woman-in the context of fetal endangerment laws regarding drug
and alcohol use during pregnancy-is inconsistent with the law's general reluctance to
interfere with family relationships or to remove children from their parents' homes. See
id. at 1337; see also Bartlett, Re-Expressing Parenthood, supra note 4, at 322-23 (arguing
that because of a mother's connection to her fetus, we must give her the freedom to act if
we are to encourage the benevolent use of that inherent responsibility).

144 886 F.2d at 903, 908 (Posner, J., dissenting).
145 See 42 U.S.C. § 2000e-2(e)(1) (1988).
146 886 F.2d at 904 (Posner, J., dissenting).
147 Id. (emphasis added). But see MINow, supra note 4, at 58 ("The very phrase

'special treatment,' when used to describe pregnancy or maternity leave, posits men as the
norm and women as different or deviant from that norm."); Nadine Taub & Wendy W.
Williams, Will Equality Require More than Assimilation, Accommodation or Separation
from the Existing Social Structure?, 37 RUTGERS L. REV. 825, 829-30 (1985) (arguing for
gender neutrality despite the retort of critics that such neutrality masks the fact that "in a
workplace whose rules and patterns are based on an assumption that the standard worker
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Judge Posner also devalues women by unflatteringly characterizing their
reproductive conduct and by denying the realities which generate this con-
duct. In defense of fetal protection policies that apply to women who are not
pregnant, Judge Posner relies upon the belief that many women become
pregnant negligently even though they work in lead-contaminated environ-
ments and even though they have been warned. "[T]here are many careless
pregnancies, as is shown by the frequency of abortion and of illegitimate
birth ....

Judge Posner fails to understand that "illegitimate" births are not neces-
sarily "careless," or even unintentional. Like Justice Scalia in Michael H. ,
however, Judge Posner seems to consider the traditional family the only
desirable context for procreation. Moreover, women who have experienced
a truly unwanted pregnancy would be unlikely to characterize this event as
"careless." Perhaps the high abortion rate reflects not women's failure to
care enough to avoid undesired pregnancy, but rather the involuntariness of
sexual relations for women.15°

Later in his dissent, Judge Posner denies a woman's unique connection to
her fetus, making an argument similar to Judge Coffey's blood transfusion
analogy. Judge Posner asks that we "not be deceived by superficial historical
analogies or facile invocations of [the term] 'paternalistic.' "151 He argues
that while laws that hurt women in the past were based on protecting their
fitness to reproduce, fetal protection policies are only superficially similar, in
part because a fetus "is a different person (or proto-person) from its

has no primary parental obligations, the woman who still carries that burden herself, as
the average woman does, faces serious and continuing obstacles to her workforce
participation").

14s 886 F.2d at 906 (Posner, J., dissenting).
149 See supra text accompanying notes 28-30.
1o Catharine MacKinnon has stated:
I wonder if a woman can be presumed to control access to her sexuality if she feels
unable to interrupt intercourse to insert a diaphragm; or worse, cannot even want to,
aware that she risks a pregnancy she knows she does not want. Do you think she
would stop the man for any other reason, such as, for instance, the real taboo-lack
of desire? If she would not, how is sex, hence its consequences, meaningfully
voluntary for women?... Sex doesn't look a whole lot like freedom when it appears
normatively less costly for women to risk an undesired, often painful, traumatic,
dangerous, sometimes illegal, and potentially life-threatening procedure than to
protect themselves in advance.

MACKINNON, supra note 4, at 95. Support for the link between coercive sexual exper-
iences and the later failure to use contraceptives has emerged in a study of teenage preg-
nancy. The study found a significant correlation between childhood sexual abuse and
teen pregnancy. One researcher explained that "[y]oung people who have been abused
just don't see themselves in situations where they can take control over their bodies or
over contraception." Alison Bass, Study Ties Teen-age Pregnancy, Childhood Sex Abuse,
BOSTON GLOBE, Feb. 25, 1992, at 1, 4 (quoting Debra Boyer, a cultural anthropologist at
the University of Washington).

151 886 F.2d at 906 (Posner, J., dissenting).
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mother."' 52 This argument misconceives pregnancy both by dismissing the
similarities between old protectionist legislation prohibiting women from
working and the Johnson Controls policy, and by characterizing a woman
and her fetus as two separate beings.

First, Judge Posner mistakenly distinguishes the two types of rules. The
protectionist rules, he posits, excluded women from the workplace or limited
their available hours (and thereby accomplished virtually the same result) in
order to ensure their fitness for reproduction."5 Policies like that of Johnson
Controls, he suggests, are designed to protect the fetus rather than the
woman's reproductive ability."5 The Johnson Controls policy, however, like
the protectionist rules, attempted to ensure that fertile women would be
ready to produce healthy offspring at any time. Both rules circumscribed
what women could do for the sake of hypothetical offspring they might have.
In other words, both rules treated women as little more than potential incu-
bators. And both rules took the contemporary workplace as inevitable.
Women whose potential children were in danger therefore had to leave.

Second, Judge Posner erroneously speaks of a fetus who inhabits the
inside of a woman's body as a "different person (or proto-person)" from her,
as though one could address the fetus separately from the mother. As one
commentator has argued, "[C]haracterization of the maternal-fetal relation-
ship as one of conflicting rights denies the physical and social context of
pregnancy and undermines the importance of connection between the
mother and the fetus."'" It is not surprising that Judge Posner uses the
exclusively male pronoun to say, "A paternalistic measure is one that pro-
tects a person against him self."'" In a world where the prototypical human
being is male and no persons are connected to other persons, it is incoherent
to suggest that limiting a woman's freedom in order to protect her child
constitutes paternalism.

Judge Posner's opinion utilizes the denial strategy in one final context: He
denies the emotional pain of excluded women. Since emotionality is a trait
linked to women and their nurturing qualities, this denial is another slight to
women as nurturers, just as the omission of nurturing in Michael H. deval-
ues the nurturing aspect of women's lives. Judge Posner states that if, as
a result of tort liability, the cost of employing women were to render the
battery business inviable, "[t]he plaintiffs would have won a Pyrrhic vic-
tory .... If Johnson Controls terminated its battery operation as a result of
this suit, the plaintiffs would be in the same position as if the occupational

152 Id.
153 See id. (citing Muller v. Oregon, 208 U.S. 412, 421-22 (1908)).
154 See id.
155 Note, supra note 141, at 1337.
156 886 F.2d at 906 (Posner, J., dissenting) (emphasis added). For an analysis of

language and its relationship to gender, see Sally McConnell-Ginet, Difference and
Language: A Linguist's Perspective, in THE FUTURE OF DIFFERENCE 157-66 (Hester
Eisenstein & Alice Jardine eds., 1985), cited in Frug, supra note 54, at 1094.
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qualification defense had prevailed except that they might.., recover attor-
ney's fees.' 1 7 From a woman's perspective, however, these situations would
not be the same. Being excluded because one is female is not the same as
losing one's job because a court has held that a business which cannot exist
without discriminating against women cannot exist at all."s The latter
result is empowering. It communicates the message that women matter
more than the operation of business as usual. It has the potential to generate
real change in market priorities because it forces companies to internalize
the costs of excluding women. The former result does just the opposite; it
tells women that their needs are secondary and that their exclusion is just a
cost of doing business, a cost that is theirs alone to bear.

On March 20, 1991, in the final act of the Johnson Controls legal drama,
the Supreme Court reversed the decision of the court of appeals."5 9 In an
opinion by Justice Blackmun, the Court held that fetal protection did not
constitute a BFOQ under Title VII and the Pregnancy Discrimination Act.
Because there was no evidence that fertile women performed their jobs at
Johnson Controls less well than their male or sterile female counterparts, the
Court held that the protection policy was illegal. Although the decision to
invalidate Johnson Controls's policy was unanimous, Justice White, in a nar-
row concurrence in the judgment joined by Chief Justice Rehnquist and Jus-
tice Kennedy, took the position that some fetal protection policies might
survive Title VII scrutiny. Justice White wrote that "a fetal protection pol-
icy would be justified... if, for example, an employer could show that exclu-
sion of women from certain jobs was reasonably necessary to avoid
substantial tort liability."'' 1

Although the Supreme Court's substantive decision obviously will have a
much larger significance than the Seventh Circuit's decision did, the court of
appeals' use of such rhetorical devices as science, nature, denial, devaluation,
and punishment is more clearly evident than is the use of those techniques
by the Supreme Court, which focuses on the statutory meaning of Title VII.
The court of appeals opinions thus contain stronger evidence that judicial
rhetoric can and does disempower women. The opinions in the Supreme
Court, particularly that of Justice White, however, do merit brief explora-
tion. The underlying assumption of Justice White's concurrence, like that of
the opinions of Judges Coffey and Posner, is that a safe workplace may in
some instances preclude the presence of women. Such an assumption can
only be valid if we take the workplace, as it is, to be inevitable. Because "the

157 886 F.2d at 907 (Posner, J., dissenting) (emphasis added).

158 Cf Olmstead v. United States, 277 U.S. 438, 485 (1928) (Brandeis, J., dissenting)
(using similar language to describe a society which justifies the violation of individual
rights by an appeal to the need for effective law enforcement: "To declare that in the
administration of the criminal law the end justifies the means ... would bring terrible
retribution.").

159 See 111 S. Ct. 1196 (1991).
160 Id. at 1210 (White, J., concurring in judgment).
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market was constructed primarily by men, and the roles available in the
market as well as the rewards associated with those roles were created in a
sexist and discriminatory environment,"'' it is not legitimate to take today's
work environment as given. In fact, it seems inherently wrong to tolerate a
workplace which is unsafe and unaccommodating for half of the population.
To accept such a status quo devalues women and punishes them in the guise
of the humane treatment of fetuses.

Both women and their children have an interest in nondiscriminatory
employment as well as in a safe workplace. If the two interests conflict, it is
appropriate that employers internalize the costs of discrimination and of
fetal risk. Only in this way will the industry have a true incentive to make
the workplace safe for all. Only by requiring employers to internalize both
safety and discrimination costs is there a chance that the market will truly
consider all the consequences of its behavior.

CONCLUSION

This Article has examined the denial, devaluation, and punishment relat-
ing to female reproductive capacity that can be found in judicial rhetoric and
sometimes in judicial decisions as well. The discussion has demonstrated
that science, the "neutral" observer, and nature, the writer of human
destiny, are liberally employed in the service of this reactive rhetoric.
Michael H. illustrated that a court can define paternal uncertainty out of
existence through the manipulative use of the term "father," while simulta-
neously devaluing the nurturing of children in which women socially and
biologically participate. Davis 1 and Davis 2 featured the denial of preg-
nancy's essentiality to reproduction and the denial of the unique burdens it
imposes upon women. Finally, Johnson Controls, particularly at the court of
appeals, illustrated the interplay between the mechanisms. The court's
denial of women's unique relationship of connection to their fetuses, devalu-
ation of women by considering them no more than producers of offspring,
acceptance of the workplace as given, and understatement of the costs of
excluding women together facilitated women's "scientifically necessary"
punishment for their capacity to become pregnant.

This Article has posed the hypothesis that such rhetoric responds to the
psychological phenomenon of fetus-envy. If this is correct, the male judges
who exploit language in the ways here described feel threatened by women
and the attributes that elevate women's significance and control over that of
men in the reproductive sphere. To cope with such a threat, male judges can
pretend it is not there. The phrase, "life begins at conception," for example,
so widely used in public debate about abortion that it has acquired a surface
legitimacy, is quintessentially the denial of pregnancy. Male judges can also
devalue that which they do not have. Finally, male judges can punish: they
have the pen and the power to convert a woman's fertile womb into an

161 Olsen, supra note 118, at 1548.
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instrument of her subjugation, her control over human reproduction into
enslavement of her body to the perceived welfare of future generations.
Fetus-envy may be one example of the larger truth that at the root of injus-
tice lies the self-doubt of the powerful.

The foregoing analysis is not an indictment of all men or of all male
judges. Indeed, in Johnson Controls, Judge Easterbrook and Justice Black-
mun expressly rejected the anti-female rhetorical devices used by other
judges. For example, Judge Easterbrook showed sensitivity to women's per-
spectives in his response to the argument that employing women in a battery
factory can be very costly if future offspring sue. In such a case, the argu-
ment runs, it is rational to discriminate. Judge Easterbrook's response was
that "Title VII applies even when--especially when-discrimination is
rational as the employer sees things."' 6' 2 Although he did not go so far as to
recognize that rationality reflects entrenched sexism,"c he exhibited insight
into the differing plights of men and women when he stated that discrimina-
tion is most certainly occurring when its commission appears rational to the
actor.

This exploration of judicial rhetoric attempts to raise the consciousness of
those who read judicial opinions, of those who write them, and of those
whose lives are influenced by them. The disempowering mechanisms
described here frequently operate at a subconscious level and can be elimi-
nated with awareness. As to those judges who deliberately manipulate
images of women to obscure intentional disempowerment, their pretense is
exposed, rendering their work more difficult and less damaging to women
and to those who care about women's lives.

162 886 F.2d at 914 (Easterbrook, J., dissenting).
163 See, e.g., Scales, supra note 4 (arguing that the more "rational" the discrimination

appears, the more suspicious it should be).
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