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cause it is too diverse without being clearly delineated, and the latter
is impoverished because it is too clearly delineated according to a par-
ticular vision. Clearly, then, a vigorous debate is missing in both
contexts.

B. Practical Critique: Empirical Flaws

This lack of rigor in the theoretical exposition described above is
matched by a lack of rigor in testing the instrumental claims of law
and development discourse. For a field which is largely about applied
concepts, it lacks systematic information about those concepts in prac-
tice. As Thomas Carothers has plainly stated, "When rule-of-law aid
practitioners gather among themselves[,] . . . . they admit that the
base of knowledge from which they are operating is startlingly
thin."2 63 Law and development scholars have also attempted to fill
this gap. This subpart examines some of the implications of the early
forays into empirical assessment of law and development projects.

1. Causality Problems

The subpart above discussed theoretical incoherence and con-
cluded that it could endanger the coherence of applied policy. As
one of the most openly critical law and development practitioners,
Carothers has noted that "there is a surprising amount of uncertainty
about the basic rationale for rule-of-law promotion. Aid agencies pre-
scribe rule-of-law programs to cure a remarkably wide array of ail-
ments." 2 6 4 Two widespread beliefs are that the rule of law assists in
economic growth and that it helps to engender democracy.265 Yet the
causal direction of each of these correlations is seriously
questionable. 266

Some authors have used case studies to challenge the question of
the causal relationship between the rule of law and economic growth.
The strongest of these challenges rests on the observation that East
Asian countries have experienced the most robust economic growth

263 See Carothers, supra note 21, at 15.
264 See id. at 17.
265 See id.
266 See infra text accompanying notes 267-306.
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in the postwar era,26 7 from Japan in the early postwar years,268 to
China more recently.269 At least according to conventional Western
analyses, the legal systems in these countries featured very few of the
attributes associated with the rule of law ideal at the time that eco-
nomic growth began to accelerate. 270

Similarly, law and development scholars, looking at both the ana-
lytics of the argument as it relates to specific case studies and at
broader statistical analyses, have questioned LLSV's thesis. Kenneth
Dam has sharply criticized the suggestion that Anglo-American legal
systems are more conducive to economic growth, which supports
some of the rule of law reforms. For example, the LLSV thesis sug-
gests in part that a legal system which features judge-made law is more
flexible than a legal system built around statutory law, and it also sug-
gests that this flexibility explains why common law countries have seen
more growth in their capital markets than civil law countries.271 Dam,
however, points out that there are a number of flaws in this thesis.
First, the LLSV thesis that common law systems are associated more
strongly with judge-made law and the predominance of courts than
civil law systems is factually severely flawed because many civil law sys-
tems have adopted judicial review systems, constitutional courts, and
other courts of appeal. 272 Second, common law systems have not al-
ways been associated with higher growth rates, even in the countries
in which these systems originated.273 Third, many countries inherit-
ing common-law systems, such as the former British colonies in sub-

267 See Tom Ginsburg, Does Law Matter for Economic Development? Evidence from East Asia,
34 LAW & Soc'Y REV. 829, 830 (2000) (reviewing ROBERT S. BROWN & ALAN GUrrERMAN,
ASIAN ECONOMIC AND LEGAL DEVELOPMENT: UNCERTAINTY, RISK, AND LEGAL EFFICIENCY

(1998); KATHARINA PISTOR & PHILIP A. WELLONS, THE ROLE OF LAW AND LEGAL INSTITU-

TIONS IN ASIAN ECONOMIC DEVELOPMENT, 1960-1995 (1999); LAW, CAPITALISM, AND POWER

IN ASIA: THE RULE OF LAW AND LEGAL INSTITUTIONS (KanishkaJayasuriya ed., 1999)); see also
ASIAN DISCOURSES OF RULE OF LAW: THEORIES AND IMPLEMENTATION OF RULE OF LAw IN

TWELVE ASIAN COUNTRIES, FRANCE AND THE U.S. (Randall Peerenboom ed., 2004).
268 See Frank Upham, Mythmaking in the Rule of Law Orthodoxy 21-22 (Carnegie Endow-

ment for Int'l Peace, Working Paper No. 30, 2002).
269 See Randall Peerenboom, What Have We Learned About Law and Development? Describ-

ing, Predicting, and Assessing Legal Reforms in China, 27 MICH. J. INT'L L. 823, 836, 871 (2006);
Michael Trebilcock &Jing Leng, The Role ofFormal Contract Law and Enforcement in Economic
Development, 92 VA. L. REV. 1517, 1554 (2006).

270 See TREBILCOCK & DANIELS, supra note 23, at 4-5.
271 See DAM, supra note 16, at 35-39.
272 See id. at 42-49.
273 See id. at 38-39 (discussing empirical work showing that for substantial parts of the

nineteenth and twentieth centuries, economic growth rates in France outpaced those in
Britain).
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Saharan Africa and South Asia, remain "lower-quality rule-of-law coun-
tries" 2 7 4 and also among the poorest in the world. 2 7 5

Perhaps in partial response to these apparent counterfactual ex-
amples, but in any case in supportive of the turn to institutionalism in
economic development policy, a number of scholars have undertaken
extensive cross-country studies-most notably, Daniel Kaufmann and
his coauthors for the World Bank as well as Dani Rodrik. Kaufmann
spearheaded the World Bank's World Governance Indicators pro-
ject,276 which is perhaps the most ambitious of theses empirical stud-
ies and surveyed over two hundred countries along six indicators.277

Kaufmann concluded that these indicators suggested "a very high cor-
relation between good governance and key development outcomes

274 See id. at 52 (naming the former British colonies or protectorates of Kenya, Nigeria,
Somalia, Bangladesh, and Pakistan).

275 For example, Kenya, Nigeria, Somalia, Bangladesh, and Pakistan all rank in the
bottom third of the United Nations Human Development Index. See UNITED NATIONs DE-
VELOPMENT PROGRAMME, HUMAN DEVELOPMENT INDEx 2010, at 143 tbl.1 (2010), available at
http://hdr.undp.org/en/media/HDR_2010_ENComplete-reprint.pdf. While LLSV's
hypothesis has now been largely discredited in its original form, other commentators have
advanced more refined versions of their argument, such as the colonial origins thesis that
the institutional legacies left by colonizing powers in particular territories significantly de-
termined the growth prospects of those territories. See, e.g., Daniels et al., supra note 207,
at 7 & n.23, 9.

276 See World Governance Indicators, WORLD BANK, http://info.worldbank.org/govern-
ance/wgi/index.asp (last visited Mar. 28, 2011).
277 See Daniel Kaufmann et al., Governance Matters VI: Aggregate and Individual Govern-

ance Indicators 1996-2006, at 1 (World Bank Policy Research Working Paper 4280, 2007),
available at http://papers.ssrn.com/sol3/papers.cfm?abstractid=999979. The indicators
are:

1. Voice and Accountability (VA) - measuring the extent to which a country's
citizens are able to participate in selecting their government, as well as free-
dom of expression, freedom of association, and a free media[;]

2. Political Stability and Absence of Violence (PV) - measuring perceptions of
the likelihood that the government will be destabilized or overthrown by
unconstitutional or violent means, including domestic violence and
terrorism[;]

3. Government Effectiveness (GE) - measuring the quality of public services,
the quality of the civil service and the degree of its independence from
political pressures, the quality of policy formulation and implementation,
and the credibility of the government's commitment to such policies[;]

4. Regulatory Quality (RQ) - measuring the ability of the government to for-
mulate and implement sound policies and regulations that permit and pro-
mote private sector development[;]

5. Rule of Law (RL) - measuring the extent to which agents have confidence
in and abide by the rules of society, and in particular the quality of contract
enforcement, the police, and the courts, as well as the likelihood of crime
and violence[;]

6. Control of Corruption (CC) - measuring the extent to which public power is
exercised for private gain, including both petty and grand forms of corrup-
tion, as well as "capture" of the state by elites and private interests[.]

Id. at 3-4.
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across countries."278 Rodrik's 2002 study, Institutions Rule, used Kauf-
mann's data on institutional quality279 and found that in comparison
to other variables, such as trade policy, which NPE argued was a major
factor of growth,280 institutions are much more strongly correlated
with growth.28 '

As Rodrik has acknowledged, however, the empirical soundness
of such studies is not indisputable.282 One potential empirical weak-
ness lies in the soundness of the data and therefore of the asserted
correlation. Specifically, the data are based entirely on surveys and
therefore on subjective perceptions.283 This methodology opens up
the possibility that preconceptions and biases regarding different
levels of corruption in different countries or regions will simply be-
come self-reinforcing. 284 In addition to individual data points, Trebil-
cock and his coauthors have also questioned the strength of the
correlation, stating that closer "inspection of the cross-country data
shows that the performance of legal institutions shows considerable
variation within countries over fairly short periods of time. This is
inconsistent with any suggestion that the quality of legal institutions is
shaped in important ways by largely immutable economic, cultural or
political features of societies."285

Even if institutional quality and economic growth are correlated,
however, this relationship does not establish the direction of causality.

278 Daniel Kaufmann, Governance Redux: The Empirical Challenge 12 (Oct. 2003) (unpub-
lished manuscript), available at http://papers.ssrn.com/sol3/papers.cfm?abstract-id=
541322.

279 Dani Rodrik et al., Institutions Rule The Primacy of Institutions over Integration and
Geography in Economic Development 1, 7-8 (IMF Working Paper No. 02/189, 2002), available
at http://papers.ssrn.com/sol3/papers.cfm?abstract id=880291.
280 See supra notes 101-14 and accompanying text.
281 See Rodrik et al., supra note 279, at 10.
282 Rodrik has acknowledged the precariousness of econometric studies for proving

broad causal relationships: "Econometric results can be found to support any and all of
these categories of arguments. However, very little of this econometric work survives close
scrutiny .. . or is able to sway the priors of anyone with strong convictions in other direc-
tions. Moreover, there is little reason to believe that the primary causal channels are invari-
ant . . . . There may not be universal rules about what makes countries grow." Dani
Rodrik, Introduction to IN SEARCH OF PROSPERTY. AALYrIc NARRATIVES ON EcoNoMic

GROWrH 1, 9-10 (Dani Rodrik ed., 2003).
283 See Kaufmann et al., supra note 277, at 4 (explaining that "data sources consist of

surveys of firms and individuals, as well as the assessments of commercial risk rating agen-
cies, non-governmental organizations, and a number of multilateral aid agencies and other
public sector organizations").
284 See id. Of the thirty-three sources of survey information, most are directed towards

the staff and experts of development organizations; only four include the views of house-
holds based in the developing world. See id. at 5, 41, 51, 54, 59.
285 See Davis & Trebilcock, supra note 236, at 940-41 (2008) ("One would expect the

impact of geographically determined colonial policies to diminish with the amount of time
that has passed since independence. . .. "); see also TREBILCOCK c DANIELS, supra note 23, at
9 (listing flaws such as "imperfect correlations" and "unexplained variation").
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Dam inquires: "Do more independent legal institutions cause higher
incomes? Or is it a case of reverse causality? In other words, do
higher incomes provide the resources that lead to a higher rule-of-law
level?"286

Both the Kaufmann and the Rodrik studies were quite adamant
that their data strongly supported a causal inference.28 7 The papers
themselves do not devote a great deal of attention to proving the
causal relationship, however, but focus instead on other methodologi-
cal issues relating to the measurement of the data points and the valid-
ity of cross-country and cross-historical comparisons across those data
points.288

In fact, the extensive empirical data, statistical discussions, and
graphic representations of these projects wrap themselves around a
seemingly rather thin argument for causality. Both projects ultimately
base the assertion of the causal relationship between institutional
quality and economic output on a single study published by the Ameri-
can Economic Review in 2001: The Colonial Origins of Comparative Develop-
ment: An Empirical Investigation (the AJR study).*289 The reluctant
exposition of the causal argument in both projects seems circuitous
and provisional.

Kaufmann's article, Governance Redux, discusses causality exten-
sively, but it does not actually elucidate the analytic basis for establish-
ing that causal relationship. Instead, footnote sixteen of Governance
Redux refers readers to Growth Without Governance.29 0 Growth Without
Governance discusses a variety of studies investigating causal relation-
ships between governance and income and ultimately selects settler
mortality rates as the "preferred instrument."291 Rodrik's essay, Institu-
tions Rule, similarly selects settler mortality rates as establishing a
"good instrument for institutional quality" and constructed trade flow

286 See DAM, supra note 16, at 52.
287 See Kaufmann, supra note 278, at 15 (finding "a large direct causal effect from bet-

ter governance to improved development outcomes" (emphasis omitted)); Rodrik et al.,
supra note 279, at 6.

288 See Kaufmann, supra note 278, at 15-17 (comparing the historical legal origin of
countries and rule of law quality); Rodrik et al., supra note 279, at 10 n.6, 12-15 (explain-
ing why their large sample size increases the validity of the country data points and per-
forming robustness checks on variables such as legal origins and geography).

289 The study is so-named in reference to its three authors. See Daron Acemoglu, Si-
mon Johnson & James A. Robinson, The Colonial Origins of Comparative Development: An Em-
pirical Investigation, 91 Am. ECON. REV. 1369 (2001); see infra notes 290-93 and
accompanying text.

290 Kaufmann, supra note 278, at 13 n.16 ("Untangling the directions of causation un-
derlying the strong correlations is explained in detail in 'Growth Without Governance,'
Kaufmann and Kraay (2002).").

291 Daniel Kaufmann & Aart Kraay, Growth Without Governance 17 (World Bank Policy
Research Working Paper No. 2928, 2002), available at http://papers.ssrn.com/sol3/pa-
pers.cfm?abstractid=316861.
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as a good instrument for measuring integration.292 He further claims
that these two "instruments, having passed what might be called the
AER (American Economic Review)-test, are our best hope at the mo-
ment of unraveling the tangle of cause-and-effect relationships
involved."2

9
3

The AJR study, acknowledging the difficulty of disentangling
measures of income and institutional quality, provocatively "pro-
pose[s] a theory of institutional differences among countries colo-
nized by Europeans," arguing that settler mortality rates constitute a
measure of institutional quality that allows for this disentangle-
ment.294 According to this argument, colonies with large settler popu-
lations were more likely to feature good institutions because settlers
would bring with them European commitments to good governance,
meaning "strong emphasis on private property and checks against gov-
ernment power."2 9 5 Settler mortality rates could be used as an inverse
measure for this phenomenon because settlers would avoid areas that
were particularly inhospitable and uninhabitable.29 6 Thus, the AJR
study argues, low actual and potential settler mortality rates in the co-
lonial era led to high colonial settlement, which led to good early in-
stitutions, which supported the development of good current
institutions, which in turn support good current economic
performance.297

The AJR analysis, though provocative and clever, ultimately seems
to be far too thin a basis to argue the strong causal effects asserted by
Kaufmann and Rodrik. Trebilcock and Davis have raised some objec-
tions to the AJR analysis; specifically, they question the external valid-
ity of early differences in institutions as a measure for current
institutional quality298 and a moral question about the validity of "the
position that exploitation of non-settler colonies was inevitable,"
which they assert underlies the argument that only settler colonies
were graced by any efforts to build good institutions by the
colonizers. 299

292 See Rodrik et al., supra note 279, at 5-6.
293 Id. at 6 (emphasis omitted).
294 See Acemoglu, Johnson & Robinson, supra note 289, at 1369-70.
295 See id. at 1370.
296 See id. at 1370, 1395.
297 See id.
298 See Davis & Trebilcock, supra note 236, at 941 ("One would expect the impact of

geographically determined colonial policies to diminish with the amount of time that has
passed since independence . . . .").

299 See id. at 941-42. Davis and Trebilcock also object to the AJR study because
[AJR] argue that high rates of settler mortality led European powers to
make two fundamental policy choices: to avoid settlement and to establish
exploitative institutions consistent with an "extractive state" rather than a
"Neo-Europe." Even if we accept their characterization of the Europeans'
dilemma, we would argue that the combination of inhospitable geographic
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Beyond these objections, however, the AJR analysis seems suscep-
tible to a much more direct and damaging question about the nature
of the causal relationship that it asserts. Rather than providing a way
out of the entangled causality between institutional quality and eco-
nomic performance, the AJR assertion of inverse causality with settler
mortality rates seems to me simply to raise it in another form. There
would be any number of factors that could be coefficients of low set-
tler mortality rates, high institutional quality, and economic perform-
ance and that could establish alternative causal relationships to the
one that AJR assert. For example, high settlement rates could also
have led to much higher early investments of capital and technology
that the settlers brought with them. Under this alternative explana-
tion, settlement led to greater capital and technology early on, which
led to strong early economic performance, which led to strong cur-
rent economic performance; institutional quality was simply a by-
product of this relationship. In other words, early economic
performance led to early institutions. The AJR does not get out of the
"endogeneity problem": it correlates historical settler mortality rates
only with current economic performance and not with early, contem-
poraneous economic performance.3 0 0 As a consequence, the AJR
study does not answer the question of the direction of causality be-
tween institutional quality and economic performance but merely re-
states it.

Surprisingly, AJR do not seem to address this analytical flaw.
While they do successfully control the analysis for other "variables po-
tentially correlated with settler mortality and economic outcomes,"
such as "the identity of the main colonizer, legal origin, climate, relig-
ion, geography, natural resources, soil quality, and measures of
ethnolinguistic fragmentation,"301 none of these factors go to the im-
pact of settler economic inputs (such as capital and technology) or
economic outcomes at the time of settlement, which would seem
much more directly relevant to disentangling the causal relationship
between institutional quality and economic performance.

Ultimately, the AJR study and subsequent studies seem to be
much more useful for rebutting the LLSV's "legal origins" thesis that

conditions and political power necessitated the first policy decision but not
the second. Unless one takes the view that racism, greed, and rapacious-
ness are fundamental and immutable features of human nature it is diffi-
cult to defend the position that exploitation of non-settler colonies was
inevitable. It should be viewed as a deliberate decision on the part of the
Europeans that was enabled but not wholly determined by geographic con-
ditions and the distribution of power.

Id.
300 See Acemoglu, Johnson & Robinson, supra note 289, at 1371, 1377-78, 1386 n.13

(explaining the choice of GDP per capita in 1995 as a measure of economic performance).
301 See id. at 1372.
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attempts to argue the superiority of British legal influence on institu-
tional characteristics and quality than the more fundamental law and
development thesis. Despite these difficulties, though the AJR analysis
has been elaborated and expanded as the basis for a great deal of
subsequent law and development literature on governance, its logic
has not been fundamentally reopened. The hesitation of the leading
empiricists in the field, Kaufmann and Rodrik, to do so no doubt sug-
gests the difficulty of this "disentanglement" project.3 0 2 However,

given the pervasiveness and persuasiveness of the thesis, such difficulty
does not appear to be a justification for avoidance.

Indeed, Rodrik acknowledged in his subsequent book, One Eco-
nomics, Many Recipes, that the AJR study by itself could not support the
hypothesis that institutional quality determines economic growth. In
that work, Rodrik confronted the fact that the "difficulty with the em-
pirical analysis of institutional development has been that institutional
quality is as endogenous to income levels as anything can possibly be.
Our ability to disentangle the web of causality between prosperity and
institutions is seriously limited."3 0 3

Rodrik's later work refines his earlier claim for the large causal
effects of institutional quality, arguing that the evidence, including
both large aggregate cross-country comparisons and consideration of
particular country case studies, "suggests [that] large-scale institu-
tional transformation is hardly ever a prerequisite for getting growth
going."304 Instead, building from in-depth examination of case stud-
ies such as China and South Korea, Rodrik suggests that "an attitudi-
nal change on the part of the top political leadership toward a more
market-oriented, private-sector-friendly policy framework often plays
as large a role as the scope of policy reform itself."3 05 This more cir-
cumspect argument holds that institutional quality and institutional
transformation are important for sustaining economic growth.

302 See supra notes 287-93 and accompanying text.

803 See RODRIK, supra note 115, at 185. Part of Rodrik's intention in distancing himself
from the AJR study seems to have been to avoid supporting the "colonial origins" thesis
that has emerged in that study's wake and which suggests that contemporary economic
growth in developing countries stems in part from the quality of the institutional infra-
structure created during the colonial era. See id. at 186 ("If the roots of underdevelopment
lie in contrasting encounters with colonizers, how can we explain the fact that countries
that have never been colonized by Europeans are among both the poorest and richest of
today's economies?"). This rebuttal seems oddly misdirected, as the AJR study does not
necessarily argue anything about non-colonized countries. In fact, some promising evi-
dence supports the argument that the quality of institutions left behind by colonizers has
been important in shaping the postcolonial period for those countries. See Daniels et al.,
supra note 207, at 3-4.
304 See RODRIK, supra note 115, at 190.
305 Id. at 191.
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The problem with causality, however, does not appear to have
affected the momentum behind programs that are designed to im-
prove institutional quality in developing countries.306

2. Program Design Issues

Even assuming that these empirical studies establish causality, the
formidable question of how to convert this explanatory insight into
prescriptive analysis remains. How can good governance and the rule
of law be achieved? The law and development literature has made a
variety of points relating to programmatic shortcomings.

Many scholars have stressed the futility of adopting a one-size-fits-
all approach based on the belief that stylized aspects of Western legal
systems will produce economic growth if they are "transplanted" into
developing countries.307 Moreover, practitioners from de Soto to
Rodrik have emphasized the importance of avoiding one-size-fits-all
solutions.308 Yet one clear limitation of rule of law programs has been
the difficulty in resisting precisely such cookie-cutter approaches.

Thomas Carothers, for example, has detailed the "breathtakingly
mechanistic approach to rule of law development-a country achieves
the rule of law by reshaping its key institutions to match those of coun-
tries that are considered to have the rule of law."30 9 In reviewing rule
of law reforms in Latin America, Carothers describes a context in
which the "staggeringly obvious" point that one-size-fits-all legal-trans-
plant programs has constituted a "lesson learned" after various efforts

306 See Carothers, supra note 21, at 3-4.
307 See, e.g., Katharina Pistor et al., Evolution of Corporate Law and the Transplant Effect:

Lessons from Six Countries, 18 WORLD BANK RES. OBSERVER 89, 92-93 (2003) (explaining that
establishing the contribution of legal institutions to economic growth is empirically diffi-
cult and that transplant countries that adapted the imported law or had a population famil-
iar with the imported laws fair better than others). For an intellectual history that helps to
explain the intractability of universalistic solutions, see generally Thomas, supra note 28, at
383-85.

308 See DE SOTo, supra note 209, at 171-72 (explaining the importance of incorporating
whatever existing informal conventions the people already have for the property law re-
gime); RODRIK, supra note 115, at 4 ("I believe that appropriate growth policies are almost
always context specific.").

309 Carothers, supra note 21, at 21. Carothers also notes that attempting to reproduce
institutional endpoints

consists of diagnosing the shortcomings in selected institutions-that is, de-
termining in what ways selected institutions do not resemble their counter-
parts in countries that donors believe embody successful rule of law-and
then attempting to modify or reshape those institutions to fit the desired
model. If a court lacks access to legal materials, then those legal materials
should be provided. If case management in the courts is dysfunctional, it
should be brought up to Western standards. If a criminal procedure law
lacks adequate protections for detainees, it should be rewritten.

Id.
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proved unsuccessful.3 10 More disheartening still is the "persistent
problem of lessons learned not actually being learned": "externally
supported law reform efforts in many countries, especially those ef-
forts relating to the commercial domain, often continue to be simplis-
tic exercises of law copying."3 1  Similarly, popular programs such as
judicial training continue to be implemented despite repeated asser-
tions by "[e]xperienced practitioners . . . that judicial training, while
understandably appealing to aid agencies, is usually rife with short-
comings and rarely does much good."312

A related difficulty is the low quality of self-assessment and con-
structive revision of programs. Linn Hammergren, an economist who
has worked extensively with various development agencies,3 1 3 has en-
deavored to point out the importance of better self-assessment in de-
velopment policy. Alvaro Santos notes that careful assessment in
particular cases shows that "much of the conventional wisdom on what
is wrong and what needs change in countries' judicial systems is un-
warranted by the available evidence." 314 In addition, Hammergren
has pointed to the lack of internal consistency within development
agencies in the identification and application of legal reform
policies.315

The lack of rigorous self-assessment in programs means that they
are rarely able to survive or overcome dysfunctional encounters with
the host environment. For example, various scholars have observed
that rule of law programs in Latin America were flawed because they
were either met with entrenched resistance by local actors or co-opted
and manipulated by particular local actors in power struggles with
others.3 16 In both cases, the programs may end up being manipulated
in such a way that they fail to change, and in some cases exacerbate,
the very domination by powerful interests that good governance and
rule of law ideals are supposed to counteract.317

310 See id. at 25 ("Aid institutions do seek to come up with 'lessons learned' . . . as

evidence that they are taking seriously the need to reflect critically . . . . Often [these
lessons] are too general or obvious, or both.").

311 See id.
312 See id.
313 See HAMMERGREN, supra note 208 (describing the author's experience).
314 See Santos, supra note 159, at 295 (discussing Hammergren's work).
315 See id. at 292.
316 See, e.g., Kleinfeld, supra note 237, at 43-44 ("[P]redictability and efficiency are

often used by local power brokers as code words to achieve their own goals, which can
undermine other rule-of-law ends."); see also TREBILCOCK & DANIELs, supra note 23, at 39-40
(discussing how vested interests will resist rule of law reforms).

317 See Carothers, supra note 21, at 23-24 (arguing that case management assistance is
a popular program because it is a way to funnel funding into improving the judicial system
without challenging the underlying independence or appointment of judges or the rela-
tionship of the courts to the social context and asking "if the system has significant unfair-
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Such difficulties may go some distance towards explaining the
lack of efficacy of foreign aid programs more generally. An increasing
number of studies, outlined by Dam, have lent considerable force to
the proposition that foreign aid "has had little impact on growth" and
that this is true even where aid is implemented in the desired eco-
nomic environment of neoclassical "good fiscal, monetary and trade
policies."3 18

3. Conclusion

Despite the mammoth enterprise that development policy repre-
sents in the postwar era, and despite the vigor of efforts to achieve
development through legal and institutional reform, these efforts are
flawed on a number of levels. Conceptually they are incoherent, lead-
ing to muddled programmatic strategy. Moreover, programs are im-
plemented in simplistic ways and are not subject to systematic
assessment. Aid policies, including law and development policies, too
often constitute repeated, mechanistic and cookie-cutter approaches
that fail either because they are resisted by or incompatible with the
local context, or because they are manipulated by powerful interests at
the expense of the larger population whose social welfare is the nomi-
nal goal.

III
ToWARD AN INSTITUTIONALIST ANALYSIS

OF INSTITUTIONALISM

The foregoing Parts have offered a critical intellectual history of
the rise of neoclassical law and development in theory and practice.
This historical account has been critical in two senses of the term.
First, critical in the sense of discernment, Part I described the origina-
tion and diffusion of neoclassicism in law and development from the
academy to the field. Stemming from Coasian analysis of the relation-
ship between institutional environment and microeconomic behavior,
neoclassical law and development emerged out of the elaboration of
that analysis into a series of prescriptions against macroeconomic gov-
ernmental controls on trade and investment (New Political Economy)
and for the establishment of legal institutions to enforce property
rights and support commerce (New Institutional Economics). Bound
up with the reemergence of conservative political movements in the
Anglo-American world, the ideational constructs of NPE and NIE took
power when those movements did, leading to the emergence of neo-

ness built into it, such as political bias or control, does increasing the speed of cases
through the system actually represent a gain for the rule of law?").
318 See DAM, supra note 16, at 19-20.
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classical law and development in the field of international develop-
ment policy by the early 1990s, as evidenced by the rule of law revival.

Second, critical in the sense ofjudgment, Part II summarized the
analytical shortcomings of the neoclassical law and development
model. The thesis that institutional quality determines economic
growth suffers from a series of troubling empirical flaws. One flaw is
the analytical vagueness of the asserted causal relationship: how does
institutional quality improve economic growth? The range of possible
answers (enforcement of property rights, effective judiciary systems,
democratic participation) necessarily impedes the formulation of ef-
fective development policy. Beyond this vagueness is the uncertainty
that causality even exists: empirical studies have so far been unable to
prove it and are instead crippled by the endogeneity problem that
institutions and income levels seem inextricably intertwined.

Finally, even if institutional quality were clearly measurable, and
proven to cause economic growth, a number of problems in the field
of development policy would still inhibit the success of any reform
program: the manipulation of programming by entrenched interests
in both the donor and beneficiary countries,3 19 the difficulty in de-
signing contextually responsive and informed programs in the face of
the continued temptation to implement one-size-fits-all directives,3 20

and the undersupply of effective self-evaluation and long-term assess-
ment in programming choices, reducing prospects for improvement
of development knowledge over time.3 21

These impediments greatly resemble the kinds of obstacles that
Douglass North himself might describe as transaction costs to institu-
tional effectiveness.322 The prolongation of law and development pro-
grams that are demonstrably ineffective (according to veterans of the
field such as Thomas Carothers and Linn Hammergren) suggests pre-
cisely the kind of suboptimal path dependence that North identified
as a barrier to economic growth in the developing world.3 23

In other words, there appears to be a need for an institutionalist
analysis of institutionalism in the field of development. Although the
neoclassical law and development policy matrix was intended to im-
prove institutional quality in poor countries, it appears that the institu-
tions of development policy themselves-the formal and informal
"rules of the game" that shape organizational and individual behavior
by development theorists and practitioners-may need to be ex-
amined if the underlying project is to have any hope of success.

319 See supra note 316 and accompanying text.
320 See supra notes 307-08 and accompanying text.
321 See supra notes 313-15 and accompanying text.
322 See supra notes 84-86 and accompanying text.
323 See supra notes 81-86, 309-17 and accompanying text.
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In explaining the basis for the persistence of inefficient institu-
tions over time, North emphasized the following variables that would
induce individuals to accede to and reinforce them: imperfect infor-
mation, 3 2 4 unequal bargaining power that allows powerful interests to
design institutions to fit their ends at the expense of larger society,325

and "subjective models"3 26 that preclude individuals from perceiving
institutional inefficiencies. 3 2 7 The next subpart will briefly address
these three elements, as indeed, there appear to be serious flaws in all
three of these areas insofar as law and development is concerned.

A. Imperfect Information

As Part II.B demonstrated, the quality of information is lacking
about specific contexts-i.e., laws and institutions in particular devel-
oping countries, how those laws and institutions function, what as-
pects of them might affect economic productivity, and what methods
might best improve productivity.328 To be sure, the field is vast and
the lack of good information is perhaps to be expected, but more
troubling are the institutional flaws that have avoided or even resisted
improving the information that is available.

To improve development programming, better mechanisms for
evaluation and knowledge building over the long term are needed.
Development agencies themselves should institute such mechanisms,
but the broader community of scholarship and analysis can greatly
assist them. Recent initiatives by law and development scholars to im-
plement mechanisms of "processes of learning and discovery" are promis-
ing in this regard.3 29 Beyond the acquisition of research and reports,
development agencies would ideally change their approach to the
staffing of development projects to allow for better institutional learn-
ing, with more emphasis on local expertise or long-term placements
and fewer of the short-term field rotations and consultancies that ap-

324 See supra notes 83-84 and accompanying text.
325 See NORTH, supra note 3, at 134 ("And because much of human economic history is

a story of humans with unequal bargaining strength maximizing their own well-being, it

would be amazing if such maximizing activity were not frequently at the expense of

others.").
326 See id. at 16.
327 See id. at 9 ("[S]ubjective perceptions of the actors resulted in choices that were

certainly not always optimal or unidirectional toward increased productivity or improved

economic welfare (however defined).").
328 See supra Part I.B.
329 See David M. Trubek, Developmental States and the Legal Order: Towards a New Political

Economy of Development and Law 8 (Univ. of Wis. Law Sch. Legal Studies Research Paper

Series, Paper No. 1075, 2009), available at http://ssrn.com/abstract=1349163. David

Trubek and others have initiated a long-term research project entitled Law and the New

Developmental State (LANDS). See Law and the New Developmental State, UNiv. Wisc. LAw

SCH., http://www.law.wisc.edu/gls/lands.html (last updated Oct. 9, 2009).
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pear to be the norm. The impact of such personnel issues is probably
quite adverse.

B. Powerful Interests

The susceptibility of development programs to the interests of
both donor and beneficiary countries is a thorny reality in the field.
Evidence of political pressures is everywhere. Such pressures are evi-
dent when aid programs are designed to serve the economic or mili-
tary interests of the donor, including requiring the beneficiary to
funnel resources back to companies that are nationals of the donor
country. Those pressures are also evident when aid programs are de-
signed to serve powerful interests in the beneficiary country, as with
programs that flatter the pet projects of elites in beneficiary countries
or otherwise reinforce or fail to address social inequalities that may be
central impediments to economic vibrancy.

Such factors may be an inevitable feature of the institutional con-
text for development policy. It is ultimately a diplomatic context,
shaped by the interests of the sovereign states involved as donors and
beneficiaries. The existence or absence of democratic politics is am-
biguous in effect in terms of making these programs more or less
skewed: the conditions to U.S. aid are most directly a product of de-
mands by the Congress, which must authorize all development spend-
ing. Nevertheless, the professional corps in development policy may
be able to at least control these political dynamics by assisting in their
candid assessment and by contributing to habits and practices that
could help to establish normative pressures that would serve as a
counterweight.

C. Subjective Models

"Ideas and ideologies matter, and institutions play a major role in
determining just how much they matter. Ideas and ideologies shape
the subjective mental constructs that individuals use to interpret the
world around them and make choices."33 0 If North was correct in this
statement pointing to ideational constructs as crucial determinants of
behavior and as explanations for unproductive or inefficient behavior,
then an institutionalist analysis of institutionalism requires a serious
investigation into the paradignshaping knowledge about law and
development.

Neoclassical law and development became established, as this Es-
say suggests, following a transformation in the 1980s and 1990s in
which the intellectual contributions of a generation of social scientists

330 NORTH, supra note 3, at 111.
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from Ronald Coase onwards gained currency.33 Yet neoclassicism it-
self did not originate, but rather added to, a more basic construct of
knowledge about the relationship between law and development.332

That construct had been shaped in part by the earlier contributions of
Weberian modernization theorists in the 1950s and 1960s.3 33

Even more fundamentally, however, knowledge about law and de-
velopment exists within the broader paradigm of economic develop-
ment. Arturo Escobar has placed the birth of development discourse
in U.S. President Harry Truman's 1949 inaugural address. 3 3 4 In his
promise to achieve a "fair deal" for the "entire world," Truman "initi-
ated a new era in the understanding and management of world af-
fairs, particularly those concerning the less economically
accomplished countries in the world."3 35 The international commu-
nity quickly picked up this logic, so that by the 1950s, a paradigm had
been established: "Development had achieved the status of a certainty
in the social imaginary."336

Identification of the development paradigm does not undermine
the basic desirability of development, however that might be defined,
as a goal: clearly enough, development of some kind or another re-
mains almost universally normative.337 Nor does it necessitate a unidi-
rectional view of power relations in which ideas and influence travel
from the global North to the global South.

A critical approach to knowledge about development, however,
may allow for a more perceptive assessment of its efficacy in particular
contexts and therefore for a greater chance of its improvement. A
growing body of scholars has taken on the project of deconstructing
development discourse.33 8 These deconstructionists have conducted
intensive studies of particular development projects, paying close at-
tention to the ways in which development policies have been shaped
by ideas and narratives on the one hand and by powerful interests on

331 See supra Part I.A.
332 See supra notes 32-35 and accompanying text.
333 See supra notes 28-35 and accompanying text.
334 See ARTURO ESCOBAR, ENCOUNTERING DEVELOPMENT: THE MAKING AND UNMAKING OF

THE THIRD WouD 3 (1995).
335 Id.
336 See id. at 5. Escobar's timeline is not infallible; Antony Anghie pointed out to me

that the independence movement and accompanying debates in India before World
War II arguably contributed to the formulation of this vocabulary. See O.P. MISRA, Eco-
NOMIc THOUGHT OF GANDHI AND NEHRU: A CoMPARATIVE ANALYsIs 101-04 (1995) (describ-
ing the formulation of economic development planning as one part of India's
independence).

337 See EscOBAR, supra note 334, at 5 ("The fact that most people's conditions not only
did not improve but deteriorated with the passing of time did not seem to bother most
experts.").

338 For a review of this literature, see EscoBAR, supra note 334, at 12-14.
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the other.3 39 Such careful assessments have revealed the gap between
the noble goals of development and the ways in which development
projects are carried out. Continued intensive, qualitative assessments
of this type seem necessary to tease out the reasons for the continued
institutional flaws that development practitioners have observed in the
general evaluations discussed in Part II.

CONCLUSION

In addition to better information about the ways that ideas and
interests affect institutions of development in particular national con-
texts, a need exists for institutional analysis of the international actors
that guide development policy.340 There has been surprisingly little
qualitative empirical study of how international rules and organiza-
tions work in terms of specific habits, practices, behaviors, actors,
ideas, and contexts. International law and policy tends to be treated
as exogenous to analysis, with doctrinal or empirical assessment fol-
lowing from exogenously given rules and institutions. Within the le-
gal academy, qualitative studies of how international economic and
development organizations function internally are beginning to ap-
pear, with promising insights.341

Such studies can shed valuable light on the theory and practice of
law and development and the reasons for both its failures and its suc-
cesses. Ultimately, if the ideal of law and development is to support
the emergence of governance in poor countries that is both legitimate
and conducive to social good, careful reassessments of its theoretical
and practical aspects seem to be necessary steps on that path.

39 See, e.g., JAMES FERGUSON, EXPECTATIONS OF MODERNITY: MYTHS AND MEANINGS OF

URBAN LIFE ON THE ZAMBIAN COPPERBELT (1999) (studying the emergence and decline of
Zambian copper mines); TIMOTHY MITCHELL, COLONISING EGYr (1988) (discussing the
intellectual and political impact of Europe on nineteenth century Egypt); TIMOTHY MITCH-

ELL, RULE OF EXPERTS: EcYPT, TECHNO-POLITICS, MODERNITY (2002) (studying colonial and
postcolonial Egypt from the nineteenth century to the close of the twentieth century);
DAVID Scorr, CONsCRIIrs OF MODERNITY. THE TRAGEDY OF COLONIAL ENLIGHTENMENT

(2004) (describing how anticolonialists and postcolonial scholarship narrated transition
from colonialism to postcolonialism as romance and the conceptual limitations such narra-
tive imposes); DAVID Scorr, REFASHIONING FUTURES: CRITICISM AFTER POSTCOLONIALITY

(1999) (studying the postcolonial relationship to modernity in Sri Lanka and Jamaica).
340 See Rittich, supra note 13 ("So far, deficiencies in the realm of governance are

mostly attributed to national rather than international rules, norms, and institutions.").

341 See, e.g., Sarfaty, supra note 196, at 647-50.
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APPENDIX

The Neoclassicists in Theory and Practice

THE THEORISTS

The Coase Theorem

(Coase)

Public Choice Theory & Rent-Seeking Analysis
(Buchanan, Tullock)

Chicago School
(Friedman, Stigler)

Law and Economics
(Posner, Cooter)

New Political Economy
(Bhagwati, Krueger)

New Institutional Economics
(North, Rodrik)

THE DEVELOPMENT PRACTITIONERS

Structural Adjustment
in Macroeconomic

Policy Reform
(Krueger)

Good Governance
in Legal and

Institutional Reform
(Shihata, de Soto)
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