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relevant exceptions are noted below in the Elements of Crimes.167 No ref-
erence to customary international law appears here.

A purposive interpretation of the Rome Statute and Elements of
Crimes yields the same legal result. One might argue that since the advent
of Joint Criminal Enterprise III as a mode of liability (establishing respon-
sibility for the foreseeable acts of collaborators who stray from the com-
mon plan), dolus eventualis effectively meets the standard for most crimes
under ICL at the level of modes of liability. Perhaps the use of modes of
liability to lower the mens rea requirements has effectively transformed
the default mental state of ICL from intent and knowledge to dolus even-
tualis.168 But if that is what the drafters of the Rome Statute intended, why
did they not just set the default mental state at dolus eventualis? Accord-
ing to these proponents, dolus eventualis would satisfy the mental element
for almost every crime, with the exception of genocide requiring special
intent. The problem with this view is that dolus eventualis would no longer
remain an exception to the Article 30 default rule; it would become a new
default rule, accomplishing by interpretation what diplomatic negotiation
could not.169

IV. INTENT IN GENEVA

Having analyzed the historical development of mental states at the
Rome Statute drafting conference, we must now turn to how the concept
of intent was understood by the drafters of the Geneva Conventions and
the Additional Protocols. What exactly did the negotiators intend-no
pun intended-when they codified the rules against directly attacking ci-

167. See Preparatory Comm. For the Int'l Criminal Court, supra note 150, § 2 ("Excep-
tions to the article 30 standard, based on the Statute, including applicable law under its rele-
vant provisions, are indicated below.").

168. See Stewart, supra note 93, at 192 (criticizing lack of coherent approach to mens
rea caused by modes of liability with lower mental state requirements).

169. Article 21 of the Rome Statute lists the appropriate sources of law before the court
as including, "applicable treaties and the principles and rules of international law, including
the established principles of the international law of armed conflict." Rome Statute, supra
note 7, art. 21. Margaret deGuzman notes in the Triffterer Commentary-a conclusion often
repeated in the literature-that "rules of international law" include customary international
law, an inference that one would think is supported by Article 38 of the ICJ Statute and its
inclusion of customary international in its codified hierarchy of sources. See Margaret McAu-
liffe deGuzman, Article 21 Applicable Law, in COMMENTARY ON TI E ROME STATUTE OF THE1 IE

INTERNATIONAL CRIMINAL COURT, supra note 110, 701, 707-08 ("since custom represents the
primary source of rules in the international legal system, the phrase 'rules of international
law' must be interpreted as encompassing customary rules"). However, while deGuzman's
interpretation of Article 21 may be correct, it is of little help to Wirth's argument that the
Article 30 default requirement can be displaced by customary international law. Article 21's
reference to principles of international law, if indeed it incorporates custom, is only a secon-
dary ("where appropriate") source after the "first" instance sources are exhausted, including
the Statute, Elements of Crimes, and the Rules of Procedure and Evidence. It is therefore
singularly odd to allow a deviation from the statutory default element based on custom when
the statute is a primary source and custom is only a secondary source (if it is a relevant source
at all).
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vilians and launching disproportionate attacks? In considering the negoti-
ating history, not only are the two tracks not collapsed, they are as distinct
as can be.

There are substantial textual reasons for why distinction and propor-
tionality must be understood as two normatively distinct prohibitions.
First, Additional Protocol I codifies both the principles of distinction and
proportionality. 170 However, Additional Protocol II (regulating non-inter-
national armed conflicts) codifies the principle of distinction but includes
no similar codification of the principle of proportionality.'7 1 The two prin-
ciples must represent different norms; otherwise, there would be no signif-
icant reason to include the principle of proportionality in Additional
Protocol I but not in Additional Protocol II. Second, the grave breaches
regime in Additional Protocol I codifies separate grave breaches for mak-
ing civilians the object of attack and launching a disproportionate attack.

The negotiating history of Protocol I and Protocol II supports this tex-
tual reading. For example, the Ukrainian delegation made clear that at-
tacks against civilians were only impermissible if this was the primary
reason for the attack, as opposed to a collateral consequence.172 Also, the
United States made clear during the discussions that distinction and pro-
portionality were different, and that what later became Article 51 of Pro-
tocol I only dealt with intentional attacks: "The first sentence of Article 47
paragraph 2 prohibits only such attacks as may be directed against non-
military objectives. It does not deal with the question of collateral damage
caused by attacks directed against military objectives."1 73 Furthermore,
the UK made a similar point:

His delegation also welcomed the reaffirmation in paragraph 2, of
the customary law rule that civilian objects must not be the direct
object of attack. It did not, however, interpret the paragraph as
dealing with the question of incidental damage caused by attacks
directed against military objectives. In its view, the purpose of the

170. See Additional Protocol I, supra note 4, art. 48, 51(5)(b).

171. See Protocol Additional to the Geneva Conventions of 12 August 1949, and Relat-
ing to the Protection of Victims of Non-International Armed Conflicts (Protocol II), art. 13,
opened for signature June 8, 1977, 1125 U.N.T.S. 609 [hereinafter Additional Protocol II].

172. See Ukrainian Soviet Socialist Republic Statement, in 6 OvrcII Recoios O1 nE
DIPLOMATIC CONFERENCE ON THE REAFFIRMATION AND DEVELOPMENT OF INTERNATIONAL

HUMANIrARIAN LAw API'jCABL,E IN AIRMvr CONFLIcrs, GENEVA (1974-1977) 200-01
(1978) [hereinafter OnicAM. Ricoiuos ou THu DIrOMATIC CONFERENCE] ("In common
with the previous articles of this Section, Article 46 widens the scope of protection for the
civilian population and individual civilians, who under no circumstances shall be the object of
attack. In particular, paragraph 2 explicitly prohibits acts or threats of violence the primary
purpose of which is to spread terror among the civilian population; this is in line with the
generally recognized rules of international law, which lay down that Parties to the conflict
shall not make the civilian population an object of attack") (emphasis added).

173. United States of America Statement, in 6 OFFICIAl RE'coRDs OF TIE DiPtOMATIC
CONFERENCE, supra note 172, at 204.
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first sentence of the paragraph was to prohibit only such attacks as
might be directed against non-military objectives. 174

This issue was so important that several other delegations, including
Germany, 7 5 the Netherlands, 7 6 and Canada,' 7 7 repeated this under-
standing almost verbatim.

Furthermore, the leading commentary on the Additional Protocols
makes clear that the two tracks are normatively distinct.' 7 8 Explaining the
relationship between the various subsections of Article 51 and the grave
breaches definition in Article 85, the Commentary makes clear that the
rules of proportionality apply whenever collateral damage occurs.' 79 Spe-
cifically, the Commentary concludes that the grave breach "consists in di-
recting an attack against the protected persons 'as such'."180 According to
the Commentary, legitimate attacks against military targets with secondary
effects on civilians are dealt with by subparagraphs (b) and (c) of Article
85(3).181 In defining the relevant mental state, the Commentary concludes
that "[i]t is not sufficient that the will to launch an indiscriminate attack
exists... [i]n addition the person taking the action has to have the knowl-
edge that certain consequences will follow.1 82 As for disproportionate at-
tacks, mere recklessness is not sufficient either: "A high degree of
precaution is required. A grave breach on the other hand presupposes

174. United Kingdom Statement, in 6 OIFFICIA. REcoiRDs oiF rHE- DIPLOMATIC CONF-R-
ENCE, supra note 172, at 169.

175. See Federal Republic of Germany Statement, in 6 Ow1iICIAi RicoRDS OF THE Diw-
LOMATIC CONFERENCE, supra note 172, at 188 ("Article 47... The first sentence of Article
47, paragraph 2 is a restatement of the basic rule contained in Article 43, namely that the
Parties to a conflict shall direct their operations only against military objectives. It does not
deal with the question of collateral damage caused by attacks directed against military
objectives.").

176. See Netherlands Statement, in 6 OwiviciAL- Riecoiuos or rnil DiPLOMATIC CONFER-
ENCF, supra note 172, at 195 ("Furthermore, it is the view of the Netherlands delegation that
the first sentence of Article 47, paragraph 2, prohibits only such attacks as maybe directed
against non-military objectives and consequently does not deal with the question of collateral
damage caused by attacks directed against military objectives.").

177. See Canada Statement, in 6 OFuCiAj RecORos o niiE DIrLOMATIC CONFERENCEz,
supra note 172, at 179 ("Article 47- In the view of the Canadian delegation, a specific area of
land may also be a military objective if, because of its location or other reasons specified in
Article 47, its total or partial destruction, capture or neutralization, in the circumstances rul-
ing at the time, offers a definite military advantage. It is also our understanding that the first
sentence of paragraph 2 prohibits only attacks that could be directed against non-military
objectives. It does not deal with the result of a legitimate attack on military objectives and
incidental damage that such attack may cause.").

178. See NEw RuL-Es FOR VicrMls op ARtMED CONFICTS: COMMENTARY ON THE Two
1977 PROToCOis ADDITIONAL TO THE GENEVA CONVENTIONS OF 1949 511-22 (Michael
Bothe, Karl Josef Partsch, & Waldemar A. Solf eds., 1982) [hereinafter Ni-w RULES FOR
Vicrims oF ARMED1 CONFLICI].

179. Id. at 516.

180. Id. (citing Additional Protocol 1, supra note 4, art. 51(2)).

181. Id.

182. Id.
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more: the knowledge (not only the presumption) that such attack will
cause excessive losses in kind." 8 3

There is a simple reason why proportionality calculations cannot be
governed by a mental state lower than knowledge. Although proportional-
ity assessments involve collateral effects of bombing a legitimate target,
the effects cannot come completely by surprise and still violate the under-
lying norm. They must be explicitly envisioned. According to the Com-
mentary, the relevant criterion is whether the attack will cause
disproportionate casualties to civilians, as evaluated ex ante by the military
commander.184 A military commander can only make an ex ante decision
about proportionality by assuming that some result will occur and then
making assessments regarding it. But this mental state-envisioning the
killing of civilians and coming to some conclusion as to whether the num-
ber of deaths will be proportionate or disproportionate-does not violate
the principle of distinction. Simply envisioning the deaths of civilians does
not mean that the commander has directed the attack against the civilians.
If this mental state violates the principle of distinction, then no com-
mander could ever engage in a proportionality track-two analysis without
having first violated the principle of distinction. This would, in essence,
render the rule of proportionality completely superfluous, and stop the
analysis at the level of distinction. This runs counter to the whole point of
having the rule of proportionality, which is implicated when there is "rec-
ognition that collateral civilian casualties or damage to civilian objects may
be expected." 8 5

During the negotiations leading to the Additional Protocol, the rule of
proportionality passed by a margin of 56 to 6 with 3 abstentions.186 France
argued that over-zealous regulation of civilian casualties impermissibly in-
fringed on the national right of legitimate defense, an issue that came into
the forefront during the ICJ Advisory Opinion on Nuclear Weapons.187 In
other words, if a state is faced with an existential threat of defeat, is it
permissible to cause excessive damage to enemy civilians? Other objec-
tions included concerns over the indeterminacy of the concept of "exces-
sive" civilian damage. However, other states emphasized that "excessive"
damage was to be understood relative to a "concrete" and "direct" mili-
tary advantage and that remote gains in the future were to be excluded
from the calculations by virtue of their speculative nature.1 88 Other dele-
gations complained that the Article 85 grave breaches regime, particularly
with regard to what counted as excessive damage, was worrisomely impre-

183. Id. (noting that subparagraphs (b) and (c) require a higher degree of intention
than Article 57).

184. Id. at 363.

185. Id. at 366.

186. Id. at 365.

187. France Statement, in 6 OFFIcIAJ RECORDS OF -iE DIPLOMATIC CONF1RPNCe,

supra note 164, at 161-62; Legality of the Threat or Use of Nuclear Weapons, Advisory Opin-
ion, 1996 I.C.J 226, I 97 (July 8).

188. NFw RULES FOR VIClMS OF ARMED CONFLicr, supra note 178, at 365.
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cise.18 9 Several members noted that subparagraph (5) of Article 51 (on
proportionality) was subject to multiple interpretations.' 90 In this vein, did
participants in the negotiations believe that by enacting Article 85 on
grave breaches, which defined the appropriate mental state as acting "will-
fully," they were effectively altering the required mental state from Article
51? If they were, it was arguably to increase the required mental state-to
make it a grave breach-rather than to lower the mental state. The inclu-
sion of the stricter mental state requirement in Article 85 helped temper
concerns about the uncertain application of the standard of excessive dam-
age. There were also concerns about the prohibition against placing mili-
tary units in civilian areas (a prohibition designed to prevent states from
impermissibly leveraging the principle of distinction by using civilians as
human shields).191 However, there was also broad agreement that the
principles of distinction and proportionality codified in the Additional
Protocol represented substantial advancement in the codification of the
laws of war.192

189. See Italy Statement, in 6 OFFIIcuAt Ricoi~os or TimE DI.OMATIC CONF1RENCr',

supra note 164, at 292 ("Secondly the formulation of numerous hypothetical instances of
grave breaches was often dangerous because of its lack of precision, and in criminal matters
that was a highly serious situation, for here above all each hypothetical breach should have
been described with precision and clarity. In many cases that had not been done, for example
in paragraph 3 (b) and (e), where it was left to the judge to decide whether or not the advan-
tage obtained from an attack had been excessive. The same criticism could be made of para-
graph 4 (c), in which the basic notion, was acceptable but the 'practices' which the text
condemned were not described.").

190. See France Statement, in 6 O17'icIAi RECORDS OF THE DiLOMATIC CONFERENCE,

supra note 172, at 295 ("The French delegation could not approve paragraph 3(b), for the
same reason as that expressed in connexion with Article 46, namely the ambiguity of the
definition of indiscriminate attacks. It could not accept that military actions which were so
inadequately defined should be considered to be grave breaches and, according to paragraph
5, to constitute war crimes.").

191. Did this rule entail that military units could never be placed in civilian areas to
protect them? This would entail that civilian areas go completely unguarded-clearly an
absurd result from a purely normative perspective. The better reading of the rule is that
offensive military units should never be placed in civilian areas, but defensive units may be
stationed in close proximity to protected persons. However, this does place intense pressure
on the individual rule, since this inevitably leads to intermixing of civilian and military per-
sonnel in the same location.

192. The travaux prdparatoires once again establish that discrimination and proportion-
ality are two separate concepts. See, e.g., United States of America Statement, in 7 OwI'cIAl
RECORDS OF Tff DIPLOMATIC CONFERENCE, supra note 172, at 294 ("His delegation was

also satisfied with a number of other important advances in the law made by that Protocol. In
particular it noted the prohibition of indiscriminate attacks, including target area bombard-
ment in cities, the clear and helpful definition of military objectives, the prohibition of the
starvation of civilians as a method of warfare and of the destruction of crops and food sup-
plies, and the special protection, with reasonable exceptions, accorded to darns, dikes and
nuclear power stations. His delegation believed that the Conference would draw satisfaction
from having achieved the first codification of the customary law rule of proportionality, from
having worked out a good definition of mercenaries that should not be open to abuse, and
from having set minimum humanitarian standards that must be accorded to anyone not enti-
tled to better treatment.").
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The rule of proportionality is based partially on a lesser evils argu-
ment because it "makes large concessions in favor of military neces-
sity."' 93 But concessions in favor of military necessity need not be
understood in a negative light.194 Rather, IHL norms have practicality and
enforcement concerns built into them at the ground level. Indeed, this is a
distinguishing feature of IHL as compared with international human rights
law, which has historically favored aspirational norms that serve a guiding
function.195 In contrast, IHL is designed to codify rules that can and will
be followed; once participants start rejecting the rules they risk sliding to-
wards total war with an endless spiral of reprisals.196 For this reason, IHL
takes baby steps; to the extent that it outruns current practice it runs the
risk of being irrelevant. Indeed, that is the exact problem with the ICTY's
application of the rules regarding distinction and proportionality: it is not
consistent with current practice. If you redefine intent in this way, it will
be ignored, and is being ignored, by military powers both large and small.

There is, however, one area where recklessness might be sufficient to
meet the mental state requirement. Article 57 of Additional Protocol I
requires that attacking forces "take all feasible precautions" to minimize
civilian deaths. Insofar as this article codifies a duty of due care, it would
be transgressed by an attacking force that is reckless in its conduct and
fails to take the appropriate precautions. This is the one area where reck-
lessness, or dolus eventualis, would be appropriate for applying a prohibi-
tion from Additional Protocol I.'97 States were particularly concerned
about the pliability of the word "feasible" precisely because a "duty of
care" mental standard was lower than for the other prohibitions contained
in the protocol. Indeed, this lower mental state was one of the reasons why
the provision needed to be watered down with the notion of feasibility so
as to remove any concerns about it devolving into a strict liability scheme.
The need to take precautions-and the possibility of engaging in reckless

193. Ni.w Ruitis ioR Vicrins oi, ARMiiD CONFuIcr, supra note 188, at 361 (suggesting
that the rule of proportionality is based on the principle of lesser evils) (citing INr'L COMM.
or Trl; RiE CROSS, 3 CONFERIENCE OF- GovERNMENT EXPEqRIs 85 (1971)).

194. Id. ("The ICRC constantly had to bear in mind the fact that the ideal was the
complete elimination, in all circumstances, of losses among the civilian population. But to
formulate that ideal in terms of impracticable rules would not promote either the credibility
or the effectiveness of humanitarian law. In order to establish a balance between the various
factors involved, the ICRC was proposing a limited rule, the advantages of which was that it
would be observed.").

195. Cf Yoram Dinstein, Concluding Remarks: LOAC and Attempts to Abuse or Sub-
vert It, 87 Ir'n-'i. L. Srur. 483, 488 (2011).

196. On the need to construct enforceable rules of IHL, see Janina Dill & Henry Shue,
Limiting the Killing in War: Military Necessity and the St. Petersburg Assumption, 26 Ernucs
& lrrr'i AiFF. 311, 324 (2012) ("Consequently, rules that are incompatible with all effective
military action risk being ignored and, thereby, not preventing any harm from occurring.").

197. It should be noted that the United States is not a party to Additional Protocol I
and that the customary status of the Article 57 "feasibility" standard is the subject of intense
dispute in international relations. A precursor to the principle was codified in article 2(3) of
the 1907 Hague Convention (IX). See CUSTOMARY INTERNATIONAL HUMANITARIAN LAW,
VoL UME 1: RuiEs, supra note 25, at 51.
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behavior that flouts the required precautions-will be directly addressed
infra in Part V.

V. THE DOCTRINE OF DOUBLE EFFECT

The conflation of tracks one and two does more than simply violate
the negotiating history of the Geneva Convention Additional Protocols.
More importantly, it eviscerates the underlying conceptual framework
upon which the principles of distinction and proportionality were
modeled. The core principles of IHL, both in their design and implementa-
tion, codify the basic moral intuition behind the Doctrine of Double Ef-
fect.198 So the separation of the two tracks is mandated not just by law and
history but also by theory and philosophy. Collapsing the tracks, as the
ICTY has done, unmoors the principles of distinction and proportionality
from the original philosophical theory that gave birth to them. The result
is a set of erroneous legal conclusions that violate the deeply held moral
intuitions that underlie the Doctrine of Double Effect.199

Thomas Aquinas first formulated the Doctrine of Double Effect,
though not under that title or banner.200 But the underlying principle was
certainly all Aquinas and it is traditionally associated with Catholic moral
theology.201 The philosopher's concern was the moral permissibility of
killing in self-defense. 202 Although defensive force against an imminent
threat is clearly legitimate, it would appear prima facie that exercising that
force violates the moral prohibition against killing, thus resulting in a para-
dox. Aquinas therefore sought to explain how killing in self-defense could
be consistent with the moral prohibition against killing another human be-
ing.20 3 His answer was to separate the intended effects of the defender's
actions from the secondary effects of that same action.204 The defender
intends to neutralize the unwarranted threat and this effect is morally per-

198. See J. CARL FICARROTFA, KANTIAN TiIINKING Anour MILITARY Enucs 98

(2010); G.E.M. Anscombe, War and Murder, in 3 Eruics, RlIGION & POLTICS: COLuKECED
PIn11OSOPIuCAI. PArias 51, 58-59 (1981).

199. The basic distinction finds credence in other cultures that have no direct connec-
tion to Catholic moral theology. See, e.g., TiiE ISLAMiC LAw OF NATIONS: SIJAYaANI'S SIYAR

102 (Majid Khadduri ed., 1966) ("1 asked: Would it be permissible for the Muslims to attack
them with swords and lances if the children were not intentionally aimed at? He replied:
Yes.");JouIN KELISAY, ARGUING 'HE JUST WAR IN ISLAM 109 (2007) ("The reasoning is quite

reminiscent of Western just-war tradition and its approach to collateral damage. One would
be quite wrong, in the case of just war or of Shari'a reasoning, to read such a passage as
negating respect for the immunity of noncombatants. The point is that the attacks are not
directly and intentionally aimed at noncombatants.").

200. See Anthony Kenny, The Principle of Double Effect, in ESSAYS ON TiE ARIsTO-ri
I-IAN TRADITION 47, 47-48 (2001).

201. ThIOMAs AOUINAS, SUMMA TiIEOLOGICA 2674-75 ("1 answer that, Nothing hinders
one act from having two effects, only one of which is intended, while the other is beside the
intention.").

202. Id.

203. Id.

204. Id.
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missible, even though it also results in a secondary effect-the killing of
the attacker. Under Aquinas' view, the defender's act has a double effect:
one that is intended and one that is merely foreseen. The defender's intent
is to neutralize the threat-the permissible effect-and he merely foresees
but does not particularly desire the secondary effect. This explains why
defensive force is morally permissible.20 5

Whether the Doctrine of Double Effect represents the correct moral
or legal framework for self-defense is controversial and doubtful; there are
many competing theories of self-defense. 2 06 Frances Kamm argues that
the Doctrine of Double Effect represents a conceptual distinction best ex-
pressed by something called the Counterfactual Test.207 The Counterfac-
tual Test asks the following hypothetical: "an evil would not occur if you
acted but all else remained the same; would you, as a rational agent, have
a reason not to act?" 208 According to Kamm, the counterfactual explains
the intent-foresight distinction because "the agent who intends the evil at
least has some reason not to act, but an agent who merely foresees the evil
would have no reason not to act." 20 9 Ultimately, Kamm concludes that the
Doctrine of Double Effect, as traditionally formulated, is both under- and
over-inclusive, and ought to be revised. However, Kamm's arguments for
when the Doctrine of Double Effect appears to permit impermissible ac-
tions deal with non-war cases that have little or nothing to do with the
wartime bombing of combatants and civilians.2 10

Regardless of the recent academic criticisms in the domain of moral
philosophy, the Doctrine of Double Effect proved hugely successful as a
moral theory that expresses the relevance of the intent-foresight distinc-
tion.2 11 There are many areas of human life where agents intend an action
but foresee secondary consequences, and we take the agent's primary in-
tent to be relevant for answering the question of whether the action was

205. Id.

206. For competing theories of self-defense, see GIZoRGj P. FiLiTCIIER & JENs DAVID
O,,iuN, DEFFNDINo HUMANITY, supra note 10 at 30-62 (2008).

207. FRANCEs M. KAMM, Tiir MORZAL. TARGET: AIMING AT RiGIan CONDUCT IN WAR

AND OrIILR CONri.ucrs 41 (2012).

208. Id.

209. Id.

210. Id. at 55 (discussing arguments originally offered by Philippa Foot). In fact, Kamm
deploys examples from wartime bombing to show that in other areas the Doctrine of Double
Effect is too restrictive, because she believes that the intentional bombing of civilians might
be morally justified in situations where the civilians are causally responsible for supporting
the war or where their deaths might otherwise have been justified as collateral damage. Id. at
74. So any bombing during wartime consistent with the Doctrine of Double Effect would be
justified under Kamm's theory as well, though perhaps on the basis of some alternate moral
principle.

211. See, e.g., Philippa Foot, The Problem of Abortion and the Doctrine of Double Ef-
fect, in VIRTUES AND Vic17s AND OTEInrR ESSAYS IN MORAL PHnOsoPHy, 19, 19-32 (1978);
G.E.M. Anscombe, Action, Intention and Double Effect, in HUMAN LniWE, ACriON AN) ETi-
ics 207, 221-224 (Mary Leach & Luke Formally, eds. 2005); THOMAS NAGEi-, TIE VIEW
FRom NowiinRE 179 (1986).
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morally or legally permissible.212 The bombing of targets in wartime is
precisely one of these situations. 213

Consequently, this Part makes two logically distinct arguments. First,
the core IHL principles on distinction and proportionality are direct out-
growths of the Doctrine of Double Effect, such that collapsing the princi-
ples eviscerates the underlying moral theory that they were designed to
codify. Second, the Doctrine of Double Effect is normatively correct in the
context of warfare, and so the legal doctrine, when properly interpreted,
gets the issue exactly right, and should not be interpreted away into
oblivion.

It should be emphasized that these two arguments are conceptually
distinct. For purposes of this Article's core thread, only the first argument
is necessary. In order to conclude that the ICTY's collapsing of the two
tracks is legally problematic, it is sufficient to argue that the legal doctrine
is modeled after the Doctrine of Double Effect, so any legal interpretation
of the doctrine that violates the Doctrine of Double Effect represents a
poor legal argument. To reach this conclusion, one need not accept that
the Doctrine of Double Effect is normatively correct as a matter of moral
philosophy. As it happens, Part V(B) shall make precisely this argument,
though within the context of this paper this point is purely supererogatory.
The point is useful, though, because the normative defense of the Doctrine
of Double Effect adds great urgency to the need to correct the recent mis-
steps in the legal precedents from the international tribunals. Since the
Doctrine of Double Effect is morally correct, the collapsing of the two
tracks results in legal outcomes that are morally indefensible. However,
even opponents of the Doctrine of Double Effect (and there are plenty)2 14

should take heed and recognize that the core principles of IHL are meant
to codify the Doctrine of Double Effect, whatever they might feel about
its moral legitimacy. As a matter of legal interpretation, such opponents
would be duty bound to interpret the core IHL principles in the correct
light, though perhaps they might have moral reasons for prospectively
seeking doctrinal revisions.

212. Similarly, common sentiment views intentional killings as a greater moral wrong
than allowing foreseeable deaths. This explains why, for example, the public reacted with
horror to the Sandy Hook massacre while news reports about children killed as collateral
damage during drone strikes do not provoke the same reaction. But see Glenn Greenwald,
Newtown Kids v Yemenis and Pakistanis: What Explains the Disparate Reactions?, Till,
GUARDIAN (Dec. 19, 2012) available at http://www.guardian.co.uk/commentisfree/2012/dec/
19/newtown-drones-children-deaths, who is apparently unaware of both the Doctrine of
Double Effect and the intent-foresight distinction, and the importation of both distinctions
into the criminal law of both the United States and England. Greenwald canvasses multiple
differences between Sandy Hook and drone strikes, though nowhere discusses the moral dif-
ference between intentional killings and secondary effects. Id.

213. There is a lengthy discussion of this issue in MICHAEL WALZER, JUST AND UNJUST
WARS 257-83 (3d ed. 2000) (1977).

214. See, e.g., Neil Roughley, The Double Failure of "Double Effect", in INTENTIONAL-

rry, DEUIBE-RATION, ANiD AUTONOMY 91, 91 (Christoph Lumer & Sandro Nannini eds.,
2007).
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A. Convergence of the Doctrine of Double Effect and IHL

The Doctrine of Double Effect is a central element of the philosophi-
cal literature on intent and foresight, and there have been many attempts
to codify the philosophical principle. 215 Although the specifics of the codi-
fication vary considerably by author, there is broad agreement that the
Doctrine of Double Effect includes the following principles. An agent may
perform an action that he foresees will have a negative effect, if and only
if:

(1) The act is morally good or neutral; and

(2) The agent intends the good effect and not the negative effect;

and

(3) The evil effect is not a means to produce the good effect; and

(4) The evil effect is not disproportionate to the good effect.216

The specifics of the Doctrine of Double Effect have generated no shortage
of commentary, and there are competing formulations. 217

For example, in a very well known alteration of the doctrine, Warren
Quinn argues that the standard formulation is inadequate because there
may be situations where an impermissible action is not necessarily the
means to an evil result, though in most cases it will be the means to that
evil result. 218 So, for example, consider the terrorist who wants to attack a
residential building in order to achieve a larger political objective. The
standard response is that even if that political objective were legitimate
and morally desirable, the attack would still be condemned by the Doc-
trine of Double Effect because the death of the civilians is a means to
produce the positive effect-a causal pathway deemed impermissible by
the traditional formulation of the Doctrine of Double Effect.2 19 However,
strictly speaking, the terrorist does not need for the civilians to die to
achieve the political objective; he only needs the public or the government
to think that they are dead.220 As it happens, the best way to make the
public think the civilians are dead is to actually kill them, though this is not

215. For an alternate formulation, consider Jeff McMahan, Revising the Doctrine of
Double Effect, 11 J. Aert. mo Piiu.. 201-12 (1994). See also JONATHAN BENNET, TiH- Acr
l-rsiTir 194-225 (1995).

216. See generally Joseph T. Mangan, An Historical Analysis of the Principle of Double
Effect, 10 TiEOLOGICAL Sruo. 41 (1949).

217. See, e.g., Nancy Davis, The Doctrine of Double Effect: Problems of Interpretation,
65 PAC. PIu. Q. 107, 107 (1984); T.A. CAVANAUGII, Doun-Evncr REASONINc: DOING
GOOD AND AvoIDlN Evit, 74, passim (2006).

218. See Warren S. Quinn, Actions, Intentions and Consequences: The Doctrine of
Double Effect, 18 Pint. & Pun. Awi.. 334 (1989) (offering Kantian explanation for the doc-
trine of double effect).

219. Id.

220. This point was made by Jonathan Bennett in Morality and Consequences, in TIln
TANNER Liec-ruias ON HUMAN VAL UFs 47, 111 (S. McMurrin ed., 1981).
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the only logical means of doing so. 221 But the use of terrorism is clearly
impermissible, so the current formulation of the Doctrine of Double Ef-
fect must be erroneous.222

Consequently, Quinn argues that the Doctrine of Double Effect
should be reformulated to track the distinction between direct and indirect
agency:

To put things in the most general way, we should say that it distin-
guishes between agency in which harm comes to some victims, at
least in part, from.the agent's deliberately involving them in some-
thing in order to further his purpose precisely by way of their be-
ing so involved (agency in which they figure as intentional objects)
and harmful agency in which either nothing is in that way in-
tended for the victims or what is so intended does not contribute
to their harm. 223

Both the original formulation and Quinn's reformulation accurately track
the IHL principles on distinction and proportionality. According to
Quinn's version of the Doctrine of Double Effect, an army unit attacking a
target that will cause civilian deaths is only permissible if the attacking
force is somehow deliberately involving them in the situation so as to fur-
ther its project.224 This direct agency is impermissible, but an attacking
force complying with IHL would not be violating this principle since the
attacking force has no interest in killing the civilians. On the other hand,
the terrorist would run afoul of this principle precisely because the terror-
ist directly involves the civilians and intends their deaths to further his
larger purpose. 225

Indeed, the Doctrine of Double Effect so closely tracks the core IHL
principles of distinction and proportionality that the moral philosophical
literature on IHL uses the distinction between lawful tactical bombing and
illegal terror bombing as signposts against which their formulations of the
Doctrine of Double Effect ought to be judged. 226 As a matter of method-
ology, moral philosophers often take as their starting point our intuitions
that terror bombing is impermissible and tactical bombing is permissible,
even if both produce the same number of civilian deaths.227 On the basis
of these firmly held intuitions, philosophers then attempt to construct a
technical formulation of the Doctrine of Double Effect that yields the

221. Id.

222. See McMahan, supra note 215 at 202-03 (1994) (noting that Quinn's proposed revi-
sion is a response to the potential "vitiation" of the Doctrine of Double Effect caused by the
"narrow conception of an intended means").

223. See Quinn, supra note 218, at 343 (emphasis in original).

224. Id. at 343-44 (distinguishing between direct and indirect agency).

225. Id., at 344. For further discussion of this problem, see Foot, supra note 211, at 21;
McMahan, supra note 215, at 202.

226. See, e.g., Foot, supra note 211, at 21; McMahan, supra note 215, at 210; Quinn,
supra note 218, at 347.

227. See, e.g., Alison Hills, Defending Double Effect, 116 PHIL. S-run. 133, 133 (2003).
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right outcomes in these two situations, i.e. it declares the terror bombing
impermissible and the tactical bombing permissible. If it does not, philoso-
phers assume that their formulation of the Doctrine requires amendment.
This demonstrates the close conceptual connection between the Doctrine
of Double Effect and the IHL principles of distinction and proportionality.

Michael Walzer includes an extensive and justly famous discussion of
the Doctrine of Double Effect in his Just and Unjust Wars, and describes it
as the central justification for military action which inevitably causes civil-
ian casualties:

I have often found it being used in military and political debates.
Officers will tend to speak in its terms, knowingly or unknowingly,
whenever the activity they are planning is likely to injure noncom-
batants. Catholic writers themselves frequently use military exam-
ples; it is one of their purposes to suggest what we ought to think
when 'a soldier in firing at the enemy foresees that he will shoot
some civilians who are nearby.' Such foresight is common enough
in war; soldiers could probably not fight at all, except in the desert
and at sea, without endangering nearby civilians. And yet it is not
proximity but only some contribution to the fighting that makes a
civilian liable to attack. Double effect is a way of reconciling the
absolute prohibition against attacking noncombatants with the le-
gitimate conduct of military activity.228

Walzer goes on to offer his own revision to the Doctrine of Double Effect
that owes much to the recent developments in codified IHL (specifically
the duty to reduce civilian casualties) examined in Part IV of this Article.

Specifically, Walzer argues that it is insufficient for the attacker to not
intend to kill the innocent civilians. 229 Rather, the attacker must intend not
to kill the innocent civilians.230 For this reason, Walzer describes his varia-
tion, the Doctrine of Double Intention, as a way of capturing this distinc-
tion between not intending and intending not.23 1 How does one know
whether an attacker intends not to kill the innocent civilians? According
to Walzer, the intention not to kill the innocent civilians is made manifest
by the attacker's taking all reasonable precautions to prevent the innocent
civilians from being killed. 232 In Walzer's famous example, World War I
soldier Frank Richards shouted warnings before dropping grenades into
basements where enemy soldiers were suspected of hiding.233 These warn-

228. WALZER, supra note 213, at 152-53.

229. Id. at 155-56.

230. Id. at 155.

231. Id.

232. Id. at 156.

233. Id. at 152-53 (citing FRANK RICHARns, OLD Soi mai)s NEVER DIE 198 (1966)).
For an illuminating discussion on soldiers' moral duties to civilians in wartime, see David
Luban, Risk-Taking and Force Protection, in READER1 WALZER (Itzhak Benbaji & Naomi
Sussman eds., 2011).
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ings offered an opportunity for hiding civilians to emerge unarmed, but it
also increased the risk that enemy troops would emerge shooting and
place Richards and his fellow soldiers at greater risk.234 For Walzer, such
precautions were not only laudatory but also morally necessary.235

Walzer's requirement that the attacker take precautions-or viewed
from the opposite side, that the victims are owed a duty of care-com-
pletely tracks the most recent developments of IHL.2 36 Additional Proto-
col I requires that attacking forces "take all feasible precautions" to
ensure that innocent civilians are spared in the attack.237 It should be
noted that there is considerable doubt as to whether the Additional Proto-
col rules have had as much influence as its drafters had intended.2 38 Spe-
cifically, the inclusion of the term "feasible" is meant to hedge against an
interpretation of the principle that demands greater risk to the attacking
force in order to satisfy their duty of due care to innocent civilians who
might be harmed during the attack. Who is to say what is feasible and
what is not?239 That question is only answered by a pre-existing standard
of what level of risk attacking soldiers are required to endure. 240 How
much are attacking forces permitted to value their own "force protection"
over the duty of due care to the innocent civilians? 241 Unfortunately, the
Additional Protocol does not provide an answer.

However, the negotiators of the Additional Protocol were well aware
of the limitations of the formulation that they were adopting.242 Plenty of
negotiators complained that the inclusion of the word "feasible" would
potentially water down the provision to the point where it could not be
consistently enforced.24 3 Nonetheless, there was wide understanding that

234. WALZER, supra note 213, at 152; Luban, supra note 233.

235. WALZER, supra note 213, at 156.

236. For a discussion of the required level of precautions, see Oi Asoi.o, supra note 50,
at 219-20. See also IAN HENDERSON, Tin CONTEMPORARY LAW OF TARGETING: MILITARY
OBJEClVES, PROPORTIONALITY AND) PRECAUTIONS IN ATTACK UNDER AnrrIoNAL Paoro-

coL 1159-61 (2009).

237. Additional Protocol I, supra note 4, at art. 57(2)(a)(ii).

238. However, the rule is certainly listed in many national military field manuals. See
CUSTOMARY INTERNATIONAL HUMANITARIAN LAw, VoLME 1, supra note 25, at 57.

239. See Michael N. Schmitt, Military Necessity and Humanity in International Humani-
tarian Law: Preserving the Delicate Balance, in ESSAYS ON LAW AND WAR AT Fill1 FAUIAI

LINES 89, 97 (2012) (citing Protocol on Prohibitions or Restrictions on the Use of Incendiary
Weapons (Protocol III), article 1(5), 1342 U.N.T.S. 171 (October 10, 1980)) (The "term 'fea-
sible precautions' is generally understood as 'those precautions which are practicable or prac-
tically possible taking into account all circumstances ruling at the time, including
humanitarian and military considerations"). Participants in the negotiations for the Addi-
tional Protocol also used this language. See, e.g., United Kingdom Statement, in 6 OFFicIAL
RECORDS oF THE DiPLOMATIC CONFERENCE, supra note 172, at 214.

240. Luban, supra note 233.

241. Id.

242. See, e.g., France Statement, in 6 OFIcIAl REcoRDS OF THIi DIPLOMATIC CONFER-

ENCE, supra note 172, at 213.

243. See, e.g., Iran Statement, in 6 OFFICIAL RECORDS OF iHE DIPLOMATIC CONFER-

ENCE, supra note 172, at 213.
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failure to include the word "feasible" would render the provision unsup-
portable by many nations, and further, that a black-and-white provision
without a feasibility constraint would be difficult for state parties to com-
ply with. 244 If attacking forces are required to take all precautions to pre-
vent civilians from being killed, then presumably they must give the
civilians both the opportunity and means to evacuate, and if they do not
have the means, the attacking forces must provide the means to them. By
the time this is all accomplished, the enemy forces would have long since
fled the area and probably killed the attacking force from the rear. This is
hardly a workable standard. Consequently, some constraint was required
to limit the black-and-white nature of the prohibition. In any event, re-
gardless of the desirability of the feasibility constraint, the Additional Pro-
tocol's precautionary rule directly tracks the moral consequence that
Walzer identifies as flowing directly from the Doctrine of Double Effect.

There is another anxiety about Walzer's requirement, which is the ex-
act dividing line between not intending and intending not.245 What is the
difference between these two mental states? If an attacker wants to kill
enemy soldiers but is aware of a risk that enemy civilians will be killed
when the building is struck, does the attacker not intend or intend not? It
is hard to say, since the distinction is elusive. Walzer cashes out the distinc-
tion by relying on its external manifestation, e.g., the precautions that the
attacker takes in order to reduce the likelihood that the civilians will be
killed. While there is nothing wrong with charting the external manifesta-
tions of an intentional state, there is something suspicious about substitut-
ing a reference to external manifestations for an explanation of the
underlying mental state. Should it not be possible to offer a clear explana-
tion of the distinction between intending not and not intending, without
making reference to the attacker's actions? It is, after all, a set of mental
states that we are describing.

B. Normative Validity of the Intent-Foresight Distinction

In the previous section I defended the claim that the core IHL princi-
ples are based on the Doctrine of Double Effect, such that any interpreta-
tion of IHL that fails to accord with the Doctrine ought to be recognized
as a substantial misstep deserving of correction. Now, in the present sec-
tion, I argue that the Doctrine of Double Effect is also normatively cor-
rect, thus adding urgency to any legal interpretation that fails to respect
the Doctrine. I shall offer two major reasons for this moral defense.

244. See, e.g., Madagascar Statement, in 6 OFFICIAi RE.coRDS OF THE, DwtoUMAnric
CONFERENCE, supra note 172, at 212 ("The article reflected a laudable desire to narrow the
gap between the ideal and the possible, and to deal from a humanitarian standpoint with two
opposite positions, namely, the aggressor's and the victim's.").

245. See WALZER, supra note 213, at 156.
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1. The Reductio ad Absurdum to Pacifism

First, several authors note that rejecting the Doctrine of Double Effect
inevitably leads to unvarnished pacifism-a morally untenable position
given the number of unjustified threats and aggression that we and others
face in the world today.246 Here's why: Tactical bombing during armed
conflict will always kill some civilians; it is virtually impossible to conduct
offensive operations without harming at least some innocent civilians in
the process. 2 47 Moreover, it will always be possible to foresee this result. If
the Doctrine of Double Effect is rejected then these deaths become mor-
ally impermissible, and with it, the military campaign becomes morally im-
permissible because one is an inevitable outgrowth of the other.
Consequently, the only solution is pacifism, since military force always re-
sults in some collateral damage.248

This is a common complaint, though it understates the problem. Re-
jecting the Doctrine of Double Effect not only leads to pacifism-it leads to
full-blown paralysis. In our everyday lives, we engage in a range of activi-
ties that foreseeably result in collateral consequences. Doctors dispense
injections knowing full well that there is a risk that a small percentage of
patients will have a negative reaction and die. 249 Motorists drive knowing
full well that their decision to drive will increase the risk (relative to not
driving) of an auto accident that will injure or kill an innocent party.250

Farmers sell food knowing that a small percentage of their shoppers will
run the risk of a fatal or near-fatal allergic reaction to the food. These
outcomes are all foreseen. If these consequences make the underlying ac-
tions impermissible, then the only permissible course of action is to stay
home and do nothing. The rejection of the Doctrine of Double Effect
leads not just to pacifism but to complete paralysis.

"But wait," a consequentialist might respond, "without the Doctrine
of Double Effect, the correct moral position is to maximize the correct
outcome, and the world is a better place because motorists drive cars,
farmers sell food, and doctors administer life-saving injections." On this
account, the intention does not matter-what matters is the overall increase
to expected utility. The problem with this thorough-going consequential-
ism is that its rejection of the significance of intent-i.e., rejecting the dis-
tinction between doing harm and allowing harm-fails to accord with our

246. See, e.g., McMahan, supra note 215, at 211; Mark P. Aulisio, On the Importance of
the Intention/Foresight Distinction, LXX AM. CATHOLIC PHilL. QUAR. 189, 194-95 (1996). But

see Anscombe, War and Murder, supra note 198, at 55-59.

247. See, e.g., McMahan, supra note 215, at 201; Aulisio, supra note 246, at 194.

248. See U.S. v. Otto Ohlendorf et al. [Einsatzgruppen Case], IV TRIALS OF WAR
CRIMINALS BEFORE TiE; NUERNBERG MILITARY TRIBUNALS UNIER CONTROL COUNCIL.

LAW No.10 467 (1949) ("an unavoidable corollary of hostile battle action").

249. See Dan W. Brock, Medical Decisions at the End of Life, in, A COMPANION TO
BIOnuHCs 271 (2d ed. Helga Kuhse & Peter Singer eds., 2009).

250. See Kenneth W. Simons, Negligence, in RESPONSIBILITY 52, 62 (Ellen Frankel Paul
et al. eds.,1999); Aulisio, supra note 246, at 194 ("In a world such as ours one will inevitably
bring about harm. Activities as mundane as driving a car bring about certain harms.").
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closely-held moral intuitions about both the criminal law and the law of
armed conflict. The criminal law is based around the notion that intention-
ally killing someone is far worse than merely foreseeing the risk of death
as a consequence. Although there is some debate about this mental ele-
ment in the literature on the philosophy of criminal law,2 51 it would be
odd to suggest that intention never matters.

2. The Distinction Between Terrorists and Lawful Combatants

Second, the failure to distinguish between intent and foresight would
effectively collapse the moral distinction between terrorism and tactical
bombing. 252 Both the terrorist and the tactical bomber cause civilian casu-
alties; what distinguishes them is their intent.253 The terrorist intends to
kill the civilians while the tactical bomber intends to kill enemy soldiers
but foresees that civilians will be killed as collateral damage. 254 If one re-
jects the distinction between intent and foresight, one is committed to the
moral proposition that terrorism and tactical bombing are moral
equivalents, with moral permissibility to be determined not by their meth-
odology but rather by the legitimacy of their political goals. But that vio-
lates our intuition that there is something crucially different between the
terrorist and the tactical bomber.

John Finnis and Walzer both discuss the intentional bombing of civil-
ian targets by British and German airmen during World War 11.255 Ac-
cording to at least some historical accounts, Churchill realized that while
British forces excelled in strategic bombing capability, they lagged in air-
to-air fighting capability. 256 Consequently, if the air war only involved
dogfights, the British would lose, but if the air war included strategic
bombing of German cities, the British would gain a comparative advan-
tage.2 57 Hitler responded with reprisals against British civilian centers,
thus leading to a new round of reprisals from the British, and then eventu-
ally, total air war against the civilian populations of both countries. 258

251. See, e.g., R.A. Duvi-, INTENTION, AG.NCY AND CRIMINAL LIABILITY: PHILosorHY
on AcriON AND TlHE CRIMINAL LAW 17 (1990); JoHN FINNIs, Intention and Side-Effects, in
CoUEic-Ti EsSAYS: IN1aNTION AND IDENTITY 173, 180-81 (2011). For a comprehensive dis-
cussion, see Mark P. Aulisio, On the Importance of the Intention/Foresight Distinction, LXX
AM. CATHOI c PinL. QuAR. 189 (1996).

252. See, e.g., McMahan, supra note 215, at 202.

253. Id.

254. See Hills, supra note 227, at 135.

255. See, e.g., FINNIs, supra note 251, at 183-84; NAGEL, supra note 211, at 179;
WALZER, supra note 213, at 255-63; Aulisio, supra note 246, at 196-97.

256. See AiEXANDER GILUESPIE, 2 A His-lORy OF 'THE LAWS OF WAR: THEj CUSTOMS
AND LAws o WAR wi-I REGARos TO CiVILIANS IN TIMis or CON-1uicr 27 (2011) ("Churc-

hill reasoned that if he could turn the war from one involving fighters to bombers, Britain
had a chance of staying in the conflict").

257. Id. at 27-28.

258. Id. at 29.
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CONCLUSION

It is important to understand what precisely is at stake in this debate:
nothing less than the distinction between the terrorist and the soldier. Al-
though it is frequently said that one nation's freedom fighter is another's
terrorist, neither ordinary morality nor international law takes this posi-
tion. There are morally and legally relevant distinctions to be made be-
tween these actions, and failure to understand these distinctions risks
undermining the very foundations of jus in bello. As military conflicts in
Israel and Gaza spark calls for criminal investigations, either by UN fact-
finding missions or even the International Criminal Court, it is imperative
that we continue to insist upon distinguishing between terrorists who de-
liberately target civilians and soldiers who foresee that civilians will be
killed as collateral damage while striking a military target. The former is a
war crime, while the latter represents lawful conduct. To be sure, even the
latter might be illegal if the anticipated civilian deaths are disproportion-
ate to the value of the military target. However, one cannot make this
judgment until one goes through the messy business of valuing the military
advantage and comparing it against the value of civilian loss-a disgusting
intellectual exercise but one that is mandated both by IHL and the Doc-
trine of Double Effect. It is inescapable. Any attempt to circumvent the
rule of proportionality is an intellectually disreputable maneuver designed
to conflate the tradecraft of lawful military force with the morally suspect
killing that forms the backbone of the terrorist's modus operandi.
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