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have reconciled those competing rights.”*' French policymakers may
have thought that the benefits of the ban are that it advances women’s
equality by prohibiting a practice that they believe to be rooted in and
causes gender oppression.*?  Those perceived benefits then
outwelghed the costs of the ban, which was the prohibition on
exercising religious beliefs.”

By decontextualizing, pohcgmakers and voters have overvalued the
benefits of the ban in France.””” In countries that require the veil by
law—and even in countries that do not require it by law, but still
punish uncovered women (e.g., there have been reports of Taliban
members using sticks to beat parts of women’s bodies that are
exposed)—wearing the veil impinges on women ] equallty rights
because women have no choice but to wear it.”’ Thus in these
countries, banning it may enhance gender equahty. However, this
does not mean that the veil is oppressive to women who wear it in
countries such as France, where wearing a veil is not required to be
worn by law. Nevertheless, the harms that ensue from mandatory
veiling in other countries were transposed to discussions about
legislation in France.”>’ Therefore, the perceived benefits from
banning the veil were greater than the actual benefits in France.

Relatedly, the costs associated with adopting the ban were
undervalued. Because many supporters of the ban decontextualized
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behavior, they thought that women who wore the veil were coerced.
and those who claimed to wear it Voluntanly were “duped” by their

religion.”® - By decontextualizing motives, supporters of the ban
refused to accept Muslim women’ s, clalms that the veil was an

expression of their religious 1dent1ty Thus, religious ﬁeedom and
other motives for veiling in France were undervalued.**° By
contextualizing the ban, migrant-receiving countries and courts

would make better policy decisions. They would resist the tendency -
to overvalue the benefits and undervalue ‘the costs of bans on

women’s behavior.

Instead of decontextualizing, pohcymakers and researchers should
study the context of the migrant-receiving country. Using empirical
‘quantitative and quahtatlve methods, they should assess the scope of
full-face veiling in France, the reasons it is undertaken, and should
take seriously the reasons offered by the women who wear full-face
veils. Only through an in-depth study Wlll a clear picture about the
cross-border practice emerge.

‘While decontextualization should be re81sted thls does not mean
that the context where the practice first emerged is not relevant. The
practlce of veiling is part of a traditional practice in several countries
in the world. Information about human rights violations travels
quickly across the globe, but this information is often filtered through
sound bites and stereotypes. Researchers could study one or more
countries where veiling initially emerged to understand whether (and
why) it is considered discriminatory or oppressive to women in that
country. What is its scope? What are the relevant social and political
institutions that give meaning to it as discriminatory?

Once the practice is understood in these multiple contexts, a
comparative approach would help focus on factors that explain why a
practrce may be discriminatory or problematic in one context, but not -
in another. For example, if social custom or pressure exists in one
country, then a ban on the practice may be more appropriate in that
country than it would be where the mainstream socml mores do not
favor (or oppose) the practice.
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A transnational feminist approach to veil bans suggests that courts,
policymakers, and feminists should be open to the possrbrhty that a
veil ban promotes equality in some contexts and not in others.**! In
one country, the veil may be a tool of political and gender repression;
in another country, it may be an assertion of religious identity of a
minority.** Karima Bennoune also suggests that veil bans should be
evaluated within the context in which they emerge** However, in
the two countries she examined, she felt veil bans were Justlﬁed 244

The idea that a practice is contrary to human rights in one context
and not in another defies the dominant paradigm of the universality
of rights. Many feminists and human rights advocates assert that
veiling is oppressive no matter where the practice emerges > Others
believe that bans violate women’s rights no matter what country
adopts them.”*® For example, Amnesty International objected to the
ECHR’s failure to find that France’s full-face ban violated the
European Convention of Human Rights and also objected when that
same court failed to hold that T urkey s ban on headscarves in
universities violated that Convention.**’

However, consider the most extreme case where a country requires
women to wear some form of veil by law and the practice has
historically been used as tool of oppression. If that country passed a
law prohibiting women from wearing any veil, few would decry the
new law as a contravention of women’s equality. Some women in
that country might argue that the new ban violates their religious
rights, but the government would have a strong argument that its veil
ban is part of a larger strategy to combat structural inequality in
society. In a country where few women wear the veil, it is less
plausible that a ban could be appropriate to promote women’s
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rights.**®* A migrant-receiving country might argue that its ban

promotes the rights of women who would otherwise wear a veil, but
that argument ignores those same women’s rights to assert their
religious identity.

VIL. CONCLUSION

Lawmakers in migrant-receiving countries sometimes enact
regulations on i‘mmigrant women’s behavior based on perceptions

~ that the practice is discriminatory to women in foreign countries.

Often this perception about the foreign country itself is distorted. 250

They also fail to appreciate that the impact of the practice could
change when it is transposed to another country I have shown
here how some supporters of the face-veil ban in France justified it,
in part, because the veil is seen as a tool of oppression in other parts
of the world** The. transnational feminist perspectlve calls for
recognizing and resisting these decontextualized views.” It also
recognizes that practices change meaning with context—a practice
that is oppressive or discriminatory to women in one context is not
necessarily oppressive or discriminatory in another context. Finally,
it calls for an in-depth understandlng and comparlson of the practice
in multiple contexts.

Global migration continues unabate The transplantation of
people from one country to another has given rise to hotly contested
questions about women’s human rights. Veil bans, as well as other
bans, are being considered and debated in migrant-receiving
countries around the world.*>* Canada for example, recently banned

d. 254

~ the full-face veil in 01tlzensh1pvceremomes.256 Bans on cross-border
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practices will continue to be discussed around the world. The
“burkini” ban mentioned in the introduction is only one such
example.?’

While there was little world reaction against France’s full-face veil
ban 1mposed in 2010, world opinion railed against the burkini
bans.”*® While French courts as well as the ECHR upheld the full-
face veil ban France’s highest administrative court has rejected the
burkini bans.**® Perhaps the negative reaction towards the burkini
bans may be because they were seen as a direct and unfair reaction to
the terrorist attacks in France.®® The global denunciation of the
burkini bans and the relative silence in reaction to the full-face veil
ban may also have to do with the differences between the
garments.”®’  The burkini does not cover the face, and there are
numerous fashionable iterations of it (some include colors other than
black). Additionally, many versions of the burkini are form-fitting,
and it covers only a woman’s body and hair.”

On the other hand, a full-face veil covers a woman’s face (except
her eyes), is black in color, and often associated with a loose, black
blanket-like covering over the body (known as a “burga”).®
Another salient reason for the contrast in the reactions to the two bans
is that the full-face veil is a traditional piece of clothing associated
with oppression agalnst women in some countries, unlike the burkini,
which was invented in 2004 by an Australian des1gner In this
article, I have shown that policymakers, feminists, and stakeholders
erroneously overemphasize the context of foreign countries when
regulating immigrant behavior in their own country. Instead, I
propose a transnational feminist methodology that provides a more
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nuanced lens to evaluate and resolve the competing women’s rights at
stake that arise in regulating certain practices of immigrant women.



