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WRITER'S PREFACE.

The purpose of this thesis is the determination of
the intention of the British Legislature,and the legis-
latures of other soveé&gnﬁties,asit is manifested in the
enactment of Lord Campbell's Act.and of those statutes
for which it is the architype. The materials from &
which the pervading purpose is to be deduced are inten-
ded to be confined in their character to those which are
the proper elements of interpretation.

An unfortunate method of treatment has resulted
in the expansion of the subject to a tedious and weari-
some degree. I have used for it's discussion an inter-
constant

play of reasoning and a%/edversity of argument, blended
with a2 comparative analysis of pertinent authority. ByX
thgfﬂiﬁéi'means I have given the affirmative or "contra"
argument in the emtracts from decisions which embody it,
that I may answer them by the counter tenets of opposing
cases or by such a logic as presents'itself to my under
standing.

If my eriticisms of the theories of judges or the
reasons of their opinions be free and impertinent I of

~fer the apology of inability and plead the 'infanc;zof

inexperiences ‘
Willi®m Allan Depord,
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THE COMMON LAV. REMARKS UPON ITS NATURE AND CONSTITU+
TION.
A principle of the common law is the product develo
-ned from the judicial precedents which define the rights
of individuals in a specific situation of fact. This sit-
nation of fact is not the measure of the prineciple but |
the discovery of the prineiple by its application. It
may'apply equally to a different state of facts embodying
rights of a like nature.An application of the prineciple to
a new arraingment of facts is not the development of a
new principle but merely an adaptation of the old,for by
the theory of the common law it is assumed that from *+i
time immemmorial it has constituted a part of the common
law of the land and that it has not been applied before
because no occasion has arisen for its application.

A principle may apply to a situation of faet and en-
force the rights and redress the wrongs that exist by
virtue of itpr on the other hand the principle may be one
that rejects the conditions as not containing within
themselves rights which the policy of a certain period
will suffer them to enforce. Such is the peculiar consti
-tution of the common law,a constitution which confines
the redress of its tribunals within the limits of its or-

d
dained and establishecd principles,and which forbi¥s the



4.

construction of nev jor the abrogati~n of old principles
for the creation of new rights. The judges of the com-
men law were not empowered to adapt the system to the

satisfact ion of the necessities of new conditions. They

were bound by the authority of rigid precedent which in %
instances became disastrous dogma. Their ability to a2 -
leviate evils which resulted from the application of old
principles to new conditions was confined to the remedies
of the system,to the applicatiocn of the principles which
were its component parts and in harmony with which they

must have constructed their decisicns. The creation of
laws by whatever authority is nothing else than legisla-
tion. Legislation is the function,not of the judiciary;h
who are but the interprsters and appliers of existing 1lav,
but of the supreme law making power which is itself the
sole judge of the wisdom and policecy of its enactment.and
ne adaptation of that enactment to the satisfaction of
tre public needs and the fulfillment of a publie duty.
When therefore the application of the iron rules of the
system to nev conditions results so largely in evil that
that the law makers may deem it to effect materially the
public good they are generally prompted to its protectimon
by legislation.

REMEDIAL LEBISLATION,ITS NATUPE AND SCOPE.



Do
That legislation,in a large sense,myst be deemed to.

be reomedial of existing evil but with reference to the
causes of that evil;that is,to tha rules of the common 'z
law which produce that evil as the result of their aPpli-
cation,they may be remedial or creative. They are in
this sense remedial when they cure a defect inherent in
the system,a defect that operates to produce the evil.
This defect may be the application of a rule which causes
the evil by reason of its being unsuited to a situation
or conditions not contcmplated when it was e¢stablished.
This enactment is creative when it is directed to the
establishment of a principle,the lack of which in the
svstem,has caused the evil by its jurisdictional ignoring
of a right for which new conditions demand a recognition.
To recapitulate,it is remedial when it cures an im-
herent,positive defect,-when it seeks to amend a prinei-
ple that so operates as to result in evil. It is erea-._
tive when it cures a defeet that exists by reason of
there being a lack «f the principle which would,if it weE
applied,create the actionable right demanded,-creative
when it adds a new law to an imperfect science,a new part
to a defective organism.
LORD CAMPBELL'S ACT:: ITS TEXT.
It is with & single instance of the exereise of this

sovereign function of legislature that we have to do,an



Act known to Fnglish jurisprudencc as"Lord Campbell'sG.
Act". It is with the relation of this act to the pcrt;:
nent common lav &hdtit's naturec as an enactment that this
argument is interested,so that a knowledge of it's text at
this time is essential to an intelligent progress. The
Act is entitled "An Act for the Purpose of Compensating

the Familiea of Persons Killed in Accidents". Its pro-

visions are as follows,-
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. . .0
That we may gather the full import of this 1eglslat5g/

that we may know it's nature and in that knowledge deter r
mine it's just and rcasonable construction,it is essentid
that we have a knowledge of the influenccs whiech.impelled
it's enactment.The problem for solution is as to.whether
it was intended to create a right absolutely independént
in itself of any previously ex#isting legal relations or
actionable rights,or whether from it's situation in the
entire English Jurisprudence it can reasonably be szid,
in obedience to the proper eclements of construction,
that the right of action created was intended to be dep-
endant upon or a continuation of a pre-exsisting legal r
right.
71~ - THE VALUE OF THE CONSIDERATION OF THE. RELATION.®
BF A -REMEDIAL STATUTE TO THE EVIL SOUGHT TO BE CURED.
An elementary basis for *the construction of a rem-
edial statute is the determination of tne evil which it
was directed to cure. the nature of the one determines
the nature of the other., A knowledce of the cinstitution
of the one leads us to an understanding of the other. when
therefore,from an analysis of the pertinent elements
of jurisprudence,we have decided that the statute may
have been directed to the elimination of cne,or perhaps
of two evils,the remedy applicd to their cure will either:
establish or destroy or premis%for if one,or both,fit

exactly in the notches of mutual relation there is a "4

A3



8e
"Ouod erat demonstrandum".,ovr,if contra,they fail,or

either fails to sustain a logical relation to the remedy,
in an argumentative adjustment,then it must be conecluded
that they,or one of the two,vwas not the cause of the leg-
islation.
The naturc of the statute itsclf direct#our study
in that it grants a right of action based upon the wrong-
ful destruection of a life.which is in faet it's subjcet

matter and for that reason guidecs us to the consideration
of the status of human life,or more properly it's destruct

-ion,ir” law. .
HISTORICAL DEVELOP ENT OF THE EVILS EXSISTINU—IN THE $SYS)

TEM OF THE CO'MON LAW,

In the remote ages,the end of government was the con-
duct of war and inter-tribal negotiation coupled with the
right of certain exactions from the governed for the main

-tainance of the political structure. Government,in shorg
was the government of a peopleiin their relation to other
peoples. Inrn the progress of time,submitting to the in-

fluences of an increasing civilization,it's scope became

extended to an arraingment of the status of the govern-
ed and to the protection of the individual rights.fixed
by that status. This arraingment came to be called

jurisprudence. As these systems of jurisprudence devel-
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oped they agreed in drawing a distinction between olfen-

ses against the state or community and offenses against
the individual. WMatural and simple as may scem this sep
eration,it was,never-the-less,a growth. The law of
ancient communities was not the law of crimes,it was the
law of wrongs. 1In the early days of sccial organization
the sole penalty for crime inflicted by authority of the
state was a payment of coumpensation in damages or by way

of penalty. All offenses alike gave rise to an oblig: =+

tion or "vinculum juris" and were all requited by the pay-
mert of money.
~ complex system of money compensations were alike
the characteristics of the law of the early G:rmanic and
Anglo Saxon peoples. These compensations were gradar
tions of life values proportioned to the rank of the sev-
eral classes in the community or state. As for every
man from carldorman to serf there was a#ixed estimate
of value}so for every injury inflieted there was a rated
compensation dependant upon the nature of that injury,the
sum varying according to the adventitious circumstances.
In time the ruling power(of a nature too feeble to
be called government)came to demand of the homicide or his
kin a certain penalty for the infriné@ent of it's peace. ¥
This was a decided though insignificant advance by gove=:a
ernmment toward the final assertion of the right to pgpish

a wrong done the individual as an offense against'the
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state. The "bot",the fixed rate of compensation for a

given life,was to be paid the family of the deceased for
the injury they had suffered from his death. The penalty
or"wehr", for the infriné@ent of the kings peace,was paid
to the officers of the crown.
In addition to this satisfaction of wrongs by the .a
payment of money,this ecarly law permitted the relatives
of the deceased to revenge themselves upon the wrongdoer.

and his kindred ,and by the infliction of this summary

/
justice escape the slower and more regular process of the
coutrts;and when resort was had to the courts the measure
of veang%nce likely to be exacted was a guide in the es-
timation of damage. 1.0 thc
In the advance of time these crude methods of punish-

ment, from practical considerations of their in-efficiency
for the restraint of crime,were superseded by punishments
infliected by the state. Accompanying the arrogation of
this power by government was a correlative sxtinetion of
punishment by money compensations at law. To the judges
of a latXer period the idea of personal veﬁng%nce as a &r
griterion of damage,the idea that one individual should hv
have a personal and pecuniary interest in the life of
another seemed barbarcus and for that reason became abhor-

rent. A probable reason for their antipathy to such com-

pensation#was the constant prostitution in a court of jus-
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tice,of natural sentiment to to substantial gain.

These evils resultant from the compensations system were
the influences that effected the cstablishment of the rule
of the common law that "IN A CIVIL COURT TIIE DEATHE OF A
ITUMAN BEING COULD NOT BE @OMPLAINED OF AS AN INJURY".

Baker vs. Bolton I Camp. 493, 5

Hutchins ve. Butecher,I Brown& .20
This rule was established by the mere judicial fiat of
Lord Ellenborough and was unaccompanied by an cxposition

of the "rationes decendendi". However precarious and £r

frail may have been its basis in reasmn/it was universal-
ly accepted as an authoritative precedent and became a
fixed principle of the com:on law. We have established
then,as a basis for arsument, the principle that the wrong
-ful destruction of 2 human life was not cognizable at
law,as a e¢ivil wrong.

Looking again to the common law we find that ah in-
dividuals right of action for personal injuries perished
with his life in obedience to the ancient maxim of the

commo law that "Actio personalis moritur cum persona'.

If Lord Campbell's Act had,then,relationito any of

the pre-exsisting principles or conditions of the cormon
law,it must,and 1s conceded to have referred to the firstm
named condition or the principle embodied in the maxim

"Actio personaligt.

Accepting these established doctines or principles
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as the defects exfisting in the system of the common

law,and proceeding in a quasi inductive method,it will be
our purpose to discover the romedies which would have
beern the natural and reascnable mcans of larsislative cure.
An effective presentation demands a primary inquiry
into the nature of the maxim "YActio personalis" as fairly
determinative of it's applicable remedy. The effcct of
the maxim "fctio personalis"was that a person's right of
action for a wrongful injury done him was destroyed by the
resulting deatii. That we may appreciate the evils flow-
ing from the rule it is essential that we xnow the qual-=%:
ities of the right dsstroyed by the rule. The action nainloen
able by the injured party in his life-time,accrued at the
time of thé injury]and vas based upon the loss resulting
from the injured person's inability to attend to his usual
trade or vocation,upon the surgical. or medical expenses
incurred in the treatment of the injury and the physical
suffering of the person injured. If it was the deatructi%
of this right which was to be subjcected to remedial legis-
lation what would have been the efiective cure? It would
that
have been simpl y a statute providing briefhyﬁqrightset
of action for personal injuries shall not be extinguished
by the death of the person injurad but shall survive for

the benefit of the dcceased's estate. Such an enact-

ment would have effected a complete ébrogation of the of =
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fensive rulezand such survival statutes have been dir-

ected to that end in a large number of thc Yederal States.
IT contra the evil which the Lesislature intended
to erfadicatefvas,as comphrehended in the First premise,
was the lack of a prineiple which would-per-mit a recovery
based upon wrongful death,what would have 5een the ac=
equate proceddure by enactment? It would havgjg;actly
Lord Campbell's Act as:enacted by the British Parliament
in the year I846,during the 9th and IOth Victorian Ses-icn
sions.The debate in the house of commons conclusively &em—
ons@%tes this to have been it's intended nature and I
think that I may affirm,that in all the discussion that
precefded it's passage there was no word or sentence “hin
which indicated the act to have been directed to any
other purpose than the establishment of the principle
which,I have said,was sought to be incorporated in the
law, There is no where a reference to the abrogation of
the rule "Actio personalis" with the exception of the un-
noticed suggestion of the Honorable Speaker that they
could,in a large degree,eliminate the evil by a continua-
tion or survival of the right ¢f action destroyed by the
operation of the maxim, JnThe whole trend of the argument
presented in support of the bill,Lord Cempbell's exhaust-
ive explanation of the effect intended,in it's critical

review by the Lord Advocate and Attorney Gencrgl for the
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Crown,it every-where appears that the evil sought to he
remedied was the lack of a principle which woulq&rant to
a bereaved family or kin,a recovery for the wrongful des-
truction of a life upon which they were dependént for sup-
port or subsistence,or from the continued ex¥istencec of
vhieh they could reasonably expect pecuniary profit. The
effort of evry speaker,except the few in criticism,was
directed to the exposition of this evil and to the cemand
that the remedy formulated by Lord Campbell be enacted.
In accepting th88e as proofs of intention in debate we
may substantiate or destroy the conclusion that such was
the intention by an analysis of the enactment.
AN ANALYTICAL DISCUSSION OF THE STATUTE "IN IPSE".
In déssecting this statute it will be our purpose
to see if there is in it any where the slightest refercnce
to any purpose other thah the one which we maintain was
intended to permgate it;whether in the whole text of the
act there is anything which is inconsistonqwith an-inten-
tionko establish an absolute and independ&nt principle, ti.a
that the destruction of a human life shall be a civil |
wrong. In so doing it is inevitable that we enter into a
comparative application of it's provisions to the princi-
ple mentioned and the maxim "Actio personalis”.

The act is entitled"An Act fcor the Compensating of
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Familics of Persons Killed in Accidents?",

The title in itself contains no reference to any
right that has arisen anterior to the death. It premises
death as the subjcet of «ction which is to compensate the
families of person4killed in acecidents. It does not read
"An Act to Continue to the Personal Represcntatives of a
Beccased Person his Rights of Action for Personal Injurie;,
or "AN Arct to abrogate the Maxim Actio Personalis &c.é&c.
It refers simply to the giving of compensation for the
reasons and under the conditions to be set forth in the b
+body of the statute.
The exposition of the reason and purpose of the act
is developed as follows in the Preamble. "Whereas NO .. 1

ATTION AT LAV IS NOW MAINTAINABLE AGAINST A PERSON WHO
BY HIS WRONGFUL ACT{NEGLECT OR DEFAULT MAY HAVE CAUSED
THE DEATH OF ANOTHER PERSON,and it is oftimes right and
expedient that the wrong-doer,in such a case,should be anr-
swerable in d-mages for the injury so caused by him,be
it &ev.

That part of this preamble which reads "Where-as no
action at law is now maintainable against a person who by
his wrongful act,neglect or default may have caused the

death of another person"is significant and as plainly
and clearly as language can express thought,expﬁ%ses the

evil,the defect in the system of the common law which the
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statute it introduces is intended to curc. Yet learned

Judges have attributed in effect to this simple expre.=i:
sion an entirely diverse meaning. They have said that,in
those words,the Legislature intended to say that "Whereas
by virtue of the common law rule "Actio personalis" the i
rights of action which vest in persons who have received

by reason of the wrongful act,neglect or default of anotnm
another certain personal injuries,are extinguished by
their death,and it 1is oftimes right and expedient that

the wrong-doer should be answerable for the injuries so

caused by him ,there-fore be it &c."

For this construction they have no authority in law
or basis in reason and it can only be explained in the
theorykhat they attribute to the legislature not the lan-
guage or meaning they intended,but a language or meaning

THEY SIHOULD HAVE USED AS BEING IN ACCORDANCE WITH THIE 7,

JUDICIALIIDEA OF EXACT JUSTICE. The language is simple and
plain and states explicitly and clearly the reason of the
legislation. No Ju.iciary can rightfully over-ride it

with a seccoend or alternative meaning or an inferred latent

intent.

The enacting clause of the statute procevds as fol-
lows,- Be it there-fore enacted by the Queens most excel-
lent "fajesty &C----that whensoever the death of a person

shall be caused by wrongful act,neglect or default and =1
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the act neglect or default be suchbs would(if death had

not ensued)have entitled the injured party to maintain
an action and rccover damages in respect there-of,then and
in ¢very such case,the perscn Qho would have been liable
if death had not ensued shall be liable to an action for
damages not-with-etanding the death of the person injured
and although the death shall have been caused under such
circumstances as amount in law to = felony!

The words" whensocver death shall be caused" demon -3
strate the intent and nature of the enactmentand fix it's

subject-matter.

The clause"The act,neglect or default is such as
would(if dé@h had not ensued)have entitled the injured
party to maintain an action and recover damages in respect

there-of'denotes the origin and quality of the actiora-
hility upon which the action that is to be created :8hall
depend for it's maintainancq in a court of law.

The clause "notwith-standing the death of the person
injured" is purposed to continue this action-a-bility in
crder that it may survive a death which,under fhe rule ~¢a
"Actio personalisfwould have been destroyeds. It is like=-

wise intended by this clause to withstand the effect of
the principlethat "the death of a human being could not
be complained of as an injury in a court of law".

The words"and alé@ugh death shall have beepl caused
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under such circumstances as amount in law to felony"v .1

ref'er,and demonstrate the next precedding clausc to h:.Ve

referred,to the conditions of actiona-bility made the
test of the action under the sfatutc)but which would have
been of no effect if the¢ rules ¢f the common law had been
suffered to operate. The clause clearly establishes the
proposition that the object of it's own insertion together
with the vwords"if death had not ensued" ana "not-with-
standing death"were intended to avoid the effect of cei-.i.
tain principles which would have destrcyed the action-a-
bility upon which the statu*ory right is made to depend
for it's maintainance.

The second section of the statute denominates the
beneficiaries of the action under the statute and pre=
scribes the personal.representatives of the person de-
cease@ks trustees in respect of the right of action crea-
ted by the Act. The beneficiaries under the act ,the
widow and the next of kin,are of course,different and
distinet from the person receiving the primary injury
flowing from the wrongful aet,neglect or default.The jury
in awarding the damage arc by the express terms of this
section,limited to the award of such damage as they may
tiiink proportioned to the injury RESULTING TR0 THE DEATH«

to the parties respectively to whomn ahd for whose ben-

efit sueh action shall be brought. By this explicit
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definition of the nature of the damage to be awarded,the

elements of "damage flowing from the wrongful act,neglect,
or default to the person injuredj,are pre-cluded from es-
timation as a basis of recovery und.r the statute. by ex-
press direction the damages to which recovery under the
statute is limited,are for the injuries flowing,not for
the primal injuryfbut for the injury to setowwirsd ben-
efieciaries,which flows from the fatal result of the primal
wrong to the individual,death.

The section continuing provides for the method of ap-
portionment of the damages recovered. Section third of
the statute is unimportant to the purpose of this thesés.

I have postponed a detailed analysis of the context
of the statute for the reason that the exposition and ref-
utation of certain arguments,which I shall attempt to meet,

will present more clearly the propositions and principles
that are disputed in reason,and are universally opposed
to each other in judicial construction;for the further
reason that the arguments contra are there presented
with all the clearness and in all the strepy; th of which
they are capable.

I have endeavored by the somewhat superficial dis-
cussion of the parts of the statute and the functions of
it's various clauses,which I have just completed,to make

clear the fact that each part serves an apparent and
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necessary purpose,that each part was essential to the .

consuﬁ%tion of'’ the end souslt to be attained,that cach
sustains to the other a reasonable relation and that each
part is in perfect consistency with the several parts and
with the wholejthat through the whole body of the act th-¢
there runs a clear,pervading intention pl&inly evidenced
by the expression employed ,and and that however many alter
-nate and latent meanings the words and sentences may be
capable of affording to the nerson seeking for a different
or additionalﬁntention,that there appears upon the face
of the whole a simple,constant and logical purpose,which
is,to incorporate with-in the law of England the principle
that the wrongful destruction of a human life shall be a
civil wrong and to provide for it's redress a suitable
method of procedure.

Diverting our attention from the text of the act we
will,for a time,devote ourselﬂt#o an exposition of the vo~
various decisions in consftruction of the statute,ren-
dered by the co rts in the jurisdiction of it's first ap-

plication.
ENGLISH CASES IN INTERPRETATION AND CONSTRUCTION
OF THE STATUTE.
The first of the adjudicated cases having pertinence
to the question with which we are involved,is that of

BLAKE vs. THE MIDLAND RAILWAY CO. decided by the court of
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the Queen's Bench, Febuary 22nd.,I852,with Lord Campbell

C.Je. presiding,the opinion delivered by Coleridge J. The
question directly presented for determination was as to
whether the mental suffering of the bereaved family could
be taken into the estimétion of damages. In the solution
of this question the court collaterally considercd the i1
nature of the act by the particular terms of which they
wveee to be controlled. Pertinent to this thesés the Court
said:~
"It will be evident that this action does not transfer
the right of action to his representatives but gives to
his representatives a totally new right of action on dif-
ferent principles."
This sentence is the more significant in that it was
approved by Lord Campbell,and the rule made absolute,
In I868,in the Court of the Queen's Bench, a decis-
ion was made in the case of READ vs. THE GREAT TFASTERN
RAILWAY CO.,which is directly antagonistic to the theory
that the act was intended to incorporate a new yrinciple
with-in the English law,and contends to the contrary that
it was directed to the cobviation of the effect of the
maxim "Actio personalis" as will appear in the prevailing
and affirming opinions. The facts are in substance
these., The deceased Read was injured by the wrongful
neglect of the Company and died of the hurts received.

Before death he accepted a sum of money in full satis-

faction and discharge of all his c¢laims and causes of
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action apmsingt the d~f ~d nts The action was brourht

by the widow under Lord Campbell's Act for the injury
resulting to her from the death. In adjudication Black-

burn,J. said:-
"Before the statute a person who had received
apersonal injury and survived it's consequences,could
bring an action and recover damages for the injury;but if’h
he died from it's effects then no action could be brought
To meet this state of the law the 9 and IO Vietoria,
Chapter 9% was passed and "whenever the death of person
is causad by a wrongful act,and the wrongful actis such
as would(if death had not ensued) have entitled the in=.. -z
Jured person to maintain an action and recover damages-
in respect there-of,then and in every such case,the perscn
who would have been liable if death had not ensued shall
be liable to an action for damages not-with-stiunding tne:
death of the party injured." Here taking the plea to be
true the party injured could not maintain an action in
respect there-of because he has already received satis-
faction".
Lush,Judge,afirming the opinion above quoted in pat

part says:-

"The -intention of the statute is not to make the
wrongdoer pay twice for the same wrongful act,but to en-
nable the representatives of the pcrson injured to recover
in a case where the maxim "Actio personalis moritur cum

perscna'vould have applied!
It was there-fore held that the action under the statute

could not be maintained. Of the "rationes decendendi"
I can speak but briefly here,for the reason that in each
succeeding case the same logic appears for analysis , and
I would there-fore be involved in a continuous rep&tition.
Blackburn,J., declares tha statute to have been dir-
cected to the obviation of the maxim "Actio personalis".‘
0f the soundness of that conclusion hereafter. He con-
ditions the right to maintain the action,not upon the ac-

ionable quality of the deceased's injurXJut upon the
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status of the right arising by virtue of it. Ile makes

the clause"which would(if death had not ensued)have enti-
tled the injured party to maintain an action"refer,not to
the actionable origin of the wrong but to the condition
of that wrong as a right in law., What is the plain and
reasonable effect of the clause? Is it not to make the
rature of the wrongful act,neglect or default,in it's
relation to the injured and deceased party the test of the
right to main-tain the action under the statute? Does
it not,in effect,say,that if the act was wrongful and the
dececeased or injured party’'did not contribute to the com-
mission of the wrong in a way to relééve the wrong-doer
of civil liability for the act,then,and in every such case
the relatives injured by the death,in which the personal
injury to the deceas=d results,shall have a right to rec-
over of the wrong-doer for the damage they have sustained.
Such appears to me to be the simple,reasonable and patent
meaning of the clause. As to the consideration of any
further meaning it may have had,sec analysis of the op-

inion of Rapallo,J,in Littlewood vs. the Mayor, Succeeding

Lush,J., affirming,says,that"it was not the intention

ir
to make the wrong-doer pay twice for the same wrongful a
act". It was not the intention to make the wrong-doer

e .
pay at all for the wrongful act.The wroq§u1 act is the 1

mere origin of the injury not the injury itself. It was
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the intention that he should be compellecd,by the action

created,to pay for the injury that resulted from the -
wrongful act to the family or next of kin. That injury
is only a part of the entire injury flowing from the
vronr. The damage the deceased or his estate sustained
by virtue of the persoﬁal injury,is not an element of
damage under the statute. The injury that any one else
may have sustained is precluded. PFurt..er,when you par

for one evil result of an act are you "ipso facto" cor™:i

pensating for the injury inflicted by another result.

Is it impoésible tnat two sepa@rate and distinet injuries
to separate and distinct persongkriginate in one wrongful
act? The position is untenable.

The intention of the statute,he continues,“was'to
enable tl.e representatives of the person injured to ree-
over in a case where the maxim "Actio personalis"would
have applied". By this it is meant that in a case where
the operation of the maxim"Actio perscnalis" had defeated
by it's operation the right of the person injured to rec-
over,then,and only upon such condition,shall the action ¢
created by the statute be maintainable =t law. In effect

he atrlirms that the principle incorporated in the law by
the statutc is only to have effect where the operation ol
a different principle based upon a different species of

damage,has been defeated by the operation of a maxim which
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the statute itself in no way purports topffect. That I
think cannot be raintained in reason and in adherence to
the elementary principles of construction. His logic de-
rives it's nature from and originates in the feact that
the wrong which gives the actionable quality to the in-
jury maintainable at the common law,is made to give the
same quality to the action created by the statute. See

Littlewood vs the Mayor ante.

Continuing Lush,J.,says,"It only points to a case
where the party injured has not recovered compensation
against the wrong-doer". By this ne must mean that an
actionable right based upon an imjury which arises sub-
sequently to the primary injury,and whose elements of
deamage are based upon the totally different inteorests of
persons other than those who could have been effected by
the injury to the person deceased,shall only be maintain-
ed when that different right of a different person based

upon damage to a different interest shall have been des-
troyed. The proposition refutes itself, In any event
it rests upon the naked fiat of a single judge and is in

it's very nature,a highly arbitrary rule.
The case of Read vs. the Great Eastern Railway Co.,

wihrile being an authority in law contrary to the theory
vole
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which we favor,adds little,if any strength to the logic

of the opposing argument and introduces for tihe first
time that all pervading degire to conform law and legal
construction to certain ideas of right and justice per-
taining to the individual Judges.
The case of Pym vs. The Great Northern,decided in i ..
I186%,whicli we next consider,should have preceXded chron-
ologically the case of Read vs. The Great Eastern,supra.
irle J.in the solution of a collateral point,presented
the following dicta in his opinion:-
"The statute,as it appears to me, gives this personal rcp-
resentative a cause of action beyond that which the de-
ceased would have had if he had survived".
This annotation is given merely to preserve the connection
of authority.

Next succeeding Read vs. The Great Eastern and directly
antagonistic to it in spirit and principle appears the
decision and "rationes decendendi" in the case of Bradshaw
ve.The Lancashire & Yorkghire R.R. Co. In Read vs. Great

Read

Zastern &c.,to recapitulatgihad entered into a settlement

and received a satisfaction for the personal injuries he
had sustained and the action was brought under the statute
by the widow for the injury resulting to her from his .=
dezth. In this case of Bradshaw vs., Lancashire &c.the
action was based upon the breach by the defendant company
in that they did not exercise due care in the carrying of

the party injured upon their train, The plaintiff as ex-
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geutrix sought to recover for the damage his estate had

sustained in the payment of medical expenses,and

accrqﬁng to the estate by reason of his inability
tend to business.

Before entering into a review of the opinion

case I desire to remark upon the nature of the

It was brought to rccover the dumage sustained by

tate by reason of the breach of contract to carry

the loss

to at-

in this
action.
the es-

safely.

The breach,viz.,the wrongful neglect,resulted in a person-

al injury to the dcceased,the injury resulting in a loss

to the estate by reason of the payment for medical at-

tendance and his inability to attend to business. Acdual
Cinjufy flowed from the same wrong. No recovery was
claimed for the physical suffering of the deceased as it
seems to have been admitted that the right to recovery
for such suffering was personal in it's nature and that
for that reason it perished with the individual. It may
_ . e
be saiq with some show of rcason, that there is &m Zmcon-
sistency in fact with the csse of Read vs.The Great East-
ern and it like-wise may be said that there is a perfect
i%éﬁéistency. Wlas not the right of the injured party to
a recovery for the personal injury based as much upon the
payment of medical expenses and inability to attend to

his business as upon his physical suffering? As a matter

of fact did not the Maxim "A: ¢tio personalis" operate to
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destroy the right to recover upon any of the elements

of damage pertaining to the injured persons right,for the
reason that they arose from the same personal injury?
Admitting that there is no inconsistency of fact bet-
ween the cases of Read vs. Thé Great Eastern and Bradshaw
ve. Th Lancashire & Yorkshire(as contended in Littlewood
vs. The Mayor)does it necessarily follow that there must
be a like . consistency in the tenets of the opiniongin tn

the principles applied to the situation of fact. I think a

not. One situation of fact may be rightfully determined
in the result of the decision while the logical processes
of the determination may be entirely in the wrong;again,
a different situation of fact may call for g determination
or reasoning in principle,that would apply with equal
force to diverse circumstzhces and surroundings. On the
other hand two different situations of fact may call for
the consideration of the same essential principle hhiqh,
by a wrong application came in the one case to a w;;gé Fiy
and in the other a right result.
Proceeding then to a comparison or analysis of the
principles deduced in the case of Bradshaw vs. The R.R.
Co. I submit this extract from the opinion of @rove, judge.

"Does the fact that in this case,besides the injury
to the estate,the testator's death has like-wise result-

e
ed from the breach of contract,make any difference,or does

the fact that provision tas been made in such a case for
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compensztion in respect o the death,take away any right
of action that the executrix would have had but for the
Act? It does not seem to me that the act has that effect
either c¢xpressly or by necessary implication". (See writers
note*.) "The intention of the Act was to give the person-
al representatives the right to recover compensation as a
trustee for children or other rclatives left in a w?rse
pecuniary condition by reascn of the injured person,S
death,not to effect any ex¥isting right belonging to the

personal estate in general." "There is no reason why the
statute should interfere with any right of action an ex-
gcutor would have had at the common law." "In thecasc of

such a right of action he sues a legal owner of the gen-
eral personal estatehhich has descended to him in course
of law,-under the Act he sues as trustee in respect of .
a different right altogether on benalf of particular
persons designated in the Act,

This quotation,I think,expressly negatives the prop-

ition that Lord Campbell's Act was intended to create

an action ,Jhlc‘ could only be maintained when recovery
of damag#%ustained by the deceased in nis life time could
not be obtainedby reason of the rule'"actio personalis’,.IIt

does -t least 8", far as the elements of medical expenses&c
» *a*%tﬁéér 140 the loss to thn estate_of the injured
eenecrrod as—a&se—the—L9ss—%e—%he—esta%&ﬁ%%ﬂﬁﬁrfaﬁﬁﬁﬁa%

party by reason of his inability to attend t#his customary

trade or vocation. A reference to these elements,which-<~=
fo:* the rreater part composed the right of action which

; \
vested in the person injured,satisfy the principle that

the ACTION WAS INTUNDED TO GIVE OR ESTABLIS! »''0T TO ARY¥
'
* lNote.-1T it was the intention as maintained in Read*vs.
Great FEast. &c.and Littlewood vs. mayor that the act
should only grant recovery when the perscn injured had
not obtained releif and did not mean a recove.y upon
both rights,how are they reconciled with the cases in
hand?These hold that the act is prospective and ciearive.
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RIDGE,ABROGATE OR FIX DEPENDANCY UPON A PAST CONDITION OR

TIIE STATUS OF A PRE-FEX¥ISTTING RIGHT. IT WAS NOT INTENDED
TO BE RETROACTIVE IN IT'S EFFECT UPON RIGHTS ALREADY
GIVEN OR TO ABROCATE PRINCIPLES ALREADY ESTAELISIED BUT
TO' INCORPORATE A NEVW PRINCIPLE AND PROVIDE A METHOD TIX
LAY FOR IT'S RECOCNITION,TO DETERMINE IT'S QUALITY AND
MEASURE TIE EXTENT OF IT'S LIMIT.
The succeeding and the 1 ast of the English cases

pertinent to this thesés,is the case of Leggott vs. The

Great Northern Rail-road Co.which interprets the decision
and submits to the authority of Bradshaw vs. Lancashireé&cC.
which preceeded it by one year. The decision in review
was rendered in I876. The action was broughtby the widow,
as the administratrix of the estate of her deceased hus~ca
band,who had been injured by the neglect of the defendant
Company and who died from the effects of the injuries
received,to recover the damage sustained by his estate in

the payment of medical and other expenses incident to
the treatment of his injuries,and for the loss occas¥ion-
edto his business. It was admitted that she had brought,
as administratrix,and recovered judgment in a previous
action under the statute,and it was contended by the def-
ense that such a recovery was a bar to any causes of act-
ion originating in the same wrongful act. Inquiring
into the nature of the action granted by the statute and »

compa.ing it with the action brought upon the common law
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right,Mellor,J.,says:-

"It geems that though nomina ly the mach-
inery of tha action in the one case is the same as the
machinery of the action in the other,yet the action(stat-
utory)in which the verdici has been rendered was an actien
of a very special and limited description. It was an
action given expressly by the statute and must be con-
fined within the limits of the statute. It was to provide
for what the law had not before provided for,namely,the
right of an administrator or executor to s.e for the
benefit of the familyin respect of the death of the de-
ceased,occas)Xioned by the negligence of other persons.****
»x«* Tt is L0 be observed that the executrix in a case

under the act,does not sue in respect of anything that
belonged to the deceased,but by force of the statute which
enacts that the deceased's death is to be made the subject
of an action just as if he had lived".

Quain,J.,affirming,says:~
"Tord Campbell's Act enables an

action to be brcusht in a case where it could not have
been brought belfore that act’s ., ****#*#* Now Lord Camp-
bell's Act gives an entirely new right of action and not
connected with the estate of the deceased in the slightest
depree,an’ the damages recoverable in it would be no part
of the cstate of the deceased."

The parts of the opinions that I have offered are in
direct oppositionho the "rationes decendendi" of Read vs.
The Great East.. They thouroughly demonstrate the enact-
ment to have been aimed at the incorpora.ion of a new,

not the abrogation or obviation of an old principle;they
affirm the absolute independency of the right created and
expose clearly the nature of the enaetment and the
quality of it's effect.
It is said, in Littlewood vs. The Mayor ,ante,that
in the Leggott case the souncness of the decision in the

Bradshaw case was doubted but that it was yielded to as

an authority. The principles or logic,pertinent to this
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argument,established in the Bradshaw case are expressly

affirmed and are more clearly exposéd in the case¢ we have
in hand. It is true that Mellor,J. said,that "With a
single excep.ion,as far as I am aware, of the case in the
common pleas(Bradshaw vs. Lancashire), there appears to be
no authority that an action will lie by an executor or
administrator in respect of what is claimed in this
actione . But as the case has been decided,I yield en-
tirely to the authority of the decision,so far as to
say,.hat in this court it cannot be questioned and we must
there-fore abide by it". (Apove has been quoted.)

These words have no refefence to the parts of the
opinion in the Bradshaw case refering to the nature of
Lord @zmpbell's Act or it's relation to antecedent rights,

but doubts the authority and reason of permitting damage
to the personal estate,which flowed from the personal in-
jury ca.sing death,to be the subject of an action brought
by the executor and intimates that it should have been
deemed as much subject to the rule actic personali; as the
element of physical suffering. Instead of proving an in-
consistency or quest;oning of the principles theire-in en;
unciated it has the reverse effect. It says plainiy that
while the mere giving of the new action by Lord Campbell's
Act is not to be construed as effecting any-prev ious ri

right,we are in doubt as to whether the action which the
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executrix brings should have cscaped the maxim "Actidper-

sonalis". The question in direct consideration was one of
estoppel and it was cxpre¥ssly held that there was no
estoppel in as much as"the actions are not brought in

the same right.

Barnett vs. Luca.,the report of which is not ac-
cessable to the writer of this thes;s,decides the same
point in affirmation of the same principles,decided in

the Leggott case. A review of the épinion in this case,
containing an identical matter,would be surplusage.
HaWing,in this somewhat limited sense,reviewed the
opinions in construction of the statute in the country of
it's origin,I have deemed it essential to the purpose of
this thes;s,to enter into a somewhat prolonged discussion
of the cases,involving the same problem and like prin-
ciples,which have presented themselves for adjudication
to the Yew York Court of Appeals and several of the infer-
ior trbunals of that state. These cases present substan-
tially the various arguments upon the proposition pro and
CON. For that reason, having neith&r the space nor the
disposition,I shall be content with their exposition,in
the considerationkhat the numerous cases it point,decided
in the jurisdictions of other states,while determining ca
o.r proposition either for or against advance in either

direction the'"rationes decendendi' which are clearly deyv-

eloped in the English and yew York cases and which vary
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FIPOSITION AND DISCUSSION OF PERTI!IFENT LTY YORK

CASES.
The earliest case demanding a construction of the
Ilew york statute,which is substantially the English actsr:
is th2t of Ribble ve: The New York & Frie R. R. Cos
The action was brought by the personal representatives
under the statute to recover damage for a wrongful dcath.
An accord and satisfaction with the injured party was of-
fered in bar by the defendant company. The fact was not
disputed. The Court,by Johnson,J.,said:-

*"The right of action
is made to depend not only upon tte character of the act
from which death ensuedbut upon the condition of his claim
at the time of death also ! #*****'The object of the stat-
ute was to continue the cause of action which the injured
party hadénd which he had not enforced,but might have en-
forced if death had not ensued,for the benefit of the

widow and next of kin to enable them to obtain damages

resulting from the same primary cause&nd not to create an

entirely new and addisional right of action. . The plain-
tiff's ‘construcetion would give two actions for a single

wrongful act and frequently a double compensation for the
inj.ry flowing from it to the same individuals".

The refutation of the proposition that the statute
made the action it created,depend upon the status of the
claim arising from the wrongful act as well as upon the
actionability of the wrong itself,I leave to the analysis?
in Littlewood vs. The iayore. The proposition that the
object of the statute was simply to continue the cause of

action which the person injured had and not to give a new

and additional right i1l not bear scerutiny. An act pro-
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viding for the survival of rights of actionﬁor personal

injuries would have accomplished the desired end and have
completely obviated the operation of the maxim "Actio p
personalis", Can it be said,with reason,that LordCam ~c
bell's Act,an act providingfor the"compensation of famili—
es of persons killed in acecidents" was the legislative
method of effecting the abrogation of the simple rule that
personal actions die with the person? Can i#be said that
an action making the fatal resultof an injury a civil
wrong actionable for the benefit of 'different persons,
was merely a means of providing for the survival of the
right of action which vested in the party injured? If the
theory was the fact,the Legislature,for the cure of a sim-
ple defect,have staggered blindly and circuitously to a |
goallwhich they have not reached,if the universal construct
-ion of the act is to be accepted.

The Judge says,that"the plaintiff's construction
would give two rights of action for a single wrongful act
and frequently a double compensation for the injury flow-
ing from it to the same individuals". Rights of action
are never given for a wrongful.act. They are given for
the injuries that flow there-from. The wrongful nature

of the act is the test of the actionability of the injury
w ich gives that injury the legal right to redress.,

Continuing,he says, "that it would give frequently a
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doublc compensation for the injury flowing from the act

to the same individuals." That could not be so. The 1
injury to the deceased,if compensated for,would bar the
rights accrqing by virtue of that injury. It is an ab-
surdity to maintain that he could recover for his own
death or that a recovery for the injury flowing from his
death is in faet a recovery for the persodnal injury pri-
marily flowing from the wrong. To conclude,the injury
which is the subject matter of the statutory action flows
to and accrues for the benefit of the wife,children or
kinjthe primary injury to the person of the individual
flows to and accrues for his sole benefit,so that it is

obvious that there are DIFFERENT AND DISTINCT INJURIESSTO

DIFFERENT AND DISTINCT PERSONS,WHICH ARE TO BE DISCHARGED
BY A SEPFRATE AND DIFFERING SATISIFACTION.
The decision in this case was appe&led from and the

argument in the Court Of Appeals resulted in an equal
division for and against it's affirmance. A reargument
was ordered but the appcal seems never to lave been fin-
ally determined. The re-argument was heard during the
term with which the Court was engaged with the case of
Whitford vs. The Panama R.R. Co. which we shall next con-
sidedand in which,the same principles substantially

being in controversy,the court,by a division of five to

one,over-ruled in effect the decision of the general term
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in the Dibble case. In the Whitford case flenio,J., writ-

ing tle opinion said:-
"It 1is not a simple ¥evolution of a
cause of actionwhich the deceased would have had that the
statute effects,but it is an ENTIRELY NEV CAUSE OF ACTION

WHICH IS SOUGHT TO BE ENFORCED. The statute does not pro-

fess to revive his cause of action in favor of the exce-
utor or administrator. The compensagion for the bodily
injury remains extinect,but a new grézvance of a distinct
nature,namely,the deprivation suffer:d by the wife wund
children o othe» rolativoas,of theie natorcal sop. ~6 nd
proboection,ar s ton o doia, the subject f a nev
czise of ~tion in favor of those surviving relatives,
buir to be prosecuted in point of form by the executor or
administrator?

Comstock,J., dissented from this decision on the
ground that the statute was only required to create a
survivorship of the cause of action ex¥isting at the com-

mon lawand maintained the double damage theory in the |
view that whatever the deceased might have recovered in
his life time,would have become a part of the estate 7and
thus have passed to the widow and the next of kins

I cannot see why the fact that they were indirectly

the gainers by the well deserved compensétion which the
deceased had recovered in his life time should preclude
them from the fa. greater damage w..ich they had sustained
by recason of his death. In any event the reasonin g is
mere abstraction and not in the slightest degree based
upon elements of construction afforded by the statute,
Admitting, for tne sake of argument,the plausibilty and
force of the suggestion,it's weakness is,I thinkexposed

by this following concrete illustration. Suppose "A"
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receives personai injuries {ron YBY and six months there-

after dies leaving = survivingAgn%idbw and oéne child.

His estate is insolvent. Before his death however he set-

tles the matter of his injury at the hands of "B" for $500

(8500.00) and takes "B's" note there-for at seven months.

After his death the note passes to the administrator who

collects it and pays the proceeds to his creditors. 1In c1
*the slight gain

such an event*which they might heve derived from the com-

pensa ion for the personal injury is made conditional upon

the solvency of the deceased's estate.and in any event
ot
they are but the gainers in the sole respect of: what he

has received for his Physical suffering,for the reason

that the compensation for medical expenses,nursing &c. as

also the loss to his business,merely fill up « *ap made

in the estate by the personal imjury itself, and leave the
estate in the same financial position which it had before
the commis ion of the wrong.

The above illustration demonstrates conclusively

thatthat if recovery ox settlement for the personal injury

is to bar the statutory action then,in the cases for which

it is really intended to provide,the statute itself will

sub_vert it's own purpose.

Following the case of Whitford vs. The Panama and
submitting .o the authority of the principles enunciatted

in that case,it was decided in SSchlichting vs. Wintgen
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"that it was no defense to an action brought under the

statute that the deceased had in his life .ime brought an
action and recovered and collected a judgment against the
same def'endant, for damage sustained by him by reason of

the same wrongful act? After q woting Whitford vs.Panama

Dykman,J., continucs:-

"There are facts for it's (the statutory
action's) maintainance now which had no ex¥istence a. the
time of s ch judgment:now the husband is dead,and although
the wrongful act of the defendant remains the szme, vyet

that event has shown that other persons are effected by
it who were not before,-the wife and next of kin are de-
prived of protection and support? The common law gave no
redress for such loss,beca®le legal liabilftly departed win
with the person receiving the wrong. All remedy was in-

terscinded by the decease,but this statute created an
action for surviving relatives for (he pecuniary injuries
resulting to them from .he death".

The last sentcnce prompts the remark#hat the evil
to the wife and kin has ever exiisted,the;; loss has ever
been a consequent of the wrongful act,which the law,by
the statute,for the first time offers cognizance and
suffers a redresse

We have now arrived,in chronological progress,to the
discussion of a case which presents the argument in op-
position to the theory which we have seen fit to favor,in
the strongest aspect of which iv is capable,with a clcar=:
ness and forece, (and I may add an ingenious logic) which‘
ha. ever characterized the opinions of the learned judge
wvho is the author of the prevailing opinion.

To the trained intellect of Judge Rapallo it was



40.
clearly evident that the "rationes decendendi" advanced

in the case of Read vs. The Great Eastern,and the sub-

sequent decisions of the same import,were the sophis-

tries devised for the defence of a econstruction that was

purposed to defeat an effect which failed to accord with
certain judicial criteria of justiee. These "rationes
decendendi may be classified as follows,-

(I)% That the aetion
for whieh the statute provided was the mere survival or
continuation of the right of aetion that had or would

have vested in the deceased.
(II)¢ That the ac-
tionable right unfler the statute,while it's scope is en-
larged and it is based upon entirely new elements or
prineiples of damage,deriving it's aetionability,as it
does,from the same wrongful act from which the primary
injury flowed,it is for that reason dependent for it's
maintainanee upon the status of the right created by
that primary injury.
(III). That to allow
a reeovery.upon both the common law and statutory right
would be to suffer a dual eompensation to be had for the
injuries that resulted from the same wrongful act.(to
restate the double damage theory).

His negative of the first and third propositions is
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embodied in the sentence*That the right of action given

by the Act of I847(substantially Lord Campbell's Aet)to
the personal representatives of one whose death has been
caused by the wrongful act,neglect,or default of another,
is a new right of action created by the statute and is

not a continuation in the representatives of the right
of action whieh the deceased had in his life-time."

The third proposition is rejected from consideration
in these summary érms,-"The damages of the party injured
are different and distinguishable from those which his
nnext of kin sustained by his de&th and no DOUBLE RE%%%%Z
OF THE SAME DAMAGE WOULD RESULT."

It is thus apparent that he has refused to resort
to the reasoning or the authority of fallacious prece-
dent in accomplishing a determination of the question‘in
comtroversy. Seeking an identical result he has choden
other means for the attainment of his end. The method
he has adopted has little to do with the relation of the
respective rights. pis argument is confined to the in-

terpretation of certain of the enaecting clauses in thé
statute and upon these clauses,or parts of clauses,he
has placed reliance for the mainteinance of the propo-
sition,which is ineorporated in the following extract
from the opinion,and which presents,in substance,his ar-

g%
gument in contravg{ion of the theory whih we incline to
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to favor;-YThat it was the intention of the statute to
provide fér the case of an injured party who had a good
cause of action,but died from his injuries without hav-
ing recovered his damages ,and in such a case to withdraw
from the wrong-doer the immunity afforded by the common

S
law rule that personal actioni{ die with the person,and

e s o . -~

action which the deceased would have had while he lived!?
The clauses upon which he has made dependent the esta
-blishment of this construction are these;-

N.B. See next page i.E. 42.
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"That the wrongdoer shall be liable to an action for dam-
ages notwithstanding the death of the person injured,and
a though the death shall have been caused under such cir-
cumstances as amount in.ldw to a felony."
(2)¢ "Thut the act,neglect or default is such as would(if
death had not ensued) have entitled the injured party to
maintain an action and recover damages".

Of the first clause Judge Rapallo has this to say,-
"It does no. say that the wrong-doer shall have satisfied
the party injured,or notwithstanding that the latter has
recovered judgment against him,or notwithstanding any
Other defense that he might have had at the time of the
death,but merely that the that the death of the party
shall not free him from liability,showing that this is che
point at which the statute is aimed."

I think that the language will not warrant the attach-
ing of this further significanc#and alternate meaning to
the clause in question,@nd that an anali,sis of the clause
will establish the soundness of my criticism. It's in-
tendment is explained by the nature of the funetion it ¢
fulfills. This clause is incorporated in the statute for
the purpose of effeceting the survival of that quality of

the wrong,in relation and subject to the environing factsg
whienr  would,by virtue of the rule "Actio p ersonalis'",
have been destroyed at the common lawbr which,if not des-
troyed,would have been futile?for the reason of there
being no principle upon which the injuries flowing from
and based upon the death,could have been redressed at law.
It was intended by this clause that death should be a

wrong to the next of kin or the widow,that wrongtul homi-

cide should be a tort. It was intended by this clzause
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To preseve the quality which gave the original injury

it'a actionability at law,sc that it might be the actio-
nable basis for the statutory wrong,which is death;tl %
that the actionability pertaining to the right which the
decctsed had,shall survive to the statutory right for upon
the actionability of the deceased's right of action that
statutory action is made to depend. If the statute had
made the action it created depend%ht upon the exkistence
(n
of a right of action in the deceased,or a right of actio
tha® survived the deceased ,the statutory action could nct,
fanuUuuxnbsxighkxanXﬂainsaXnnaxkhifxauttkahaﬂahk&nnkxsnié-
rfor the most part,be maintained. If death had been in-
stantaneous no right could vest and the statutory action
would not acerue. If t{he primal right had vested and the
person injured had died before recovery there-upon,the 5. 1
statutory aetion could not be maintained for the reason
of the maxim "Actio personalis”. This very faet contro-
verts conclusively Judge Rapallo's proposition that the
Legislature intended that that the statutory action shouﬁlc1
depenﬂﬁpon the exX¥Xistence,in the injured party ,of a
right to sue 1if he were still alive. If the statute,as
he contends,was directed to the obviation of that rule,
it would not make the right created,depend%nt upon a right

whieh must have been destroyed(according to his theory)

before the statutory action could have been maintainedjﬁa?
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for it is not pretended that the statute effects the sur-

vival of the common law right.

I think,then, that it is clear that if the intention
of the statutory clause in discussion is acceptcd as being
intended to effect the survival of the quality of action-
ability derived from the original wrong,that is to obviate
the principles or defects in the system of the common law
that would have accomplished it's de8truction,then it may
be said to effect perfectly it's purpose and that any

reference to the statvs of one right,ex¥isting by virtue
le
of the wrong,would have been foreign to it's object,futil)

and mere surplusage.

But he says:-

. "It says notwithstanding death,and notwith-
stand1ng merger,if igﬁmeant that the statutory action -8=s
§h091d*net be depend¥nt upon thecondition of the deceased'
claim(lote,~-that is to say upon the status of the ..y ht
of action for the personal injury primarily flowing from %

the wrong)why does it not say that the action may be
maintained notwithstanding satisfaction and judgment for

the deceased's right?"

Tor the recason that,as 1 have said,the clause deals
s

with the actionability of the personal injurywhich it seek
to preserve to the resulting death. Actionability is the

quality which creates the original or prima 'y right to

tgue.s It has to do with the circumstances that make the

injury w-ongful. A satisfacticn or judgment hawve not the

slightest reference to the quality of the act which

created the right to su%?ut relate#strictly to the extin-

guishment of the right which the deceased had,by viriue
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of the actionable wrong. The cla.se is not aimed at the
continuation of his aetion,why then,should it refer to his
right and how would the extinction by satisfacvion,or
judgment of the right , which arose by virtue of one injury
which flow. from the wrong,destroy the actionability which
the statute says shall survive to the action which it
creates. Thq%act that two rightssspring from the
same actionable source does not make ipso facto recovery
upon thqﬁne dependint upon the legal status of the other.
In short,how can thIe maintainance of the statutory action
vhieh Judge Rapallo admits to be a creation,a new right
based ug.on a different principle,bs made,in the absence

of an express provision to that effect , to depend upon

the status of another and wholly different right. It I af
firm,cannot be reasonahly so concluded. For in the absence

of an exp.ess provision the logic of the situation must
prevailwhich renders clear the soﬁndnes; of "he conclu-
sion tha the Legislature did not intend to effect the sis%
uation of ihe respective claims;that this c¢la.se in review

was intended solely to provide that the actionability . i

S -
which arose from the original wrong should Hurvive celsm

tain obstaclesand render the death resulting from such
7

injury likewise actionable.

The confusion in the respect of this clause arises

Trom the fact,that the statutory right of action is based

upon%n injury that flows secondarily from the primal wrong,
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that the common law and statutory rights nave the same

actionable source. This created in the superficial co. ==
structionist the idea that the satisfaction of two inju; -
ie. resulting from the same ¥rongful act is o dugl pay-
ment for the damage it occas¥Xiuns and tha. there-fore sﬁch
a situation could not have been intended by the iegisla—
ture. Nothing was ever more apparently absurd.
In conclusion,this clause was intended to fix'the

test of the liability for the statutory wrong,which is
death. It serves it's purpose adequately and complete-
lys It provides against =zand obviates the only principleé
in the system of the common law which could have effected

the destruection of the actionable quality essential to the

statutory action. It is sufficient for itself and a ref-

\

crence to rights would have been surplusage.
Judge Rapallo referring to the second clause contin-

ues:~-

"The condition upon which the statutory action depends
is declared to be that the act,neglect or default is such
as would(if death had not &nsued) have entitled the inju:éd
party to maintain an action and recover damages. This
language was strietly accurate if the language was inten-
ded to apply to the case of a party,who,having a good ¢
cause of action for a personal injury,was prevented by the
death which resulted from such injury from pursuing his
egal remediegor who omitted in his life time to so do.

It precisely fits such a case but it is singularly inap-
propriate to on#who in his life time had maintained an-:
actioh and actually recovered his damage'.

It is pparent,as Judge Rapallo admits in a latter
clause,that the condition that the wrongful act must be

such as would have entitled the injured party to maintain
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an action"refers to the circumstances of che injury and

the character of the act,including the question of con-
tributory negligence" but,he adds,"it does not follow
that it can have no further effcect".

Por the purpose of maintaining the construction hin
which he favors,he extends it's meaning from an express

reference to the quality of the wrong (wiiich looks to a

resuiting actionability) to a reference to the legal

status of the claimyor the condition of the vested right

accruing to the injured party by reason of the injury
which he has sustained from the wrong done him. In ef-
fect,he changes,colors and extends the clause to a further
meaning expres.ed accurately in this sentence:-That the
statutory liability shall depend upon the condition that
the wrongful act,neglecct or default is one (not such)
which would have entitled the injured party to maintain
an action if he were alive., That is to say,substantially,
that if the injured party had extinguished his right of

action,a right of action which would vest and perish be-

fore the right of action created by the statute can exdist,

then the statutory action shall be barred before it ean

possiblﬁgpme into beinge. I think that this further effect

is not warranted by the language and that if it were war-
ranted it would be inharmonious with the body of the

statute.
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The clause makes the condition upon which the statutory

action shall depend,to be,that the'act neglect or default
is suchj-

The.clause is manifestly directed to the nature of
th% vrong from which tha actionable right of the party ini
jured arose, It cannot = rightfully be strained from ‘
a reference to the nature of a wrong,to the condition of
a right which that wrong creates, If such had been the
purpose of the Legisiature they would not have intrusted

their intendment to the doubtful expression that is said
to embody it;they would not have left so vital an element
to the uncertain iﬁserpretation of a varying judicial in-
ir—3
tellect but would have,by an express provision,placed the
intention beycnd judicial conjecture. If such had been
the effect they had intended,could it not have been plain-
ly and accurately accomplished,by a clause which would |
have made the statutory liability depend%nt,not upon the
nature sf=tke=xutwr® of the act,neglect or default,but
upon the right of the injured party to have maintained an
action for the wrongful aet &c. at the time of his death
or,in another form,if he were still alive. How simple and
at-)
adequate would such a provision have been to the construet
ion for which the learned Judge argues. How significant

is the omission, and can he in the consideration of the

J

various rights effected,substitute,by intggbretation,a RIS

meaning totally diverse to the one so accurately expresS-
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-¥ed in the language,when by a simple provision,the Legis-

lature could have expressed the intention,wnich as he
maintains,governs their enactment. Trthink that it is
manifest that the Legislature intended to confine the
clause to it's patent nature,strictly to the wrong from
which the statutory right is to derive it's actionability.
Continuing,the clause makes the statutory action dep-
end§ht upon the condition that the act,neglect or default
1s_such; -
Thé word,such ,demon)strates a reference to it's
.
nature,not it's condition showirg thagazie condition and

not the quality had been in mind,the word used would have

been inapplicable.,

. have

Again, the act,neglect or default must ave been such
as_would:~- The word would Judge Rapallo relates,by his
int%%ﬂ@taﬁion,tofthe period of the death,to the abiltiy
of the injured party to maintain an action as if he had 1
lived. I think that not to be the proper intggpretation;
It means that the act &c. must have been such as would,by
reason of it's nature,have entitled the injured party to

*time of the
maintain an action from the verxﬁhappening of'the injury,
that it does not mean that the statutory action shall d:
depend upon the continued exXistence of the injured par-
ty's right of action from it's acerual to the period of‘hi

~

his death. It refers to a single vesting and not a con-
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tinuance until the right shall have been destroyed by )

death or merger.

The act,neglect or default is such as would(if death

had not ensued),

To the words" (if death had not ensued)"the Judge at-
taches the deepest significance., He affééﬁs that it shows
that the legislature had in mind the case of one whose de
death prevented him from enforcing his right and not the

case of one who had recovered his damages and theR have
dieds I think that it does not purport such = ﬁeaning.

or that the clause was &orporated .in ithat thought.t.
This expression for it's fair analysis must be taken

in connection with the next two succeeding words "have
entitled", Taken together their meaning must be cons-
trued to be(if gudge Rapallo's intggiretation is to preé
vail) that when the wrongful act,neglect or default was‘
of such a nature that the deceased could not have recovew
ed at the period of his death,then,and in every such casg
the personal representatives may maintain &n aetion for &

/

the benefit of the widow and the next of kin. If such
were the true intent of the clause,that is to say if it
referred to the deceased's ex}isting right to sue at the
period of his death,then in ei}y case vhere the death is
instantaneous there could be no recovery under the stx

statute, for there would hiave been no vested right in the

deceased upon which it could have been based. If the
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import of the statute is that the statutory action can

only be had where death or merger prevented the deceased

from being"entitled" to sue,then the action could only
be maintained where the death was instantaneous,for the
reason that the survival of a minute would have entitled
him for that minute to maintain his action and as he "w
"would have been entitled to suXe" the statute cannot op-
erate to give the action for the benefit of the widow and
the next of kin. It is apparent,I think,that if you adopt
the ;udge's intrepretation as to any one word,to @btain
anything like sense you are compelled to eliminate or
change entirely the meaning of the others which perfect
the clause. Such a construetion is untenable.,

This last argument may of course be answered by the
substitution of the word "could" for "entitled" which,I
must admit,would be in striect accord with the judge's mode
of construction which is merely a confirmation of the
statute to his standard of justice and the judicial idea

*and

of what would have been the wisgAFxpedien measure. The

word "entitled" manifestly confines the scope of the ¥
;h;;se to this,that the deceased must have g&_gn@jimgézf

had lived long enough for the vesting of an action,been e.
entitled to maintain an actionjthat the nature Jf the

wrong must have been such as would have given him a sub-

sisting right of action,;that the fact that the deceased
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was or would have been entitled to maintain an action ,:hi

shall be the test of the right of the representatives to
sue under the statuteé Judge Rapallo to the contrary

maintains that it means that the wrongful act,neglector .!
default must have been such that it prevented the injured
party from obtaining his redress at law before his death,
such being,as he thinks,the sole situation which the Leg-
islature had in mind. 1In my opinion to so interpret the

1

clause would be to unwarrantably alter.the expression wh
which so accurately and consistently embodies the condi-
tion,that as the statutory action is dependﬁnt upon
the actionable quality of the primary wrong;that that
actionable quality shall survive the effeet of those
prineiples which would have otherwis#extinguished it and
shall be the basis of the created right.

In a subsequent paragraph of his opinion Judge Rapal-~
lo says:-

"That the language of the act plainly indicates,I
think, that the framergjgi mind the common law rule
"Actio personalis',and that their main purpose was to
deprive the wrongdoer of the immunity afforded by that
rule®.

If I may differ with the lsarned judge,I,can see
nothing in the general scope of this enactment from it's

first to it's last word,which indicates expressly,or in-

deed inferentially,the intention of effeeting the abroga-
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tion of that rule. The very nature of the "rationes de=-

cendendi" in the case at hand demonstrate most thoroughly
that if there is in the enactment any such latent inten-
tion,that it is only to be derived from such materials as
an inference(which borders on creation),an alternate and
presumed significance of words and phrases bearing upon
their face a plain and consistent meaning. The title de-
clares it to be'an act for the compensating of the familis
of persons killed in accidents";the preamble recites the
evil to be remedied by the act to be "that no action at
law now exXists for a wrongful death;the enacting part of
the statute creates the right to such an action and the
subsequent sectiocn confinss the measnursmasnt of donrasze,un-
der the new right,to the damages resulting from the death.
A proposition could not be more completely refuted if we
dre to be guided by the express provisions of the statute.
If indeed it were the true purpose and intent of the act
to deprive the wrongdoer of the immunity from liability
afforded by the common law rule,then the Legislature must
be deemed to have adopted a widely circuitous means for
the attainment of their en#gnd to have intrusted their
real intention to the thicK shade of inference and ambig-
uity which is said to surround it. |
*n the concluding paragra h of t e cpifuio the

Judge continues =
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"If the act had squarely,declared that the action might
be maintained notwithstaning recovery and &2 accord and
satlsfagtion with the deceased in his life time,the leg-
islature might wcll have paused before enacting it to cen-
sider the poliey of such a provision".
Th» Judge e==tizates castigates the intellect and
X . the legislalure
tfar sceing prudence of #hgé#gataro when he presumes #hat
that they were not as fully aware as heyof the state of
the common law and the effret of their legislation there-
uponknd that they did not know the relation and effect of
their enactment to that status. The "assembled wisdom of
E%' aim . )
1teX" or his own wew York,must have known that an action
ex)isted at the common law for a personal injury,that men
sometimes die slowly,and that it was not improbable that
a person,between the happening of the injury and the pazrid
period of his death,might bring an action for the personal
injury to him and the damage accrued thereupon and recover
there-for,or enter into an accord and satisfaction for the
same,and that after such satisfaction or recovery the in-
jury might result in death.

Such a contingency would have
been patent to the least intelligencﬂand the faet that thr
they did not declare that a recovery or satisfaction in
the litetime of the deceased should be a bar to the act-

ion under the statute,conclusively warrants the inference

that they intended that_ it should not so_operate.
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_If their desire _ _was to merely_avoid the effect of

tge'aaximnﬁﬂctio personalis" why then did they not adopt
the simple measure that would most naturally suggest it-
self,a survival statute. Why does not that purposge |
appear somewhere in the act expressly® Why is there intesn
-tion left to inference and presumption? If the intentiOA
was that the action c¢reated should be a substitue for the
commonlaw right of action ,would it not have been natural,
in view of the great diversity in the nature of the rights,
that they somewhere express so vital an element of their

-

intention? sincethey have not is it not a highly arbitrar
rule
/end an unwvarranted one,that effects a bar?

@entintiing the foregoing ~ sentence ,he concludes:-
"The legislature might well have paused to consider

the policy of such a provision and how prejudicially it
would operate against the interests of the party injured
by depriving him of the power of settling his claim or of
realizing anything from it in his lifetime. It would nat-
ur=lly,if not inevitably prevent such settlements and pro-
crastinate litigation until it could be determined whether
death would ensuefrom the injury."

I cannot see,in a broad sense,how it would operate
prejudicially upon the interests of the party injured in
depri ving him of the power of settlig his cl%ém or re-
alizing anything upon it in his lifetime. The exxistenée
of his right of action is as well established by the auth-
ority of the common law as the action which vests in the

personal representatives by th€ enactment of the Tegis-

; z ’
lature. They are absolutely independEnt one of the other
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A settlement or recovery for his injuriesby the de-

cetsed in his life-time,would bar the right of action
whiech was hgg:_ The primal right would be,in such a case,
that is by the agreement of the parties or the operation
of law,absolutely extinguished and the ripht of action th
thereby accruing be barred If there were no such agree-
ment or recovery the death itself,per the common law rule,
would prevent recovery. Of course it would be the nat-
ural policy of the wrongdoer to refuse settlement for éhe
right of action based upon the personal injuries in the
I ope that the fatal result of his own wrong would extinm
-guish the right of action before recovery could be had,
énd it would in that degree procrastinate litigation
While the refusal of the wrongdoer would render an action,
in a sense imperative,and in that procrastinate litigatioxp
the evil accas¥ioned by such procrastination is insignif-
icant when we view it in comparison with the result oc-
cas¥ioned by the constructioﬂwhich would compelX the in;
jared party,if he were to care at all for the interests
of a dependﬁht family and wished to ggé?d those interests,

to foresee his own death and by such a foresight

refuse the acceptance of a pittance which would if accept-
ed,bar the right of the representative from recovering the
far greater damage under the statutejand togthe very money

which he might accept in satisfaction of his injury would
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not,if his estate were insolvent,benefit in the least deg-

ree his family,for the reason that it would be subjccted
to the payment of his debts.

We have now completed the discussion of th#® substi-
tute theory" which is given it's most forcible presenta-
tion,by Judge Rapallo,in the case revicved,and which comes
nearer,thon any other propounded,to a forcible argument
contrary to the view which seems the best to us. Tt is
not arrived at by a logical progression,by a comparative
study of the relation of the statute to antecedent law ,%téf
but is evolved from the unsubstantial basis of inference,
alternate and dual meaning, and a creation and acceptance
of a secondary meaning in a case where inference is tol-
erable, such secondary meaning being inconsistent with the

general frame of the act.
the

Suceeeding the case of Littlewood vs. Mayor in
June,I885,it was satd,upon a collateral question,in Hed-
erich vs Xeddie,=-

"T hat the wrong defined by the statute,indicates
no injury to the estate of the person killed,and cannot
either logically or legally be said to effect any property
rights of such person unless it can be maintained that
g=person has a property right in his own exXistence: The
property right created by the statute is one ex¥isting in
favor of the beneficiaries of the recovery only,and dep-
ends for it's exX¥istence upon the death of the party inju-
red.It has ne previous life and caﬁgg:be said to have been

injured by the vevy act which creates it!

Again it is said contra to Littlewood vs. The ""ayor,s

supra,
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"That the description of the actionable clause scems to

be.inserted merely to characterize the nature of the act
which is intended by the statute to be made actionable,and
to define the kind and degrec of delinqu&ney with which
the defendant must be chargeable in order to subject him
to the action,or,as said in the Whitford case,"the zct
neglect or default must be such as would,if death had Aot
ensued,have entitled the injured party to maintain an =
actions The significance of the words"if death had not

ensued} is apparent. !Had the description cnded with the
words"who would have been liable to thes decedent" it might
have been contended with force that the statute did not
apply where death was instantane&é‘é,fnn in such a case it
might have been said that the geced.nt had no eause of
action in his life-time. The vords"if death had not en-
sued" indicate that the test is not theflecedent's actual
opportunity for bringing suit, but whether the wrongful
action and his relation to such,as if he hed lived,would
have given him a right of aection®.

In the case of 'urphy vs-. .Y. Central & H.R.R.R.

To. it was held,-
"That the right of action given by the statute
to the representatives of one whose death had been caused
by the wrongful act,neglect or default of another,is a new
right of action created by the statute,and is not the mere
continuation by the personal rcpresentatives of the right
of action which the deceased had in his life-time".

In "urray vs. Usher,an action for the wrongful death,

E .
evidence was offered by the defendants that they had paid
the expenszs o7 the support and maintainance of the person
injured up to his death’and for his burial. Upon this

point,the Court in the opinion delivered,said:-
"That the proof

was not offered with a view of showing that the cause of
action in favor of the decedent had been satisfie#or dis-
chargedjand no such defense was set up in the answer".

This ruling of the court followed the logicai premise est-

sblished in the case of Littlewood vs- The "fayor,supra,

which the court accepted as detcrmining . '
"That the action given

to the next of kin by the statute while not a continuation



of the same right of action whlch vested in the 1nte22;te,
was,Xevertheless,made dependxnt upon the exX¥istence of
a cause of action in the decedent at the time of his death
not satisfied or otherwise discharged,for the recovery of
damages for the same negligence",
In following,as I have said,this premise,The court
has involved itself in a glaring and almost ridiculous in-
consistency. ghe satisfaction of the very elements of
damige upon which the decceased's right of action would ===
have been based,are offered in evidence in mitigation of
the damage sought to be recovered under the statute,and,
as being of that natur#and inasmuch as they are offerecd
for such a purpose,they are excluded flrom consideration,y®
the gourt:saying, that if these elements of damag#had been
offered,not in the intrinsic form of acts or payments,as
the MITIGATION OF THE RIGHT TO RECOVER,BUT IN THE FORM OF
THE EFFECT OF THE ACTS OR PAYMENTS,NAMELY,OF A SATISFACT-
ION OR DISCHARGE,THAT IS TO SAY,IF THE LEGAL FORM HAD BEﬁN
PRESENTED, RATHER THAN THE REAL SUBSTANCE OF WHICH IT
WOULD HAVE BEEN COMPRISED,then and in every such case
thase elements of da@ée,or rather their satisfaction,might
be properly admitted. This suprisins reverence for
legal forﬂwas inevitable if they were to submit to the
"rationes decendendi" presented in the case of Littlewood
vse. The Mayor. It reveals the very falsity of the situ-

ation by the shifts to which it is reduced in the submis-

sion to the authority.
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The latest case decided in [ew York,pertinent to this

thes¢s,is that of Wooden vs. The N.Y. & Penn. R.R. Co.
It repeats substantially the propositione which we have
previcusly exposed,

Before resigning the discussion ol the cases in
point I am constrained to saythat in a case which was
argued in the Moot Court of this University,and which
embodied the precisely the situation which we discuss,
an opinion was delivered Which I may say(disregarding the
suspicion which such a staﬁhent may create)more clearly

developed the status in jurisprudence of the rights cocn-
sidered,more logically deduced conclusions from their
relationcand natur#gnd more squarely conformed to the
established and fundamental rules of construction and in-
terpretationjthan any opinion upon the point in issue
which has been rendered in any court since the question
was first mooted. It covers completely and succinctly the
arguments "pro and con" and arrives at a judgment of iruzsa
Reason ,uphampered and unimpeded by judicial sophistry,
error or particular criteria of justice.

RECAPITULATION.

I have treated,certainly with length,and I think with
thouroughnes#%i?y case materially in point which has been
adjudicated within the jurisdictions of England and the
State of New York,cases which present every adverse and

affirming argument.
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My annotations or criticisms I have intended and beléia

have ,to a2 grea. degree exposed the "rationes decendendi",
and if they have not demonstrated their fallacy have at
;:z::hi?nifested their strengthyas resistance will. I B8®ve
/&herefore,in conclusion,to a recapitulatory consideration
of the rights whose nature and relation we seek to know
as a means of determining the intendment of the act and éiﬁ
solution of the problem which is the subject of this the-

v

.4
sds.,to which shall at once proceed.

-

Ex¥isting in the system of the common law were two

defects or evils,thie one positive,the other negative,. Ta
The first consisted in an established ,operating rule °*

The second,in the lack of a principle,which lack precip~-
itated evil upon the interests adld rights of individuaié.
The Tirst was the rule"Actio personalis moritur cum per-
sona"; The second the established doctrine of the common
1aw that the death of a human being could not be complain -
ed of as a civil wrong.

A statute bearing the name of "Lord gampbell's" ACt
was enacted by the parliament of Great Britian to remedy
one of these exKistent evils. Itd title expressly states
that it is directed to the creation of an action for the
compemsating of families of persons killed in accidents.
It's preamble recites that the evil which it is intended

[s
to curgnthe lack of a principle in the system of the com-
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mon law whieh would have enforced the right whose rec-

ognition they deemed essential to the welfare of soc-
iety. This purpose is manifest in the phrase "where;as
no action at law is now maintainable against a person
who by his wrongful act ,neglect or default,may have
caused the death of another person'.

The enacting clause of the statute consistently,ac-
curately)and adequately provides for the incorporation
of the desired right in the system of jurisprudence. It

states plainly the nature of the action,the test of the
right to maintain which,they established as the wrongful
quality of the injury which caused his death;and lest
this actionable quality,by the oper;tion of certain rules
or principles of law,should perish,they expressly obviate
their effect by saying that the action shall be maintainz
not-with-standing the deqth of the person injured and
although the death shall have been @aused under such c¢ir-
cumstances as amount in law to & felony".

It's nature,the very provisions of the act ,refdfé con-
clusively the proposition that the act was intended to
obviate the rule®actio personalis"for at no place in
it's context does there appear the slightest reference tb

the rule,but the very reverse. The enacting method taken
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for the remedy is strangely,ridiculously inapplicable to

the rule or it's obviation. A new interest is guarded
(€S, persons
and new persons are created its benefici upon
whoml that rule could have had no efrect;and the very el-
ements of damage for which a cure of the rule should have
provided a recovery not-with-standing death ,are disre-
garded utterly,and new elements designated and substitu-
ted.That ,there-fore,the intention of the Act as gathered
from it's structure,inherent nature,fair effect and ex-
pre::apurpose,is not the abrogation of the maxim "Actio
personalis moritur cum persoma" is demonstrated,and it is
established contra that the principle to be effected was
the one which provided that the wrongful destruction of
a human life should not be recognized as a civil wrong.
Accepting these last conclusions as our premises we
will develop the various theories of it's nature and pur-
pose here-to-fore propounded.
(I). It has been said that it
is a econtinuation of the deceased's right of action.

This proposition needs no refutation in reason or
authority. It arose and was plausible in the fact that
the thing continued was the actionable quality of the w
wrong and not the primary right which sprang from it.

(11). The second theory advanced

was that it was a continuation of the deceased's right

of action with it's scope enlarged to include the damage
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resulting from the death".

This theory was as erronious as the other for the
reason that it was based on a refuted continuance. It
is slightly more plausible in that it accounts for the
new and different damage awarded. It's error is based
like-wise upon the survival or continuance of the action
able quality of the wrong.
(ITII). The last theory of the
Act ,which is propounded in the case of "Littlewood vs.
the Mayor®,is the one which affirms the statutory action
to have heen intended by the legislature,as a substitute
for the right of action which the deceased had,and for
which,by virtue of his omission or inability,he had
neither effected a settlement or obtained a recovery.

;he first two theories are admitted fallacious and
are denied by the author of the third. He perceived that
the very act itself and it's intended effect furnished th
the means of their complete refutation.

In the pursuance of some idea of which he was pos- i
sesseq@r in the desire to satisfy Authority by submis-
sion to the judicial idea of justice or WHAT SHOULD HAVE
BEEN DONE,he developed a most ingenigg theory and one 4h

that from it's very nature defies a coneclusive refuta-

-

tion. Tike the infallible arguments of Henry george

they present a fallacious front but,for the life of you,

you cant get at their roots,-for the very good reason,in
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the case in hand,that they are beyond the Act itself,wht

which is ordinarily the basis for construction,and lie
far out in intangible realms of justice,of mental inten-
tion,of things that should have been. His processes of
argument are inference,alternate meaning and ideas as to
a certain poliey they would have pursued,if they had per-
ceived a certain evil that has since arisen.

Though the statute is adverse in it's provisions, tha
though it looks directly to the cure of another evil and
states clearly the purpose,though in truth it proceeds
to cure in the enactment the evil sought to be remedied,
the "Theory" interposes and says,"That it is all very
well ,but that they did not mean what they said,that they
had in mind a very different evil,and that this different
evil,not-with~standing the inapplicable method of cure,wa
was the evil they intended to remedy. It in effect main-
tains ,that when the statute provided that the quality and
the conditions which render the primary injuries flowing
from the wrong actionable ,should be the test of the

right to maintain the action under the statute,-they in
reality meant more and differently than they said for the
reason that their purpose was to make the right to sue
under the statute dependght upon the status in law of the

deceased's right to sue for the primary injury.
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Turning from the theory itself,we will for a time

consider the logiec of it's effect. A person receives an
injury from a wrong done him by another. It costs him
pain and suffering,medical or surgical expenses,loss of
business and such other damage as might naturally have T
flowed from the circumstances of the injury. The wrong-

doer perceiving his liability enters into an accord and
satisfaction with the person injured,He compensates him
for the apparent damage occassioned him and the injured
party,net knowing that he is about to die(as the case may
be),accepts that recompense for the damage he has re-
ceived in satisfaction of his right,and by that fact bars
a different right,which vests in different persons,based¥
upon different and distinct elements of damage and whichay
in truth,IS NOT AND CANNOT BE IN EXXISTENCE AT THE TIME
OF IT'S LEGAL DESTRUCTION. There appears a slight fal-
lacy in the reasoning. How canh persom release that over
which he has no control.and in which he has neither right
or interest.

Suppose the injured party to have received a latent
hurt ,which to the eye is slight and which threatens no ém
danger of life and,relying upon the appearance,he enters
into an accord and satisfaction with the wrongdoer upon
the basis of the injury which he beleives he has received
"Ipso facto" the right of action whieh would have arisen

at his death,from the injuries fatal result,is extinguis/t~
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~ed.Is that a rational effeect which rests the utility

of the statute and the right which it creates upon the
Judgment of a single,injured and disinte;§:ed man,which &
makes the right to recover for the great wrong of his deh

death dependﬁht upon his ability to foresee it. The
effect seems as absurd as the intention applied to the X
language.

The cause of the conflieting interpretations of the
statute,the origin and plausible bases of the various %the
theories developed to satisfy individual ideas of justicgJ
consist in the fact that the injury to the deceased,and
the death or injury to his family and kin,both originate
and derive their actionability from the same wrongful act.
It is therefore said that compensation for the two inju-
ries whicé,flow therefrom is a dual satisfaction for the
same wrong. A man fires and hits one man and the ball
passes through and strikes another. The first Ytcovers

for the injury he has received. Should that refovery
bar the right of action of the second. The injuries flow
from the same wrongful act. You respond that the person
secondarily injured does not c¢laim damage through the
injury arising from the first effect.ief,the injury to
the man first shot. You are assuredly right. Neither cii

could the injured party or his representatives maintain
an action for the death after recovery for the primary

Wrong.
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Again,while it is true that the widow and the next of

Ingwry which
kin,recover for an &xyheph flows from a wrong that work-
ed a primary injury to the deceased ,yet they recover by
the express authority of the statute whieh affords their
right to redress.

A second cause of the conflicting interpretaticns,
consists iV the use of the words and sentences which op-
erate to effect a survival of the actionable qualityof
the wrongful act,with reference to the surrounding cir-
cumstances., "If death had not ensued®,-Notwithstanding
death".and "Although death shall have b;on caused under
such circumstances as amount in law to felony",are the
clauses that have afforded,in interpretation,color for
the argument ., that the legislature referred to the con-
dition of the right and not the nature of{;he wrong.It
is said that they might have meant the one,viz.,the 2
actionable quality,as a test for the statutory action,
and likewise have included the other and different mean-
ing, which would have so qualified the right as to have
made it in a great measure inoperative. If the act had
squarely said as they contend it to have been the inten-
tion of the legislature,that the statutory aetion could
only be maintained when theL322%£i2;n1igziidh%éfa§££2£;4hz%h1;
ered for his right at the period of his death¥Z In the

absence of such an expression,any rule gathered from the
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slight and dubious material for inference incorporated

in the statute,would be of a highly arbitrary nature and
must rest upon the fiat of the court,which is a species
of legislation.

Another element of the argument which I am constrain
-ed to note,in relation to the theory of substitution,
is the faet that the act itself is creative,a creation
pure and simple. If the legislature had in mind the in-
tention of substitution or dependﬁhcy for,or upon the
common law right,the action would not have been the
clearly independght creation that it is,-or aceepting
the in}érpretation of the clause questioned ,they would
not have left their intention to substitute or render
dependfhtjto mere inference but would have clothed it
in explicit and express language.

The opinions of the various judges who favor the
construction which appears to us to be the wrong one,dev-
-elop,as we have shown,different and more or less falla-

cious means of attaining the desired end. The very

fact of their divergency is evidence that they were
written from the standpoint of the judicial idea of jus-
ticqand that they were atteé%ed to be suitained by a

judicial logie,varying in ingenuity and force. With =a
discussion of this inherent justice we will conclude a

lengthy thesks.
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Aperson upon whomn a personal injury is inflicted re-

ceives,to a greater or less degree,or rather suffers,
physical pain and whatever of an estate he may possess
is subjected to the payment of the expenses that are use
necessarily incurred in the treatment of the hurt re-
ceiveds PFor this he may effect a settlement or obtain

a satisfaction. His death results. A dependﬁht fam-
ily is suddenly deprived of the means of subsistence and
support and not,infrequently,face the direst want. More
valuable interests are effected,-ties are sundered which
result in igjuries that lie beyond the domain of pecun-
iary estimation, Is it just that the compensation ree-
eived for the personal injury,whieh results,with the ex-
ception of the part awarded for physieal suffering,in
actual pecuniary loss,should bar the damage for the
greater and inestimable Wrong,Death, for which a money
judgment is a paltry,mocking satisfaetion.

Are we to lean,in our clemency,toward the wrongdoer,
the devastator,or towvard the wronged,the devastated? If
there is no injustice in compelling one who does s wrong
to anothe%to satisfnkhat other for the damage he has
sustained then,assuredly,there is no injustice in compei
ling a person to pay for the eongguenceéof the injury he
has inflicted,even though from their grave,fearful natéii

they can never be compensated for by the meﬁhs or method S
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of man. A

Allying natural and inherent justice to the determin-
ing eommand of the political sovereignkhat a death res-
ultind from a wrongful aet,neglect or default,should be
compensated for within a determined limit,shall we make
the effest of it's mandate ,depend upon the frail and un-
certaim structure of human judgment or the eondition of

a diverse right.

--THE END.=~
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