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Introduction.,

The Civil Law was the well spring from which
early Englisﬂ legal tnougﬁt mainlj drew its inspir-
atlion. But from Bracton to Blackstone the pedantry
of thé Common Law writers was 8o potent an influence,
that to go outside\the narrow groove Set by imme-
morial usage for legal conceptions was well nigh

. professionai treason, 8o that Tew dared brave the

spirit of their times.l For centuries the origin,
nature and historyvof primitive éociety, from which
have been evolved-our mod?rn institutions, were
shrouded in uncertainty. Lav minds, trained in his
tory and theologv, speculated and theorized (often

twisting known facts to meet preconceived theories)
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1. Ontlines of’thé Selence of Jurisprudence,xiv.



28 to the sources of the complex mechanism of mod-

ern soclety, with its varied and well‘deternined
évstems of government and jurisprudence, and the
legal profession were, for the most part, content ®
drift alone without a murmWr, acquiescine in the re-
sults but eschewing the path”of historical research
»S beyond the pale of jurisprudence.

But with the advent of the Analytical Schnol,
which #as swayed English legal thought for the past
half century, jurisprudence received a genuine sci-
entifiec impulse and the legal conceptions ot the

day, a3 broader and more comprehensive outlook.l

Even this, however, seemed inadequate as a method
of obtailning a ¢nrrect juridical conception of mod-
ern soclety, and it was left for a new scnbol to
complete the transformation So ablv begun bv Jeremvy
Bentham and his disciples?

1. OQutlines of the Sci: nce of Jurisprudence, xiv-xmU
2, "But the unhistorieal and unphilosophical char-



So now the Historical Schnol, as modified bv
the Comparative Method, has been firmlvyestablished
as a8 legitimate branch of leral investigation.l
And this investication is chieflvy valuable, not for

its anticuarian interest, but because of its influ-

acter of the Analvtiecal School. and the limitgtion
and relati?ity of its positions. héve been always
coming more and more clearly into §iew. + o » The
wilful nd untenable narrowness of the Austinian
§yéiém has been glaringly demonstrated by the pro-
eress of historical resasereh. The solid and bril-
liant expositions of Ancient Lavw and Custom by Sir
Henry Sumner Maine have shown how little Austin
really caurht of the broad spirit of the Historie=sl
Sehrols and theyeonvinecingly prove the utter inade-
cuaey of the analviiecal Theory of Sovereicnty to
explain the nature and rance of positive law!, Mr,
W. Hestie, in the preface to his translation of the
Outlines of the Seience bf'Jurisprudence, X-xii.
ecitine Sir Henry Mesine., Mr. Frederie Harrison. Mr.
W. Galbreith Miller, ir. Herbert Spencer and Prof-

essors Hollaend, Clark and Polloek.

1. Thorpe., Anecient Laws and Institutes of England,

Xvi-xvii 3 Mmines Villace Communities.

"The supreme importance of the application of the



1
ence and bearine on the present, Indeed, an exact
knowledge of lepr)l history is indispensible to the
jurist, because of the strictly historical develoD-
. ) 2
ment of modern la and institutions.
Thus studyineg the earlv Aryan institutions

they are seen to have contained all the germs of
modern institutions, whether democratic, aristo-

eratic or monarchial? and a marked similarity

Comparative Method to jurisprudence is now unifer-
sally recognized, and much progress has reecentily
been made in this direction. It is the eulminating
.characteristie and distinetion of the Historieal
School of Liaw. Austin advoesates and professes to
spply the principles of the Comparative Method to
Jurisprudence, but his etsndpoint was too insular
and his range of Qision too limited to lead to any
important results. A much more fruitful applica-
tion of the method is made by &Sir He 8. Maine.
whose works are full of historic¢al eomparisons and
elueidations of an original. instructiwe apnd often
surprising kind. These works have done much to raiss
the econeeption of law in Enzland out of the narrow
grooves of Bentham and Austin’s modes of thought.,

end to give breadth and aniversality to the science

of law." Outlines of Jurisprudence,®16.note.



sappears in the evolutionery Processes ol the sever-
al groups of the Aryan and Senitic races. Some emi-
nent writers now go so far as to claim that all
primitive peoples have Dpassed throueh practicalﬁytm
same course nf development in the attalnment of any
' /; . ,. 4
ociven degree ofcivilization,
Be this as it may, in ancient societvy it -is

R . . 5
alwavs difficult to distinguish law and custom »
but custom slowlv crvstalizes into positive law, um
til finally they are cleariy distinguishable. Un-
der earlv customarv law the relation of man to so-
ciety in general was a status. Men were held togeth-
er by the tie of consanguinity, and every man who

’ 6
was not a relative or a slave was an énemvy. But
the acquisition of individual wealth, the settlemert

of definite areas nf land and its gradual individ-

1. Maine?’s Villaece Communities, 6 ;3 The Saxons in
England, wviii,. 2. Outlines nf Jurisprudence 202%
7 3 Reeves?! History of the RBnelish Law clvi.,

3. Historv of the Norman Conguest,I, 75.

A. Gomne’s The Villase Comunity,Ch.%,



ual appropristion, the many inventions which have

made the production of wealth constantly easier, aml
the discovery of the reciprocal advantages of trade
have tended to make men’s modern relations essen-
tially contractual, In fact the entire movement of
soclety from the earliest times to the present,
-frOm the infancv of man to civilization, has been
from status to eontract---from a social organiszZa-
tlon founded on kinship to a political orranization
founded on terrétorv and property, and with men?s
relations governed by'contract rather than status.7
It is my purpose in the nrief time and space a
my command, %o trace this movement with special ref-
erence to the orlgin and development of the idea of
property ia land. 1In oﬁher words, I shall sketch
the History of tneEvolutién of the Modern Law of

Real Property.

5. Digby, History of the Law of Resnl Propertv,s83.
6. Fiske, The Destiny of Man, 78-79.



Sir Henrv Sumner Maine very aptlv savs :-"Un-

til quite recentlv the theories accepted concern-
historv o.

ing the early,of property would scarcely bear a
moments examination. The popular account of 1t,
that it had its origin in a state of nature, ig‘m
merelvy a way of givineg expression to our own ionor-
ance, and the most of the theories which till late-
ly had currency on the sﬁbjeot are in reality noth-
ing more than restatements of this view, more or
less ingehious."? It is in this field especiallvy
that the most lamentable%icnorance has prevalled,
and here it is that the brilliant efforts of the
new sehool have been most pregnant with results,

and have made available a vast storehouse of mater-

ials, hitherto inaccessible,.

7. Maine’s Village Communities, 110 ;Maine’s An-
cient Law, 125-32, 170 ;3 Morgan’s Ancient Society,
62,

8. Maine'’s Village Conanunities, 221,



The discovery and translation of the Brehon
law tracts of Ireland, the abundant opertunitv of
the'English‘rulers of India, to studv the ancient
literature and existing primitive types of Hindu
institutions, the recent observations of Prolessor
Bogi§i¢ among the Sclavonian races of Eastern Rur-
ope, the resesrches of Mr, Lewils Morggn and others
amongst the Abvorigina,l Americans, the efforts of tie
eminent jurists of the German School in tracing out
the ancient mark system and in recognizZing the true
relation Qf law and history, M», Scebohm?’s investi-
gation of thé English Willagé Conmunity and Mr.
Skene?!s of the Scotch viilene qommunity, all com-
bined with ajreviving interest in the Roman svstem
of jurisprudence, have made possible the foraula-

tion of a cdefinite theorv of the orirsin and evolu-

tion of institutions, based on well established



facts, and one which poes a long way towards explain:

ing and sinpli fving our institutions as they exist.

1. "It would seem that light is pouring from many
gunrters at onee on some of khe darkeét pages of the
history of the lgggof soeiety., To those who knew
how strong a presumption already existed that indiw
idual property eame into existence aftér a slow pro-
cess of ehance by whieh it disengnged itself from
collectiQe holdings by families or larger assem-
blies, the e;idence of the primiti?e Qillage 8y 8-
tem in the Teutonie and Seandinavian ecountries, had
aIQery great interest 3 this interest'largely in-
creased when England. long supposed‘to have had
sinee the Norman Conquest an execeptional system of
property in land, was shown to exhibit almost as
many traees of joint-ownership and ecommon eultiva-
tion as the countries of the North of the Continent
but the interest culminates, I think, when we find
that these primitive European tenures apnd this
primitive Kuropean tillage constitutes the actusl
working system of the Indian » Village Community,
and that they determine the whole course of Anglo-

Indian administration." Maine’s Village Communi -

ties., 61-2,

"Areal flash of light wes struck when German stu-
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gontrarv to the orthodnx view, pProperty in lamd
as we understand it, viz., absolute individual own-
ership, under this new lieght has been shown to be a
comparatively modern institution, and is, for the
most part, the result of the disintegration of the
feudal system. It is, indeed, distinctively Westem
even at the present time, and is ®ssentlally differ

ent from the alloiial hnldings that preceded feud-

dents peréei§ed the eonnection between the widely
prevalent common or open-field system of husbandry
and the ?illage community, whieh for eenturies had
nsed it as a shell. . . . A great step was taken as
regards the Engi&sh problem when Mr. Kemble, follow
ed by Mr., Freeman and others, attempted to traece in
English sonstituti~nal history the development of
the anecient German free institutions. and to solve
the English problem on the lines of the German mark.
. . + Another step was gained on somewhat new lines
when Professor Nasse, of Boane., pointed out to Eng-
lish students ( who hitherto had not reéliZed the
fact ) that the English and German land systems
were the same, and that in England also the open -

field system of husbandry was the shell of the me-
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\

a.lism.1 Since the feuaalvsvstem went to pieces,
land has gradually cone to be considered as indiv-
fdual proberty; Hence superficial observers at
once assu@e that it must have been so considered
before, Sir William Blackstone in his Commentaries
on the Léws ol England, takes the position that
property in land first giew up throueh lone contin-
ned occupation. Thus far he is probably correct,
but when he goes on to contend that this occupa-
t%%g %ggsg%ufgglg?gggfgfpnis position clearly is
scientifically and historically untenable, As a

matter of fact no such thing as absolute individual

ownership of land was ever known among Primitive

B A BRI E S B BB o L MATM I T T W o e == - -
dimeval village community. . . . A new flash of 1i
light at onee 1it up the subject and greatly widen-
ed its interest when Sir Henry S. Maine, earrying
with him to India his‘profound insight into Ancient
Law, recognized the fundamental annlogies between
the village communities of the KEnst aﬁd the West,

and sought to use aetually surviving Indian instituw
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peoples, and is unknovn to-day &aiong many branches

of the Arvan fanily.2 The statement that the early

occupation of land bv groups of men eave the RLOup
a property in it, mieght be correct, but it has tak-
en a long course otf changes to brineg about the

Western idea of absolute, individual, transférable

3
property in land,
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tions as typieal representati%es of anecient stages
of similar Western institutions." Seebohm., The Eng-
lish Village Community. x-xii. ‘

1., Maine’?s Village Communities, £27-8.

2+In speaking of pri;ate property. it should be
noted that the word"property" mdy be used in the
sense of transferability as a commodity, or it may
mean the right to cnlti;ate merely. In the latter
sense there is property in land in India. and there
was in Ikurope before the feudal system., but in the
popular 8ense of to-day there is no sueh thing in
the kast as pri?ate property in land. Tenure of
Land in India, Sir George Campbell, 151-2, Publish;
ed by the Cobden Club in Systems of Land Tenure in
Various Countries:4

8. "For many years prast there has been evidence

suffiecient to wearrant the assertion that the old-
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Take, for example, tne archaic fFastern ideas o
property in.land or moveables, rents, profits, ex-
change eteé. and conpare them with those of the West
ern world. There is a striking siailarity, except
that the foraer conceptions are based on a collec-
tlve unit as the basis ol society, while the latter
are based on an individual unit.l' The existing
Hindu unit i8 not, however, the most ancient but is
one ol the intermediate stages in the trangform&-
tion of soclety from collectivism to individualism—
from status to contract.

The general outline of the various stages in
the development of civilized peoples, and which I

shall endeavor to sustain by the facts, is as fol-

lows: the Patriarchal Fanily, the Joint Uncivided

- m e A AP G S o .y = P M A S e . > S S SS am e P Mm Gy e ko R E em WD wa an e N m me e ew S

est diseoverable forms of property in land were foms

of eollective propertys, and tojustifyv the conjectum

that separate property had grown throuch = series

A
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Fanily, the House Crnnunitry, the Viillage Connunity
the Feudal:.Svsten, disintegration of the Feudal Sys
tem and the growth of individﬁal propertr in land,
It willlbe observed that the investigation
has been principally confined to Arvan communities,
and not all even of the different branches of that
family have followved exsctlv the same coursé of de-
&elopment, but in the main the outline is substan-
tially correct?for ail? So it will often appear
that the more archaic types arz perpetuated by pe-
culiar circumstances,far beyvond tneir tine. Thus
side by side in India ére found the joint undivided
familvy and the ﬁillaqe community, and in England
you see the viilace community’s shell, the open-

field system of husbandry, outlasting the feudsal

{though not alwavs an identical series) of changes,
out of collective property or ownership in common.s
Magine’s Village Conmunities, 76?7.

1. Id. 223-3.

2. Id. 7e6-7,



15

systemn. Side bry side, tugv tend each to modifv tne
other.

Moreover, durine a creat part of the evolution
ery processes, appears the tribal organization more
or less prominent, Froa the patriarchal family to
the village éommunity, the'tribal oreanization pre-
dominates, 1In hilily countries, where the purity of
kinship is more easily preserved, the tribe or clan
is perpetuated much longer than in the lowlands,
where by conguest and the easr mixture of races
the tradition of kinship and a common ancestry be-
cones weakened and lost, and the basis of union is

transferred to the landl

e e - e e s e am mm o . e n ML e AR MR e P " D W M m R e G TR S i = v e B . m m— S - — =

1. Gonme, The Village Communitv, Ch., 6.



T h e Patriagrchal Family.

The patriarchal faaily is an institution of
immense antiquity, probably the oldest of the hum-
an }ace. With it society began the slow process of
transformgtion from the lowest stages of barbarism
to the highest civilization.l

This epoch in the historv of mankind marks the
beeinning of a distinct train of legal ideas. It

contained the germ of the modern idea of sovereign-

1. The horde theory. which coneei§e3 an earlier
indeseriminate mixture of the sexes., does not seem
to be supported by the weircht of authority, either
historieally or seientifiecally. At any rate there
is definite evidence to supprrt the pétriarchal
group. whieh ¢an not be said of the other theory.

Maine’e Early Law and Custom. Ch. {¥VI].
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tv.l Here is political power in embryo, the chielf

crowing out of the head of the household, the state

taking its first berinning from the family.?2

The group consists of kinsmen, real or ficti-
tious, men, womnen children and siaves, cattle and
other moveables, all held in subjection to the eld-
est livine ascendant. Their habits are namadic,
their propérty conaiats entirely of moveables, and

thev claim no title to the land other than tempora-

1."There are in the historv of law eertain epochs
whieh appear to us with sueh knowledge as we pos-
sess, to mark the beginning of distinet trains of
thought and distinet eourses of practiece. One of
these is the patriarchal family. 2 grouvp of men and
women, slayes and ehildren, animate and inanimate
property, all connected tozether by a common subjee-
tion to the e+&es+—+%vfng—&seew&&r+ paternal power
nf the ehief of the household." Maine’s Village
Communities, 15 § Aneient Law, Ch. V,

2, Maine’s kKarly Law and Custom. 2492.
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rv occupancy while they feed their flocks. On the
death of the head of the famity, or patriarch, the
group divides into its component parts, each son tak-
ine his SHare of the ancestral estate and, in turn,
becoming the patriarch of his own familv, slaves amnl
moveable propertv,

Of this ancient type of the family probablvy
the best account extant is found in the Hebrew
Sceriptures. Thus on the death of Abraham?s father,
the estate was divided between Abraham, his brotner
Nahar and his nephew Lot. Abraham and Lot joined
fortunes for a time, but striife between their ser-
ﬁants led to their separation, Lot going down into
the vallev of the Jordan, while Abraham went West

into the land of Canaan.l

According to the patriarchal model of (enesis

the father had absolute and supreme power over the

1. Genesis, Chs, XII, XIII.
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members of his householc, even to life and deatp.
Thus Abrshan’s attenpt to offer up Isasc as a 8ac-
rificels and Jacob, while he served for his wives,
seemes to have been the slave of L@ban.z So the
Roman law shows fro?\the very earliest ﬁimes, the
family ruled bv the pater fanilias and vestiges ol
a, common relsted fanily life, sihilar to the joinf—
uandivided family of t?e Hindus or the house co imun-
ity of the South Scla.vonia,ns.é Now by applying this
historiec fanilv organizZation back to the Aryan
tribes that overran the Italian penninsulg, we have
effectually establiéned the earlv Roman patriarchal
fanily verv much on the basis of Genesis, The Ho-
meric literature shows a similar state of society.

The Odyssee, spezking of the Cyclops, savs:"They
1. Genesis, Ch. XXI1I.

._2. tenesis, Ch. XXIX. Madne’s Ancient Law, 123-4,
‘3..Ma1ne’9 Harly Law and Custon, 238-9,.
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have nelther assemblies for consultation nor themis-
tes, but everv one exercises jurisd;ction over his
wives and childr:n, and thev Ppay no regard to one
a,not.her."1
It is, perhaps, mere speculation to presume the
once universal existence of the patriarchai familv,
but wherever found or wherever traces of it are fowd,
‘it exhibits the same leading characteristics. And
often when the patriarchate has entirely disappear-
ed as regards the family, ils previous existence is
shown in the organization and government of the
larger groupg,z, Tne union of sacerdotal and royal
functions amongst the German tribes, as described

by Tacltus, indicates their patriarchal origin.3

So it seems safe to assume that when the Ary-

1, Maine’s Ancient Law, 124-5,

2, Stubbs’ Constitutional History, 3@. Maine’'s
Early History of institutions, 310-12.

3, Stubbs! Constitutional History, 32.
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ans spread out over FEurope the unit of their tribal
orpanization was the patriarchal family. Certain it
is that very decided remnants survived in GreccCe
and Rome, and anonegst the Teutonic and Celtic races
even lbng after the nomadic life had been entirely
abandoned, and the people had settled down to the
guiet pursuits of agriculture
But there cones a tine when the increase in

population and the scarcity of pastures, and espec-
ially of new Dpastures, makes necessary a thickening
of the popplation, and the pastures and yield of the
flocks must be eked out bv spasmodic attempts at
agricuiture. The further division of tne family
will not best subserve these interests., Hence fol-
lows the enlarging of the fanilv into & more compre-
hensive unit, which will form the theme of the next

topic.



T h e Joint-Undivided Family

This group arises after the death of the pa-

tfiarch, when the fanily instead of dividineg up in-
to separate families, continues its organization
under the leaderhip of an elected chief. Their hab-
its mav vet be nomadic or they mav enrage in agri-
culture, They have a common household, g common tab-
le, common flocks, and incidentallv conmon lands

on which thev may be temporarilv settled. This or-
ganization was continued throughout several genera-
tioﬁs.l When settled on definite areas, the land
wa 8 held, tilled and pastured in common. The dif-

ferent members of the fanily were not necessarily

1. Maine’s Rarly History of Institutions, 7.
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confined to the sane c¢alling, but whatever was pro-

duced must be turned into the common treasury.l Oor-
iginally there could be no alienation of any proper
tv of the fanily, except, perhaps, spoils of adven-

ture, which mav be considered tne first recognized

\}

2
private property.

In short, here was a system of perfect comnun-
ism, subject onlvy to the exactions of the chief,
But the sense of patriarchal right did not die out.
Bach father or grandfather had absolute power over
his own wife, childrén and descendants, The head-
ship or managership was.eleetive, usually with a
strong preference for the eldest male line. The
chief was not the owner of the vproperty but was
merelv managing director. Occasionally when the fam-

ilv bebame so large as to be unwieldy, it again sub-

1. Maine’s BFarlv History of Institutions, 78.

2. Maine's Harly Law and Custom, 241,
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divided and true patriarchal authority revived in
the smaller eroups.l
The croup was held toegether by the tie of con-
sangulnitvy rather than territorﬁ. but the hinsnip
was often diluted by the fiction of adoption. How-
ever, the fact that thev Were settled on definite a-

reas of land, did tend to make land the basis of un-

ijon. At any rate it was s step in the scale of
transition from the one theory to the other,?
Sir Henrv Maine finds the joint-undivided fami-
lv extant in India,‘and in the Brehon law tracts,
records of an almost identical arrangement in anciernt
Ireland;wnicn was continued throusgh manv genera-
tions. It grew first into the Sep-, then into the

Clan, all the tine becoming more and more artificial

bv the infusion of new blood.3 The chief point of

e A e e e e e e T e E— . . = e . W ee R S e MR s v e e e R e SN pm e e Sm MR e wm e G e Em e e e e

1. Maine?’s Early Historv of Institutions, 116-18.
2. Idos 78. co 3- Id.o’ 199"’200.
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»

difference between the Irish sept, as portraved in
the Brehon laws, and the joint-undivided family of
the Hindus, is that in the latter the distribution
of the share of n deceased member in the property of
bhe conmunitv is per c¢apita. Bvery menber is the
peer ol every other member and all share aiike.
They are still brothers and in early times the ais-
tribution was not even postponed until the death of
the meunber, but took place immedintlv on acnuisition:
But the sept had passed beyond this stace, and on
the death of the bead of a family, the property was
distributed per stirpes anonsst his descendants.
And right here, when the idea of brotherhonod and a
common ancestor besins to wgne, begins the modern
idea of Property.l
The arduous delving of Mr. Lewis Morgan into tie

antiquities of aboricinal America, has broueht forth

- e e e e S e n o Gm . aw A . S e B e e - Sn e am wm e e R M e WB ee m Em e G SN R U m en e mE Gh am % S am e we e

1. Maine’s Early Historv of Institutions, 187-95.
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important results, He {inds that in the Aztec Con-
federacy the unit,otf sncietv was the joint-undivided
familv. Thev held their lands in common, constructal
joint tenement housecs of abode-brick and of stone,
and lived in lange households conpos8ed ol a number
of related families, Thev not onlv‘held their lands
in common but they also practited communism in liv-
ing, which places them almost on an.identical plane

with the house conmunities of the South Sclavonians,

which will be treated in the next topic.l

1. Morgan’s Ancient Society, 187.



T h e Honuse Communitvy.

This should hardly ne treated as s seDarate
and distinet epoch in the evolution of institutions,
but rather it represents the joint-undivided family
after it has become firmlv attached to the land for
generations. It is an expanded joint fanily, still
with a'common hone and table, cdlleotive enjovment
of all propertv, bonth land and moveables, a common
occupation, and it is under an electiﬁe headship.
The long occupation of a definite area of land has
tended to weaken ﬁue bond of kiﬁsnip and to transier
it to the land., Thzre are, as vet, no private rights

in the land, but moveables are recognizZed as priv-
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ate propertv and nive freelv exchanseable as a gener-
a1 tnina.l
Conaidering the hoﬁse conaunity merelvy as an ex
pansion of the joint-undivided familyg, it 1is, next
té-the patriarchal familv, the oldest insﬂitution ot
the human race.2 It still existsin full vigor only
an~nest the South Sclavonians, which includes the
Croatians, Dalmatians, ¥ontenegrins, Servians and
Sclavonized Bulgarians.3 Here it is made up often
of manv natural families, eaCh internallv governed:
by its own eldest living ancestor, who has much of
the patfiarchal power. But for the whole community

\
there is: 8 common manager for the common interestsﬁ

The total number of males is seldom more than sixtv

1. Maine’s Earlv Historv of Institutions, Ch., 1.

Farly Law and Custom, 241,
2.Barly Law and Customn, 237.

B-Iﬂr.‘! 24.‘1.
4-0 Ido 24‘2-3-
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n1l told.l

Bverv menber of the comnunitv has an absolute
r ight to maintenance bv the community, and everv
male has a volce in the government.2 The Capit&l
stock, or procuective forces, of the communitv are
inalienable, and in this respect sinilar to the res
mancipi of the Ronan law. In Montenegro a son may
be emancipated as in Rome, but he can not take with
him anrv of the co=anon property, or peculium.3 The
grOUP COorrespnnds %ery clnselvy to the Ronan gens,
except that the latter within historic times had
been,weakened and lost in manv instances, while tihe
former has Dbeen preserved in its pristine vigor and
puritve The house communitvy also closely resembles

the Irish sept and the Teutonic kin.%4 But for the

A e e o= - om = M g G R e M S mm e S G o e s Sm WS Mk T em e T Em dm em M e e g A e e o we m wm e

1.Maine’s Rarlv Law and Custom, 261,
20 Id.o 244"70
3. Id.o 247-530

4, Id. 239 3 Barly History of Institutions, Lect. 7.
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fact that the natural families ccaprising tine group
continue together Inr nanv more genelrations, the
house cowmunits of tihe South Sclavonians is point fa
point like the joint-undivided faailv of the Hindus.l
There are still groups ol peasants in France wiich
are renlilv modified house connunities, and before
the Revnlution the French cultivatine eroups were
alnmnst universolly sneh,?

By natursel orowth and developnsnt the house
conunity tends to becone a villeaee comnunitv, the
land tending to division among the natural f-nilies.
Tine lots shift periodicallv, but all the tine tend-
ing to vest, subject only to the power ol the col-
lective vody to veto alienation. Occasional f:ilure

to drvide estates so vested at the ceatd ol the ten-

ant tenes to becone habituel, the tie ol brotaer-

1. Maine?!s Herlv Law and Custon, 240.

2, Harlv History of Institutions, 7.
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hood is ereatly weakened, and the tradition of a
common ancestry fades away into antiqultv and is log .
The comnan house tends to becone a group of houses;
each held bv its own fanily and ruled internally by
its own head. The transformation is complete, and

we have all the elements ol a villase community. The
house communitvy is a thing of the past.l This

leads to a consideration of the next step in the e;

volution of institutions.

1. Maine’s Earlvy Law and Custom, 261-3.



T h e Villawge Communilit v,

When the Teﬁtonic nations ceased to be purely
nonadic, a familvy or tribe would settle down on a
definite area of land, on a basis of real or suppos-
ed kinship, developine in time into a village com-
munity,l This epoch marks the conpletion of that
change which made land the dasis of political union
rather tian consanguinity, The connon dwelline and
table have been succeeded bv separate houses, each
jealously rsuarcred by its occupamt. The noneétead
and curtilace are the first approach to tae modern

idea of property in land. But here was no absolute

1. Digby?!s Historv of the Lawv of Re@l Propzrty, 4.
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property. The homestead could be alienatea onlv bv
consent ot tpe whole connunity, and it was aiwavs
subject to well defined rights in favor of the fami-
l1v ol the tenant. The araple lands are divided and
allotted to the different nouﬁenolds, the pasture
lands a2Te only partlv divided, while the waste lands

remaln common.l

.A comparative study of this institution and its
rennants as found thfouwnout the world, both past
and present, shows clearly the mode of transition
fron the early communism in lands, with which it be-
ran its career, to the absolﬁte property of moéern .
times, Thus in Russia survives the periodical re-
distribution of the land, and here Tou figd the tie

of kinship, which is the basis of tne communism,

1. Maine’s Farly Historv of Institutions, 75 . . .
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relotivelr stronr. While in Incia the redistributia
hos eradu~lly ceased, and the tie ol kxinship like-
wise, is nenrly lost in oblivion, though here is stil
submisnsion to coanon rules of tillage. Howvever, in
some provinces ot India pure clanship exists to-darv,.
The social svysten of Rajputana is based exclusively
on the tie of blood. This trivbe is ol pure Arvan
stock, and thoueh the kin<hip is not alwavs real, it
is alwavs assuned,l

Theorestically, if a nenber ot a villreoe coanun-
ity dies or attempts to sell out, his share eoes
back to the comnune, and alanst univérgallv the com-
munitv has reserved the riecht to veto alienation.z
This was the case witi the Hebeews, though theirs
was not strictly 2 village conaunity svstem.3 This

rig ht of pre-enption and escheat nav be traced di-

1. Maine?’s jiarly Lar and Custom, 267-82.
2. Joan Fenton, The Antiguarv, IV, 89-91.

3. Levitticus, XXV, 33.
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connon 1
rectly to the theoretical, ancestryv.

As the sense
nf private ownership grows stronger, the kindred tie
grows wesker, and the villase communitv finallv dis-
appears in modern proprietorsnip.z

In the HMighland clans evervthing, both land and
moveables, was held in coamon, and the chiel doled
out the individual allotments at short intervals.
Iin the Sclavonian villaces there is an annual re-
distribution of the products, while in Russia there
is no distrioution of products at all, but periodi-
cal re-distributions of the land. And in India even
tige land has cone to be held indefinitely without re-

on private property
distribution, and the onlv checks are the servitudes
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P."As the eommon ancestry fades awasy into indis-
tinetnese, and tae community zets to consider itself
less an assemblacse of blood relations than a body of
eco-villagers, each household e¢lings with inereasing
tonaeity to the allotment whieh it has onece obtained,
and re—divfeions of the land amonc thghgggmunity

whether at fixed periods or at death, become rarer

and rarer, and at last ceamse altorether, or survive
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in favor of the public usaces in cultivation, and
the reservation by the connunity of the rizat to ve-
to alienation.l This, however, is not universal in
India, for in the Jaghire district of Madras the
lands change annually. The Afghans chansge every ten
years, the Vaccaeans every vear, and divide the pro-
duce as wetl, and the Illvrian Dalmatians every sev-
en vears. The Arabs of Oran clain propertv onlv in
the seeds tnéy have sown.2 The re-distribution in
Isrdeal was once in fifty vears, or every vear of
Jubilee.3 ©Periodical re-distribution is also tound
in Scotland and Mexico.*

One stage in tne transition from collectivism

S e v e W m e an e TE we B R e mm m . . e A - e e NS e B M e L e e e e AB E e dm e A am am e ae

only a8 a tradition." Maine’s Harly Historv of In-
stitutions, 188-9.

1. Maine’s Ancient Law, 268-71.

2. Kemble, The Saxons in #Anecland, 39.

3. Leviticus, Ch. 25. |

4, John Fenton, The Antiquarv,-lv, 89-91.
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to individual propertv in land was reached when the
arable land was allotted *o the several fanilies of
the township. Another was eained wien the 'shifting
gseveralties' cane to an end, and the final step was
taken when all restraints as to use and alirnation
were renoved.l

The twpical villare conﬁunitv is not the acci-
dentnl product of a particular tiae.or race., It 1is
found in all Arvan conmaunities, in the Fiji Islands,
amongst the Rerbers of North Africa, the Nortio Amer-
ican Indians, the Zulus and Eskiaos, in Java and

2 It is still conaon in nanw

manT otaer cnuntries,
parts of the world, andi distinet traces of it are

left in Fneland, Germanv and maanv oi the nost hicaly

civilized countries ol "urove. Xnegland!s open-field

1. Malne’s Villaze Conaannitics, 81-2.
2. Joian Fenton, The Antiquarvy, IV, 89-91
3. Maine’s Barlv Fistorvy oif Institutions, 1-86

Maine’s Village Coanunities, 83.
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svsten of » seneration n-o was the chell of thoe 1e-

dire val vitlace coﬂnunitv.l

Turnine now to evaiine in detail tuc village
communitv of Incia, we find it existines sid:z by
side with the joint-undivided faailv, or peraaps it
wouls be more correct to sav that in manv instances
the Indian villace connunitw is nnde up of a nuaber

s s . 2 . .
01 joint fanilies as units. At anv rate it is an

asscablage of co-propr ietors, organized intn a pat-

3

riarchal societr of inuense antiquity.® Every meaber

07 ever7y generation is entitled to an undivided share
of the 'vhole, There is an elective headship, whicn

tenis to descend to the 2ldet asnstic kin. The mon-
a~rer has contfol ni the conanon funds and of internsl

. e s A

police affairs.= Qoannn parentase, whether real or
1. Seebohm, The Ineglish Villase Conaunity, XIII.
2. Maine’s HWarlv Lav and Custon, 241. 3.

3. Ancient I, 260-61. 4, 260-62,
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not, is assuned.l The theoretical, periodical re-

distribution of land is gencrally extinct, thourh the
trandition ren~ins.2 When the allotaents beco.ie une-
qual, extra burdens aav be inposed To adjust the in-
equalities.d When allotments are iade theT aTe goW-
epned bv custon and chance Trather tnan contract.4
The arable land is aerel—r divided equally between the
different menbers of tihe conaunitr, each aan or faa-
ily cultivatine his own allotiaent, The cliuate beim
tiopical, 1t will not allow the tiaree-iield svsten
of the Teutonic¢ mark, but the rules ~overnine culti-
vation are verw ninute.b The waste and pasture land
aTe couwnon and under aunicipal control.6

The Anclo-Indian cdainistration has finally

1. Maine’s Ancient TLaw, 262-3.

2., Maine?s Village Communities, 112,13.

3., Systens of Tanxd Tenure in Various Countbries,160.
4. Id. 110-11. 5. Id. 108-10.

6. Id. 160.
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adopted the villase as the unit of revenue.l The

attenpt fornerly was to lav taxes on each individual,
wit
but the natives, it is said, didoapprec;atevtne jus-
tice of the innovation, but at once clubbed together
and paid the tax as a village, thus showing their
firn attapbhment to the communish of their fathers, 2
The village is coverned by a Gouncil of Elders

very similar to the Teutonic Asseably of Males.3
Sonetimes a headman or chief takes the place of this
council, but the causes which operated to transform
the mark into the manor have held sway put feebly
here.%* Tach village is self supporting, having ply-
ers of every necessary trade and profession, even to

the village accountant.s

The mark is a cultivatine group of fanilies

1. Systems of Land Tenure in Various Countries,159.
2, Id. 197, note.
3. Maine’s Village Comnunities, 122, 161,

4. Id. 123, 12, 5. Id. 125-86,
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settled on the land, and is the original nasis of
Teutonic society.l The most plausible hypotiaesis 1s
that it arose, as did the villave conaunity ( and of
which it i8 merely a species )y frou the n-tural
growth and expanzion ol the f&nily.g It was a volur
tarv association of freenen, selfl goverainz, wvita a
real or freiened kinship, vith a common naac, relis-
jon and custons.

Look for & monesnt at its social snd econonic
ache"a.4 Racn f=211lvr possessed a honestzad anr cur-
tilage, The pasture and waste lands were owned in
connon and occuplied in chnnon, while tae arable lands
rere allotted to tihe mar<uen individuallvy, Ca.esar

8oy the Geraan tribes in a state of trensition fron
1. The Saons in “n~vland, 53.

2. Id. 58, 3. 54-7,

2,"The township wns an orranized., self supportine,
zelf aeting group of Teuwtenic families, exercising a
common proprieforship over a definite srea of land.

its mark., cultivatine its dowmain on a common System



nomadic to settled life. There were no estates in
land at that tine, but annual nllotnents were made,
and the people scened to be bound tocvether princiP&L
ly by tne tie of kinsnip.l The Germania of Tacitus
shows still the annual alotments of the arable lands
while.each man owned his own house.2

‘These accounts do not exactly tally with the
full fledeedmark svstem. The Fermans at this time

/ v

were not whollv agricultural. There was not the
mark system but the principle of éonmon tenure was
there, There was the ﬁillage,.witn its administrai
tion of justlce, but it was not the village system,
Noblemen were there but no manors, All lands held

in severaltv were held allodially, although there

was no allodial svstem. There was no feudality, be-
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and sustaining its 1f with the produce." Maine’s
Villarce Communities, 10.

1. Stubbs?® Constitutional History, 15-186,

2. Id. 19.
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causz land was not tge basis nf the tie between
lord ani man, WRBut the cerms of all these worz pres-
ent.1

VYon Maurer, in'nescribinz the Gerg?n @arx, savs
that the land belongs to the conmunitv in.partner-
ship. In the centerﬂpf the clearing arc tae build-
ings, and each markman has his honstead, house,court-
vard and farm obuildings. This entitlzs him to share
in the connon land., He has a right to the enjovment
of the woodeg, pasture, meadow and arable lands, but
this right is to possession ani is notownership. His
absolute right to the fee of the property is merged
with that of the whole coamunitv. The woods and pas
tures are unappropriated bv individuals. The meadow
lands are definitely apportioned, but from the hay

harvest until the following spring they lie open =8

1. Stubbs? Constitutional Historvr, 34-5,
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common pasture., After each man nas housed his own
hay according to well settled usapges as to time and
manner, the fences are thrown down and toe meadow be
N,
cones pasture until the next Beason. The arable lanl
is divided into several fields, usually three, for
rotation of erops, and each householder receives an
allotment 1n‘each field.

This systelr has prevalled gt diffefent times
over the whole of Germany. Every markman has a plac
in the assemklv, the assembly‘is the unit of the na-
tion. Hence nationalitv is personal rather than ter
ritorial.l But he only was a meanber of the state
who held arable 1ands.2 This was the village com-
aunity in full vigor,

As petter methods of agriculture succeeded,

the annual allotments becaie permanent, but the
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1. Stubbs’ Constitutional History, 49-51.
2. The Saxons in England, 90-91.
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woods and pasture leng remained coamon. Thus we
have here the homestead and arable lands beginning
to be recornizZed as private propertw, but still sub-
jeet to conmon rules of tillage and inalienable, ex-
cept bv consent ol the whnle conmunitv,l
The Salian law shows the Franks of the fifth cen
turvy with quite a strong centralized government,
with the mark in decay. Thev were passing rapidly
towards feudalism., The local assemblies still retain
ed their functions, but coamon cultivation had large-«
lv passed away., However, no one cnuld enter the com-
aunity without its pernis.»:ion.2
The permanent impressipnsleft bv the mark sys-
tem arethe local asseanblies ( afterwards the mgnor-
ial courts ), local seclf-gnvernment and the insepara-

ble connection between land ownership and the pos-
1. Stubbs?’ Constitutional Historv, 51-2,
2. Id- 53‘4-
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session of public rights.l

The mark system which has just been described
as phe village comaunitv in full vieor, was that of
the Saxons when they conquered England. Thev took
it with them and started on the soil of Britain
where thev left off on the continent, But the trib-
al identity was bound down to no territorial afea H
the magistrate :uled the tribe, not the soil ; the
political divisions were of the folk and host, not
of the land ; the laws were the usages of the nation
not of the territqry.z Theyvstill had the aséocia-
tion of the township and the mark svstem of elec-
tion to public functions, and were bound together by
the tie of kindred rather tnan land.3 Large tracts
of territorv were set off to the Huudredé of the
conquering host. These hundredf, dividing on the

#

basis of kinship,settled down into village communi-

2. Stubbs® Constitutional Historvy, 52.
2. Id. 65, 3. Id. 65,
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ties 3§ the hundreds developing into the counties,
the villace conmunities into the townships. The
unoccupied or waste lands were left open to the
kings, who probably grantes them to their personal
followvers on a sort of feudal tenure.l
So the historic Bnelish township is undoubted-
lv a direct descendant of the Teutonic mark, al-
though political rights dn not, as in the mark, de-
pend entirely upon a partnership in the land of the
comnunitv. But even here there is conmon cultiva-
tion down almost to the present time, as well as
holdings ef usufruct.z These latter are nerelv ap-
pendices of private'ownersnip, but are sufficiently
' 14
important to distincuish tae nnldinqs fron the fee-

simple of to-day.

Common lands still exist in sone manors and

1. Stubbs?’ Constitutional Historv, 71-4,.
2. Id- 82-40
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townships of "ngland, and until very recently common
cultivation was seen on every hand. The local
courts of the town and manor can be traced directly
to the mark. The iunctions of the villaze asseably
in deternining who shall enter the community, and
local arfangements as to fencing, common husbandry,
the proportion of cattle to be turned into the com-
mon pasture etc,, still exist in the manorial &
cqurts and town meetings. The, customs of relief

and surrender are merelv survivals of the old meth-
od of admnittineg new members to the mark.l In
Short the township is a bodv of aliodial owners, de-
scended from a cummunitV‘of‘interests.z The town-
ship 8till elects its own officers and makes its

own by-laws, but the jurisdiction of the old manor-
ial courts has been taken away, leaving but the

shell.3 The Aamsand tuns of Enegland are taken from
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1. Stubbs?® Constitutional History, 84-5,
2. Ia-o 85. 3- Id.o 90-91-
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the ancient c¢lan or village comnunities in bonda,ge.1

The distinctive marke of the open-tield system
of agriculture, which, as has begn remarked before,
i1s but the shell of the vi;lage community once pre-
valent throughout England, may perhaps best be stud-
jed in the licht of a 1livin~s example.

Mr. Frederic'Seebohm writing in 1883, states
that in Hitchin, Hertfordshire where he resided,
owing to the fact that from the time of Edward the
Confessor to the present it hés been a royai manor
( with strong evidence that it dates back to before
the Ronan Conquest ), and the "Queen still being
the ladv of the manor, the remains of its open
fields have nevef been swept away by the rgtnless
brobm of an enclosure act.“ The description‘of the
mano? which he annexes was taken from the report of

the Court Leet, and View of Frankpledee, held con-
1. Barly History of Landholding amnong the Germans,
43 3 The English Village Coumunitv, 181.
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currentlv with the Court Baron of the manor, the Te-
port being nade on the presentment of the jurors,

October 21. 1819.1

It will be Seen by reference to m@p A that the
divisions and arrangement of the township corres-
pond veryv closelvy to that of the village community
already explained. The collectinn of houses in the
center, surrounded by the arable fields, and beyond
these the pasture and meadow lands, is the normal
tvpe of the village conmunity. It will be noticed
that Hitchin is almost purelv an agricultural commun-
itv, there being an entire lack of wastg¢lands and
very little pausture.

The maﬁ*bresénts verv much the appearance of a
spiders web., The strips approximate an acre each,

and are separated bv sreen balks ol unplowed turf.

They are four rods or furlongs wide, and fortv long,
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1. The EBnglish Village Comnunitv, Ch. 1 and App. A.
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or there are half acres of the same length and half
as wide. But for centuries the process of comnbin-
ing the strips by @escent, trading etc, has been.
colne on, 80 that now thev wvary greatlv in size.
These strips lvine side by side and running in
the sane direction, form larger divisions of the
field called *shots". When the common field ways
or roads will not glve access to the shsts from a-
lonegside the strips, there is left at ane end a
wide unplowed strip called a *"headland®. All the
owners of the strips have the rigiht to turn the
ptow upon the headland. The "lynch® is the ter-
raced strip formed by always turning the furrow
down hill, and is universally found on the hill-
sides wherever the open-field systen has prevailed.
Its indestructability has preserved it lbng after

the reason for its beine has disappeared. Corners
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that could not be cut up into strips of the regula-
tion size, were measured off into "gored acres",
and iittle olds and ends remainine vacant were known
as "no man?’s land® or *Jacks land®.

Thus much for the outward marks of the system,
No+ let us look at the peculiarities of ownership,
As a rule, the holdings of each man are scattered
here and tihere all over the township. Reference to
to tie annexed map of Purwell field shows the ex-
tent to which this practice was carried, even well
into the present century. The various strips of two
ol the proprietors oi the field are colored for easvy

poloi clccal

identification. A sunnarv of the,boldings of
all the proprietors in the whole township, shows .a
variation froa one to thirtr-eight parcels, and the

quantities varv vet more.
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The esreat sntiguity of the manor is shown in
the form used in setting out the boundaries, which
18 identical with that used bv the Ronans in Britain
two thousand vears azo, and is as follows ¢
"Fromn Orton Head to Burford Rav,

and from thence to a Waternill QCalled Hide Mill,

" " " " Willberrv Hills,

" " " " a5 place called Bossendale,

" 8 " " g WaterMill called Rurwell Mill,

" " " " 5 Brook or River called Ippollitt?’s
Brook,

. . " * Mavdencroft Lane,

" " " "og piace called Wellhead,

" " 0 " 5 place called 8tubborn Bush,

" " v * a place called Offley Cross,

" " ® " Five Borough Hills(Five Barrows),

" L] # back to Orton Head, where the boun-

daries comnenced.”®
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The presentucnts further desaribe the reliefs
o frecholders, and the fines etc. of the copyhold-
ers und-I the manor; slso tie various particulgrs
as to powers of leasins, iforfeiture, cuttine tim-
ber, heriots, «tc.; the freedonn of crain from toll
in the market, the provision of the lord of the
commnon pond and the stocks for the nse of the ten-
ants of the manor, and the risht of the lord, with
the consent of the homage, to grant out portions of
the waste bv copv of the court roll at a rent =nd
customarv services, This shows concClusively the
ancient coamunitv of interests,

Then follows a aescription of the conmons, and
the richts of everv occupier of an ancient messuage
in the €rezen €ommons and the Lammas Lands sre clernrly
defined, The laamns meadows are divided into strips

like the common fields, for the purpose of the hay
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crop. The co.annon fields are Purwell field, Welsh-
man’s Croft, Rurford field, Spital field, Moremead
field, and Rury field, It is said that these fields
have immemorially been and ought to be kept and cul-
tivated in three successive scasons ot tilth %rain,
etch crain and fallow. Purwell field gnd'Welshman’s
Croft are to be fallow one veaT, Burford and Spital
the next, and 80 on in rotation. Everv occupier of

unenclosed lands in the comnmon fields,mav pasture

his sheep over the whole field after the harvest,

and when it is fallow. But if one encloses his

parcel, he loses forever his riechts of pasture ov-
er the rest, This svsten controlied the freehold-
ers and copvholders without distinction,

Hitchin 18 but a falr exanple of the open-field

system a8 it has, at one time or another, prevailed
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throughout England.l An exanination of the Fnclos-
ure Acts, whose ooject was the annihilation of tais
svsten and the substitution of absnlute individmal
property for th e previously existing ascertained
rizshts, will convince anvone of the accuracv of the
last stateaent. Thus fron 1766 to 1832, twentv-two
parishes withina a radius of ten niles oi Hitcanin
were enclesed in thnis wav. There are about ten th
thousand parishes in *negland, and from 1760 to 1840,
nearlv four thousand enclosure aCts were passed, all

havine the same general characteristics.?

The full description alreadry =ziven of Hitechin )
will nake unnecessary further reference to Eneglish
gsurvivals of the villaege coanunitr. Howvever, a
casSz reported in 15 Hast shows the survivins custom

nf the court leet mecetinz =2t certain 8s8peecified

tiaes to set out the boundaries nf the scveral al-
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1. The English Vililase Comnaunitw, 436, 2., Id.14.
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lotments.1

When the Puritans settled New England, accord-
ine to the traditions of their ancestors, they or-
caniged thenselves into village comnunities. But
the spirit of liberty and equalitvy so pervaded, that
on the dissolution of the priﬁbipal testures of the
communal ‘svystem, none of the manorial or feudal ten-
dencies appeared on this side of the water. Howev-
er the community of interes&wyas never entirely dis-
solved, as is proved by the existence to-davy of the
historic New England townmelatiing, where all the
members of the community come together once a vear
to exercise some of the vfunctions of the old vil-
laece council in the manseement of town affairs.,
The hienwavs, the schools and the religious inter-
ests are still common, and bv-laws are passed at

town meetine with reference to these, and officers
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1.Maine’s Village Connunities, 201 ; Palfrev’s

Historv of New ¥neland, I1I, 13.
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arTe elected to enforce them. A communitv of inter-
est in Ssome things, and local selt-govermment in all
thines 18 the leaacv of the village: communitv to
Nevr Eneland.,

Turning now to classic history we find in the
ren8 or house of the Romans, a‘villaqe community
verv much on the tvpe of the Indian village commnun-

ity of to—day% Rome was founded and made possible

onlv bv the coalescence of several village commun-
ities. Thev had the government by the council of

elders, the public allotment ot land and manv of

1. "The cens wse also a prouvp on the modél of the
family 3 it was the family extended by a variety of
fiectionss of which the exacet nasture was loest in én-
tiguity. In historieal times, its leading charac-
teristice were the very two of which Elphinstone re-
marks in the village communities. There was always
the.assumptiop of = common origin, an assumption
sometimes notoriously at variance with the facts
and to repeat the historians words If a family be-

. - e t
came extinet, 1ts share returned to the common stock,

Maine’s Ancient Law, 264.
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the characteristics of other early Aryan communi-
ties.l
The Russian villace communitv is so similar to
those alreadv described that it scarcelvy needs men-
tion. AS already stated in another connection, it
is the natural development of the house conaunity
of the South Sclavoniang. But it is much more ex-
tensive, and is manssed on a Sonewhat different
basis. The land is divided between the families,
the lots shiftineg periodically and vesting in the
occupant, subject onlv to the weto power of the
communitr on attenpted alienation. It is a curious
fact that here the sizZe of the allotment is regu-
la@ea by the 8ige of a man’s family, the one with
the lareest familg settine the largest allotment.

This practice is known as “Mir".z

1. Maine’s Barly Historv of INstitutions, 84,
2. Systems of Land Tenures in Various Countries,

1 385-93.,
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The sense of property in land is not fullv de-
ﬁeloped, but the tie of brotherhood is creatly
weakened, and the tradition of a common ancestor
¢im and almost forgotten.l The covernment is simi-
lar to that of the Teutonic mark.z

The reason frr the preservation of this primi-
tive institution in all its pristine purity, while
in other countries its decline began centuries since,
lies in the fact of the immense wastes of Russia.
When a village pbecane too largse and cumbersome for
its necessarilv restricted territory, it would
throw off a colony into the neichboring waste. The
colonv,‘settlinq down on the plan of its mother vwil-
lacge, would in turn throw off other colonies. This

. . 3
process has pone on for ages and the end is not vet.

1.Svstems of Land Tenures in Various Countries,
362.. |
2. Maine's Karlv Law and Custon, 261-3.

3. Barly Historv of Institutions, 83.

-
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In Russia proper, the re-distribution takes place
regularly, but in Servia, Crotia and Austrian Scla-
vonia the produce alone is distributed, the land be-
ins still bheld »nd worked in common.l

Runnine through Celtic antiquitiqs, wé find the
same phenomnena of evolution. The Scotch village
comnunity has been & livine reality for centuries,
a8 have also been the tribal communities of Ire-
land énd Wales. For the 1last four or Iive nﬁndred
vears the Scotch villase communities héve been com-
posed mostly of propiietors pather than tenants,
but the 8ane usaces DPrevail whether the tenant be
owner on not.z As tenahts, each was jointlvy and
severally liable for rent, but at the present time
each tenant is liable onlv for his own rent.>3

Like the mark, there was the village itself,
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1. Maine®?s Ancient Law, 267-8.

2. The Scotch Village Community, 657.

3. Id.p 657"80
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the arable land and the coanon srazineg sround. The
houses ~Te personal property, beinc made of bore-
wood and sod and moveable fron place to place., Ther
aTe arranced in an irresular zToup neaT the center.l

The arable lands were divided into "in-field"
and "out-field", the former being tilled according

. .
to the Fnelish open field system of rotation of
cropss bthe latter according to the Irish system of
shifting arable lands.2 This sane dual system was
known in Norwav also. The out-field was divided
into three parts, one being croppéd with oats until
exh&uéted, the others in the meantine recouperating
in srass. The in-field was smaller anc received all
the manure. Hence it naturally varied in siZe ac-

¢cording to the amount of manure available., The ro-

tation of crops was barley, oats and peas.
1. The Scotch Village Community, 658.
20 Ido 658’90
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The allotnents varied in size, accordine to the
ability of the tenant to work a large or a small a-
rea, and were made betore cropping. The ancient
practice was to cultivate in comnon’ and divide the
produce, but it was found that the iazg man stood
an equal chance with the industrious, so the system
of tri-ennial allotments was adopted., Hach field
was divided 1nto as manv acre strips as there were
members, and then one third of the arable land was

1 Lots were also cast for

chosen by lot every year.
fishing ground.

Seed time and harvest were uniform,beins-care--
fully regukated by the coannunity, and the stubbles
weTe used foe pasture fron season to season, The

grazine .lands were entirelv undivided, but the a-

mount of stock each could pasture was carefully lim-

- w B e  em o ww = e = e e e N AR T m Pw Am e wm e S Lm e E cm . am e mh m m e P em em ew = R o= e am m e .

1. The Scotch Village Comnunity, 659-61.
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ited, a horse being equivalent to two gows oT eight’
sheep. One- tenatt misht keeD an over stock: provid-
ed anotiier had an under stock, and on bavinﬂ the
latter for the privilece. Tenpofarv overstock could
bs kep*t on pavment ol pasturace to the cunmunity,
which fund went for the purchase of bulls, rans etec.
The 'horses, work cattle and farm impliments Were
used in common, and indeed it was the scarecity and
value of these articles that made possible the long
continuance of the systen,

The Scotch Birlev Court was comnposed of ten-
ants, and presided over by an over-man elected by
them and confirmed br the landlord. This officer,
now called the constable, the tenants were sworn to
obev and to compensate for his services. He was the
farm maﬁaqer, arbiter and appraisee, and petty.mag-

istrate. DLater his functinns depenerated into a
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valuator,

When ﬁne tenants bv purchase OF otherwise, De-
came proprietors of the snil, taner alanst invariably
continued the communitr system, the Birlev Coutt be-
conine a sort of Rurech Council. Thus in Prestwick
ot Ayshire, the land was owned by the freemnen, but
was periodically appnrtioned.as before, and the con-
sent of the comnunitv beins necessary to alienate.
This systen prevailed throughout SCOtland even down
to the present centurv. Though for the most part
extinet or declining, it to-day exists- ﬁigorous and
undecaved, among four thousand citizens of Long Is-
l1and.!

But in the Hichlands of Scotland, and in Ire-
land and Wales, the conmunities were tribal rather
tnaﬁ manorial in their oricin and compositian. Sit-

uate in a hilly country, the nameadic life held sway
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1. See generally, The Scotch Villagze Communitv.
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fow centuries, and even down to our own tines, pas-
toral life was in the ascendencv. The produce of
their flocks was sufflicient to supplv the simple
wants of the people,

Under the tribal svstem af Wales of the twelfth
century, each tribe occupied a particul@r district,
and was composed of households of free Welshmen, all
blood relations, whose homesteads were zrouped a-
bout on the countrvside. The hangers-on of the tribe
or of the chief were not members, and were put off
by theaselves in croups of households, which would
correspond somewhat to the Saxon ﬁillage communitv,
Aside fron these servile holdings tne homesteads
were scattered, bubt erouped arbditrarily for the
purpose of payment oi rents to the tribal chief,

The same was true in Ireland in the fifteenth

century, and the syvstem of shiftine homesteads ob-
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tained, in accordance with the ancient ideas of kin-
siip. Wherever Agriculture was in vosue, it was
conaucted on tie open-field system., But instead of
the three-field svstem with 1ts rotation of crobps,
which we have noticed in Encland and Scotland and
which seemed to be necessarv in countries where ae-
riculture was the main stav of the people, the arab-
le land was divided into s=veral fields, one of
which was cpopped vear after vear until exhausted,
when it was allowed to recouperate in grass while the
next field was likewise beineg exhausted,

Instead of the”vﬁ?d-land" (a constant number
o strips to the holding ) we {ind the"run-ri=z" or
“rundale® svstem, whereby the land is shared in
rousi equality br dividine it up into a largs num-

ber of small pieces of irrecular sigzZe. There is the

sam2 se¢attered ovwnership of the open-fiesld svstems
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of “ncland and 'vermany, out the strips are irrccular
and the asorecnte holdines approxinstelr equivalent.
This svaten is applied to-da7v in parts of Ireland
and 2none the Crofters on the West of Scotland.
Ireland of the seventeenth centurT is where
FernsnT was at the bgéinninc ni the Christian era.
It has theor2tical tribal ownership of the land, its
re-distributions aaone the tribesaen being still fre-
cuent, and a~riculfture subordinate to pasture. The
re—distributiqn of the iands is made throuch shifting
of homsteads, and "run-rig® agriculture was the open-
field svysten in vorue,
*The main cistinctiﬁe mark of the tribal systen
is the absence ol towns and villares, and the pre-
ponderance oi cattle over corn. Rut when corn be-
cones tne rmlinz iten in 2conoaic arransenents,

o2l

there growrs up thz settle? hna=stead and villagce,
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with its open riazlds around it."l Thus in Ireland,
Wales and the Hirhlands of Scotland, the nature of
the country deternined the economic arransenents,
and perpetunted the old éribal gysten for centuries
alter it had been entirelv supplanted in *ngland bv
the more modern village system.z
The American Indians illustrate the villasze
comnunity in stages ol development more or less per-
fect, The village Indians of New Mexico, Mexiko and
Central America are tie 1ost advanced. Thev exhibit
nearly all the peculiar phenomena of the Aryan vil-

L. 3 . . . C
l2ce coamunities. Then there are the seni-vyil-

lase In‘ians, including the Iroquois, New kneland,

Virginias and Creeks.%4 Take, ‘Tor instance, the gens

of the Iroquois. It is a bodr of blond relations
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1. The Fnglish Village Conamunitvy, 246,

2. Id. Chs, 8 and 7, for a reneral description of
The Irish and Welsh tribal svstens.,

8. Morgan'’s Ancient Society, 151.

3. "Their land is held in common as the pooperty
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having a coamon nnas, relirion and lancuasre. Though
thev are not a cultivating group, their land is held
in comnon. There is a egeneral inheritance ol prop-
ertv brv the rsens, and the council manages connon
interests.l

A cultivatineg village in the ¥iji Islands is
surrounded by a moat, mound and war fence. It is
aiﬁided into two sections separated by a ditch, and
these in turn are subdivided into quarters. Each
familv group has its own town lot, and each separate
family a déstincet plot for a house. HEach quatrter be-
lones to a familv group. The town lot after its
subdivision and appropriation by the saeparate fami-
lies 1is, in a 8ense, priﬁate property. The arable

land lies bevond the villaze, and is sometimes held

of the eommunity, but after a person cultivates =

lot he has a personal elaim to it, which he may sell
to anyone of the same community". Ancient Sociesty, 180.
Rev. 5. Gorman, Historical Societvy New Mexicn, 1880.

1. Morean’s Ancient Societw, 66-71.
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and tilled in connon, and sometines divided between
the menbers of the eroup., All have equal rizhts in
the forest, which lies bevond the arable lands.l

The villaves oi the Dyaks of Borneo are eenerl-
allv built along rivers. The houses are large and
ar: raised fifteen or twentv feet above the ground,
and aTe occupied br a joint undivided family or house
¢coamunitv., Tvery Dyak cultivates his own frield,2
i The tribes of the Basutos are subdivided into
groups under the leadership of a sub-chief. The
villaee huts are placed around the circumference of
s vast circle, in the center of which are cotrraled
theiy fiocks. The land belongs to the whole commun-
itv, and no one can dispose of the land from which

. ,
he derives his support. Hvery father is assigned a

parcel of land, which is insured to him so long as
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1. Gomme, The Villace Communitv, 10
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he does not change his locality., The bounds of the
fields are carsfully laid out, and the possession of
pasturs is subject to cleamly defined rules. Every
man aust keep his flocks fron the grazing ground of
the others.l
This coapletes av review of the villace conmun-
ities of warious countries, It is necessarily lim-
ited, incomaplete and in manv respects unsatisfactor-
v. Yet the results point towards a uniform prini-
tive connunismn, and a fuller investigation would un-
doubtedly strencthen that view. It remains onlvy to
discuss the feudal system, its rise and fall, and
its results on the modern ideas ano institutiona of
the Western world, for it must be remenbered that
the larcer part of the world has never taken that

step in prosress, which has plaved so important a

part in western civilization.
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1. Gonme, The Village Communitv, 12.
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T h e F.e udadal S v 8 t em.

The rise,proersss and decline of the manor and
the feudal system forms a chapter in the evolution
0of hunan institutions, interesting and important as

it is intricate and unique. The early Teutonic cul-

A
AN -

tivatine oroup centained in itself all the elements
ni {eudalismn, 2nd everwwhere we see themn transform-
ine theaselves into the manor. Feudalisan is an in-
dicenous Teutonic institution,
H )
Ther= were eazuses at work leadine to the ine-
nalities of land.) to %the establishaent of suZerain-

tv?s of one village over another, and tending to

place the benefits of an unequal proprietarr svstem
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and the enjovment of these suzZerainty’s in the

hands of particular fanilies, and consequently in
the hands of their chiecfs for the tine being. With
the chieftancvy of the tribe the mnodern historv of
aristoeracry bepins. At first elective, it tends to
becone hereditary, through the seenine universal
reverance'for family and blood. The decav of trib-
al leadership ends in primozeniture.l The power of
the chief grows bv eatherine around him a body of
"men®", ever in increasing numbers. As a menber of
the comnmunity he receives his resular allotment of
arable land and enjoys his share of the pasture,

but =8 chief adninistrative officer he has also con-
trol of the wastes. Here he plants his "men' in ser-

vile colonies, or the village itself mav Send out

its hangersaon in sazrvile colonies. 1In eithet case
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1. Maine?’s Barly History of Institutions, 202.
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the chief tends nnre and more to exercise ~s his own,
riechts which formerlv belonged to the connunity. As
this process roes on and the nunber of the chigf’s
persnnal followers is augmented, his power and sense
of proprietorship becone correspondingly ereat. Th;

chief has been transformed into the lord, and the

village waste has becone the lord’s waste.l

We now s2e 2 cultivatine coroup differino from
the anclent villace community in that it is held to-
cether b7 a ﬁariatv of subordinate relations to a
feudal chief, the lord, rather than bv kinship,.

The holdings ol the frecnen of the villase are now
held by free tenures, while the servile tenures be-
¢cnne the coprholds of The 1ord’s deasin, The As-
certained rishts of both free¢ and serﬁile tenants in

the lord?’s waste arg respected, but the sense of
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1. Maine’s Tarly Historv of Institutions, 130.
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proprietorship erows in the cnief. Amd where indiv-
idual rishts are not clearly ascertained, the lord
encroaches on the meadow lands as well a3 on the
Wastes.l The explanation for these constant en-
¢roachnents is found in the fact that the lord has
succeeded to manv of the lerislative functions of
the old assenbly, and hence he appropriates to him-
self such richts of the community as are not imme-
diatlv valuable, and such as would reguire leéisla—
live adjustment to settle the mode of enjoyment.
Thus it appears that the relation of landlopd and
tenant aros: froa custom rather than contract. The
tenant has not received his estate fron the landlord
but the landlom¢ has wrested Als estate from the

tenant. The villace assenbly has been transformed

into the manorial court to meet the exigencies of
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1. Digby, Historv of the Law nf Real Propertv,28.
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the chrneed situstinon. Bub it still ratains many of
its old functiosns.l

The erowth of tanz porer ol one conaunity or
chief over other connaunitizs, mav cone about in two
wavs. Rv sendine out colonies to her waste lands,
the mnther communﬁty would naturally exercise s
sort of suZeraintv over her off-spring. DBut aore
gencrally the little inter-tribal wars were a most
fruitful source of establishing such relations.
The conquerors would either %ppropfiate the waste as
spnil of war and therson plant sesrvile coloniss,
lzavine the the conguered community her independence,
or thev would take the whole doansin and restore it
tb be held in dependence. Preciselvy the change
fron one of these svstens to the other also took
place in the history of Roman conguest and zrowth,
First thev appropriated onlvy the unoccupied land of

their enemies, but afterward the conquered were in-
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corporated into the empire.

These were the ihherant elenents that were
pointing primitive Teutonic societr towards Feudal-
isun., But the svsten in its ultimate development,
was the result of another set of influences, or
perhaps of a similar set ol influences on a magni-
fied scale. When the sreat Teutonic mmonarchiass be-
gan to be formed, large grants of the national
waste of the conquered prov inces were madé to the
powerful chiefs of the conquering hosts. Often the
benefices wbuld bs of whole settled districts, in
which case the %anquished provincials Would contin-
ue their village 1i1fe , but subject to a new lord.1

But aside from these, there was ~nother sreat

element at work in the production of that crest struc-

ture, known in its entiretv as the feudal system.

1. Maine’s VUVillace Communities, 130-47.
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The practice nf comnendation was a powerful influ-
ence, and tng ereat disorder produced by the relaxa-
tion ot power at the fall of th-(griovingiam ~mpire,
greatly auemented it., In short it is an arrange-
ment Whérebv the weak put thensélves under the
protection of tge strong. The freeman became a
vassal and did homage to the lord. 1In return he
received protection in those troublous times,!

But the prime movine and laresely controllihg
cause of the ri%e of feudalism, is found in the
cradual encroachﬁénts of the chief or’lord upon
the damain of the conmunity, rather than the bene-
fices and comnmendations of later times. In the
disentanglement of individual Irom collective rights,
the chief, from his more advantageous position, man-
aged as alreadv shown to e¢et mnre than his just

and proportionate share. The feudalizZed text writ-
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1. Maine’s Barlvy Lew and Custon, 341-52 ; Earlv
History of Institutions, 154-5 3 Digbw, Historv of
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ers speak o? the lord "eranting" to -his tenants
certain richts, and "reserving' to hinselt @ertain
other riehts, when the fact is that the lord had
exacted fron the tenants rents and dues for the ex-
ercise of richts alreadv theirs, nut which he had

wrested fron their true.pOSition.

The tenure of the landholders undef the feudal
svstem was considered in- the light of o feudal loan.
Thev were not the absolute owners of the soil, nor
was the lord, or landlord, as he came to known later.
Yet both were owners in a senseé, having clearlv de-
fined and well ascertained riehts therein. Theirs
the hold-

was not a contract relation entirely, but

ing of the tenant was by a tenure, established by

immemnorial custom.

The freehelders alwavs had a secure tenure as
recards the time of enjovnent. Their right to the

possession of the land was absolute, anc not condi-
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tioned upon the whims or will of the lord. Then by
the Maene Chartn the tenants were secured as to the
gnount of dues or pavments of rent which the land-
lord could exact, thus practically annihilating
rack rent..l This legislation marks the beginning
of the passage froan feudal to commercial tenures.
But the chief factors of the change were econ-
onle rather than legislative. Commencine with the
twelfth centurv silver, which was used exclusively
asthe circulatine medimwm of exchange, began steadily
to appreciate in value, Hence the anount of rent
payvments in money correspondingly decreased, for it
was an immenorial custom having the sanction of un-
written law, that a feudal lord could not take ad-
vantage of natural csuses to disadvantace his ten-

ants. So by the beginnine of the sixteenth century
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the monev pawvments of rent had dwindled to 2 mininun,.
About the vyear fifteen hundred the amount of
silver available for monev was enormously increased,
and cqntinued steadily to increase. Again the ten-
ant received the benefit., As the volume of currency
increased prices correspondingly rose. But as the
rents were fixed at a certain number of fixed pay-
ments in current coin, when the value of the coin
depreciated, it follows that the ratio of rent val-
ues paid to the value of the land,correspondingly
decreased. The fall in the value of silver from
1500 to 1870 was in the ratio of six to one, thus
removing five-sixths of the burdenérof feudalism,
But other econdmic causes of equal importance
were at work. The laree increase in population,
and the steadvy drift of the people toward the eitiesJ

convined with the increzass in the volume of curren-

Cys Caused a steady rise in the price of land. This
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has been eirhteen fold since the sixteenth century,
thus removine seventecen-eighteenths of the remaining
burdens. Both causes comnbined reduced the feudal
burdens in 1870 to one per centun of what they were
in 1500. Thus the enormous rents of mediaeval

times have bren reduced by natural causes to so low
8 fieure as to amnount merely 7o & nominal quit-rentv-
a simple recoznition of the manorial character of
the tenure and the suZensintv of the lord.

But'what have becone of these noninal quit-
rents, tie onlv remainine tie between landlerd and
tenant? They survived the abolition of nilitary
temuresl, but by two statutes of Charles II,2 all
roval rents were sold., The buvcrs were often the
parties fro:a whon the rents were due. This affected

2, larsz number of holdinegs, for the proportion of
1. 12 Car. I1I, c. 2.
2. 2 Car., II, ¢c. 6 3 22 & 23 Car. II, c. 24,
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lands paving roval rents at that tine was large,
owing to the manv forfelitures of the civil wars,
The enclosure acts, becinning sbeout 1760 BRave 8§ fal
ns thev have operated, not only put an end to guit-
rents, but ~lso disentangled the collective rights
of the tenants, and substituted therefor individual
rights., Thess causes have operated upon freehold-
ers and copvholders alike, but the latter received
absolute ownership only by the Enfranchisement Acts.
We now sze that the feudal land law of Ene-
lend tended directly toward peasant proprietary
rights. But the commercial spirit of the ace and the
necessity for combination of capital and concentra-
tion oi enercies, has arain taken the land from the
hands of the peasantrv, and the present tendsncy is
toward larger aggregations of land just as surely
as it is toward greater loans and combinations ol

capital.l
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Refore we conclude lebt un s look for a monent
at the Irish land question.l When Fneland under-
took the government of Ireland, the people were in a
state of transitionvbetween a pastoral and agricul-
tural life, Iﬁdéed the nomadic life had scarcely
ceased, for shiftine scveralties were still in vogue,
The internal disorders had #o far unsettlen society,
that to a verr creat extent the Irish tenants held
by prvcafous tenures at the will of the chieftan
‘WhO happened to be in Fhe ascendency.

To renedy these evils and to “ciﬁilize' Ireland
the Fnglish started out to introduce the English
manorial svstem. But instead of introducing feudal-
ism in toto, thev succeeded in doing very little Dbe-
scdes placing English barons over Irish tribes, leav-

ine untouched the precarnus condition of tenures and

e e o o e - om A m = M e e n e mw e am e . e e = e M e e e e e - = -

1. The Land Question, English Tenures in Ireland,

Fortnightly Review, XII.
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rents. Thus tie economic causes which operated in
Fngland throuh fixity of tenures and rents, failed
\
utterly to affect Ireland. 1In Bngland the land-
lords have never been absolute owners of the soil,
or even considered themselves as such, but under the
Enplish administration of Ireland, the landlords
haye come to consider éhemselves absoplute proprie-
tors of the soil. The reéult has been that from
James I to to the Ppresent timne, full mental valu-,
or rack-rent, has been exacted, regardless oIl the
facﬁ that the tenants fron long association with the
soi 1, and from the fact that their ancestors for
cenerations have occupied the same farms, have come
to.consider the soil as peculiarly their own, and to
regard the extorsion of the landloxrds as ropbery aad
spoliation.

Fixity of tenure and indestruuntidility were the

genius of feudalism, vet England has suffered Ireland
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to be peop led with comnmercial tenants at will,
while her own citizens have enjoven secure tenures.
Had not this state of affalrrs béen fostered br two
centuries of British rule, tnere.is no doubt but
that Irish land tenures would to-day be as secure =4
those of England. But in spitehof the law, custom
in Ulster does give fixity of tenure, and in the
sgme wav the rent is kept below the comnmerciasl vwal-
ue of the land.l

The ultimabte simplicity of comnercial tenures
is not wvet reached even in this country, which, how
ever, is considerably in advance ol the mother coumn
try. This advance is marked by the passage of var-
ious laws to facilitate the disposal of land and
its con%ersion into c¢ash, thus makins it freelv ex-

changeable like anv other commodity. This is , per

- . - o . - A G e m o MR o o o Y M e m e B e b A B W MR e W am e om m e . eh o w e e e B e e e .

1. The Land Question, “nelish Tenures in Ireland,

Fortnieshtly Review, XII.
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haps, best illustrated in the recording laws, unknon

in fneland, but which make it easy and safe to deal
in renl estate, In FEnrland if a man wishes to pur-
chaae a2 piece oi land, he must go to the owner, or
his attorney, and search a long chain of title.,

The muniments of title are alwavs in the hands of
the partv desirincs to sell, and he may charse what
he pleases for examination or refuse altozother,

It costs enormously to make a search there, Moreow

@
e}

it is often mere chance that enables the purchas
er to stumble on to prior liens or convevances., If
the %endor’s chain of title is not perfectly clear,
or if there have bDeen dceds or encumbrances which
are purposely ar accidentally absent froa that chain,
and of which the vendee has no notice or ncans of

cetting notice save throush the vendor, the vendee

must necessarily relyvy implicitly upon the word of
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the vendor, and must b~ ¢content with the possession

of such knowledre n8 the vendor choose to impart.
But here, the vendze is bound only by the ro¢cords on
file in the office oi the clerk or register oi deed,
which mav o0e 8earchesd at a merely nominal cost,
It is verr easv to see that the result oif all this
is to stimulate and encouraze the free exchange of
land in the general market of coanodities., And
this object is vet further promoted by the conpul-
sorT notice lig pendeng, which is necessary to pro-
tect the parties to & suit with reference to real
propertr, frna ndealinzs with innncent third parties
before the final determination of the suity!

So the restraints on the holdine and alienation

of land are being ¢radually abolished., In Nsw York

aliens mav, bv taking certain steps prescribed by

1. ™. Y. Code Civ. Pro. 3Sec. 1870 . . .
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statute, take, held and dispose of real property.l
With one exceptioy, the power of alienation can not
now be suspended for a longer period than two lives
in being,2 and agricultural lands can not be leased
for mnore than fourtesn vears. Married women may
now hold and uonﬁev real estate as though they were
sole, Lands belonging to an infant may be easily
sold by applyihg to the court, and & late sension o
the legislature has extended the right and made it
much easier.3 1In this state a woman’s inchoate
right of dower mav be released to any one, the lgst
Lecislature havine extended her previous right to
release to her husband only. Tenants by curtesy amnl
dower may take gross sums in lieu thereof, =nd mér%

rpages have almost universally come to be considered

1. N.Y. Rev. St., 8th. Ed, 2420 . . .
20 No'[. ReV- StQ’ Stjlu -E;di 2432! Secs' 151 160
3. W.Y. Rev. St., 8th, Bd. 2431, Sec. 3,
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as mere llens,

The people of this state in their sovereign
caprcity have declaredi: "All lands within this state
are declared to be allodial, so that, subject to tie
liability of escheat, the entire and absolute prope.
tv is vested in the owners, accordine to th: na-
ture of their respective estates { and all feudal
tenures of every description, with all their inci-
dents, are abolished".}

A1l this shows s8till & tendency to nake land
more effectuallr a commercial commodity in everv
possible way, But it is difficult to see how much
more advance can hencforth be made along these lina,
for it seems as 1if the mltimate simplicity of com-
mercial tenures has bee practically reached., If .

ey
further progress is to take place, and 4 Cessation

1. N.Y. Rew.3t, 8th, #di., Sec, 3, p. 2418,
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of human proeress is scarcely conceivable, it must

be along lines not now clerrlvy distinguishable.-



SummarzrevVy and Conclusion.

The result of this inquirv shows that the whole
moﬁement of socletv, from the earliest times to the
present, has been from status to contract, a gradu-
al disentanglement of indi%idu&l fron collectiﬁe
rignts, 8 transfer of the bond of union that holds
men together in civil society from consanguinity,
to land; and onlv in the modern Western world, whim.
has passed through feudalism, has there been ercctd
a territorial society or state, .where land is consi-
ered as a commercial commodity, to be bartered and
sold br the iﬁdiﬁidual as other commodities., Moderh

A

ownership in severalts has grown, not alone from tie

precarous possession of the servile classes, but
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fron the indestructible association ol the status oi
a Treeman with a share in the land of the communi-
ty to which he belonged.

The constant tendency has been to convert the
free cultivating communitw into the manor, and thus
through feudalism to reach the goal ol private prop
erty in land. But the way was lonc and tortuous,
and if a thoroush understanding of the situation
shall lead civiliged nations, in their dealings
with nations which have not yvet reached our plane,
to so bring about the inevitable transformation as
not to lead them tihrough all th%lmaizes of the feuc
2l systemn, Dt to brine themn directlvy to the desird
coal, this laborious investigation will not have be
been in vain, The ultimate settlement of the Irish

land gquestion, and of the manv questions arising

out of the relations of the Huropean nations with
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the #ast, as well as the quection of the relation
AT ART 0 eavernacnt to the the Americen Indian,
all depend directly upon tiie principles here in-
volved., oreover in order to thorourhly under-
stand existing lowvs and institutions to-dav, 1% 1s
1

necessarr to know their origin, naturc and historv.

On the other hand, with reference to our own

{vture Trocress, if the sisns of the LHimes, indicat

ey
(453

ing o groving sense of & universal brotherhnnd o

man, resllvy point, as manv able men alTira, to a re

turn to tie earlv coanunisn ol our Ifathers, 2t leag
so far a8 regards land and produvetive forces, then
a thorouch understandine of this whole subject is
absolutelv necessary, in order that we mav escape
the pitlalls and isilures of the old system, and
that we may build deep 2and strong the Ifoundatinns

0f the new, which are laid for posterity.

1. ' .
(

IV %y

g
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Then iinallv, a8 a matter ol true cuvlture and
scholarly attainnent, investirations such as these
shnﬁld rather be encouraged than discouraged, It
involves, both on the port of the patient investi-
getor and the zeneral rerder, ~ sharpening of the
intellect and » brosdenine n¥ the svmpat-ies, otiher

wise unatteinanle,

7”4&7 s, £93.
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