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CEAPTER 1I.

The Charscter and geore of the Inguiry.

The subject which this article discusses involves a
aquestion which has not been <ircecctly raised before the courts
with muen frequency. If the zmount of litisation is the
measure of imrortance,, 2= 1t Iis art to be considercd in these
times when every one is so intensely practical, then the writ-
er's cholce of a subject may be critieiscd as Leinz one of
not very 2zreat rractical valuc. But this eriticiem, will be
found, uron reflection, to be souzewnzat unjust and surerficial-
The infrequency of litization on the subject is due chieflzf
to the faet that there hae been a hesitancy in trhis country
to adort the English doetrine, and sznswer the question af-
firmatively.

Whether rractieal or not, however, a question upron

which able jurists like LorZ Camrbell, Lord Justice Brett,



W

LorZ? Selborne, Vr. Justircc Croarion an?d T'rlg on the one cide,
have ciffered from lr. Justice Coleridre and Lord Chicef Jus-
tice Coleridge on the other nand, and concerning wnien the
highest courts of variocus states aave »cacned dire-tly op-
posite eonclusions, must indecd be a cloce and interesting
one, the study of which cannot be entircly without profit.

But the writer ventures to suzzest that the gquestion
is a very rracticzl cne; one, in fact, which vitally concerns
both the commercial and the labor interests of our country.
This would be quickly noticable if the answer was universally
in the zffirmative, on aceount of the litization whien it
would give ricc to, and the limitations whien il weuld rlace
upon the freedom which now reigne comrar tively uniisturbed
in the cormercial worldy and becausc the souniest and best
authorities, as the vriter attempts hereiﬁ.to show, have
answered the question in the nezative, and thus protecicd
that commercial freecom from unwise restraint, shall we say
that the guecstion is any the less rractical?

A word aleo as 1o the score of this zrticle. The
limits cet Ly custom upon simila» nvo'uetions forbid the

discussion merein of the very live tories of the legzality of
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strikes and boycotts. But the question hcere discussed
arises, and should be rightly determince?, before one enters
that domain of legal ccntroversy. The fact that this 1is =0
ie emrhasired by the ill-advises dicta vhnich are to be found
frequently in judieial oviaions rendered in escez arising out
of sueh labor trocubles. The latest and most rroainent illus-
tration of *hie is to be found in the recent orinion of Un-
ited states Circuilt Juize 7afi, in the Ann ArLor Railroad
strike case, which decision created zreat - furore in labor
cireles and has been the subject of much newsrarer comment.

In the cource of his opinion (See 54 Fel.Rep., 730, at page 740)
after referring Lriefly to the English cases and the Mass-
achusetts case, whiech it 1s attempted to show herein are not
based uron sound rrincirzles of 1lsw, and to the tvo llew York
cases--- which are shown herein to be not in point at all ---
Judge Taft says,- "If 2 rerson, with rishts sccured by contras,
may, in case of loss, recover damazces from one not a pa 3Tto
the contract, who, with intent 1o injure him, induces a

breach of it, a forticri can one whoce rizhts arc secured

by statute recover damasges from a terson who, with intent to

injure nim, rrocurce the violation of those rizhts by another



and causes loss." By way of parenthecis, 1t aisht bLe noted
that the real intent --- the rrim.ry motive --- of the strili-
ing enginecers, wa2s not to injure any one, but instead it was

a noble and rhilanthropic rurrose to benefit their fellow-
enzincers by enabling them t: obtzin better comrensation for
their labor. Had Judze Taft carefully investizated all the
authorities both pro and con, it is safe to>preiiot that he
would not have made thie statement rezariiny the existence of
a right of action for malicicus interference with contract at
comrion law. As the case which he was considering arose under
the statute known as the Inter-state Commerce 1lzw, the above
statement may be <Jismissed as a merc diectum. But it suffices
to illustrate the necessity of 2a correcl understa.ding of the
princirle involved, for incorrect dicta are often a source

of much annoyance, and are liable to Trove dangerous stumbling
blockes in futurc yesrs.

It will thus be seen that it is the purrose of thals
discussion to lead ur to, bul not zcross, the threshnhold of
the labor provlems. And it is only after this rrecelinz in-
quiry 1s properly =nswered that one is rrerared to enter uron
an intellizent consideration of the lezal quertions waich

labor disturbances give rise to.



CHAPTER 1II.
The Origin and Extcent of the English Doctirine.

In the ycear of our Lord, the one thousand eight
hundred and fifty-first, and of the reign of her Gracious
Majesty, Queen Vietcria, the fourtecnth, there lived in the
city of London, Ingland, a good and loyal subject bearing the
name of Benjaémin Lumley. Mr.Lumley was the lessee and rro-
rrietcr of her ilajestiy'e Theatre, in the said city of London,
wherelin he caused to be produced from time to time, enter-
tainments of an elevating and ennobling nature, from Which_
his matrons derived zreat rleasurce, and himself great profit.
In order to add to Lot the rlezsurce and the rrofit, in Novem-
b~r, 1851, he cntered into an cnzagement with ledemoiselle
Johanna Vagner, of Berlin, cantetriee to the Courti of His
Majesty, the King of Prussiza, and a singer of evident great

renown, LY which she bound nerself to sing at ner Majesty's

o

Theatre 1n Loncon for thrce 1ontas from April 1, 18582, for the



nodest remneration of 400 wowvnds storling fer onith, and
further agrecd that during sald tinme she vwould ot use her
talents at any other theztrc or concert without the exrress
consent of ilr. Lumley. But there wvoe in tue zreat clty of
London anotner theztre, knovn ac the Covent Garden Theatre,
the proprictcr of vihlceh was r. Treduricll Gyce. r. Gye
gomenhow concelved the notion that i1t woulé Le a nice thing to
have iliss Wazner sing at nis tueatre, or, at any rate, that
it would Z@rieve nis soul t2 m=ve als business rival, liy.
Lumley, rearzing 2 horvest of wealtn because of ner talents.
So he, vith fvll Trovledoe ¢i 1hic existing contract, and with
a deliberate yurzosc to injure nis rival ond Letter himself,

o

mzade the primédonna a betier offer to come and sing at nis

2

~t2 are .0t of

[N

theatre instead of 21 IIr Lumley'e. Ari

]

(

necessity philanthroprhicts, and as the ilademoisclle was sing-—
inz for lucre 28 vwell z2e for fane
deliberately broke her contract witn Lumley, and rroceeded
to delight the zudiences at tnhe Covent. Garcen Theatre with
the rare and exquisitc richnecs of .eor meledious voice.

Mr Lumley felt ihat he hzsg been deeply wronged, and althoug

Mises Vazrer'd notes did not ring ihrou-n irce arches of his

:, she accerted the zrorositia,



theatre, tuhere was 'mislic in the zir all sbout tnere, never-

thelers, for he forithwith causcd thie courts of jusilice to

“hum, 80 to erecak, in nile efforte 1o rrotect

dress Tiic wronzs. And

there aroce 1vc ¢reotl lezding

-2

In one of thom, the doctrine
of eaqulty vill by wmeove ci ot

of a contract for pcresonal servieces, contzining both 2

itive and =2

the srecific rerformance of ihe entire contract.
Wagner, 1 Deg.M.& G., 604.
lHaving obtained such =

Miss Wagzrcer from singing at the Coment. Gardcn Theater,

enjoining
attention
of law to0 recover dasmages

wvith trhe contract trhaot

-
SO

PSS 20N

out

)

hie rizhts and re-
of the litization whiceh followed

in nglish jurisprudence,

w32 establishes that a court

inguciion restrain the breach

rosS-—-

nezativeagreement, cven thougn it cznnot enforce

(Lumley v.

1 injunction restraining

and

Gye not to emprloy her there, Lumley next turned his

morc rarticularly upon Gye, and sued nim in a court

Tor a1les malicicus interference
been madce between imself (Lumley)

and Miss Wagner, and for maliciously enticing and zrocuring

her to break

ration on the zround that

a sufficient cause of actiorn, but uvron the

suen contract.

S~

v0

Gye demurrad to Lumley's decla-

-

Tazts gtatel

2i4 not constitute

w

a2rrument of such

=



derurrer, tnie Gourt of Queen's Zench cverruled thic same, and
held that mallcious interference with a contrazt was an
actionable wronz. (Lwiley v. Gye, 2 Ellis & 3lackburn,218)
It is the doetrine ia2id down for the first tirne in the latter
case, which it 1s the rurzozc of tils article 1o consider.

Ae this ca=zc is therefore the corner stone urcn vwhich we

shall either erecct our rurcrsiructure of 2 legal vrong and

@]

the renedy tacreior, or else reject zs being unfit to build

upon becauese it ie iaid in the quicisands of falsc and erron-
eous rearfoninze, neither time nor csrace can be deemed

missrent vwhich 1ls Acvoted {to coxaznining somevhat at lenzth

-

the ratio Zdecidendl of tint ceace.

Lumley v. Gyc, =2¢ zlrczdy intimated, was a case of

-

the first imrression. it woe concede’l on both sides that a

right of action had for o ioax time existed in favor of‘”

a master against 2 pereocn vao enticed svway hile servant. But
here the ccmmon legal pathwzy 4lvidel, and the ornzosing coun-
gel went in different directions, cach, of course, asseriing
that hie »road was the riznht one. It was urzed on the part

of the “efcnd i that the T—-incille was an anomalous one,

vhieh had become cngrafied urcon tihc 12w in the days of slavery,



when the zervant was considered the rroverty of the master,
and that it should not be enlar~c, but snould be confined to
those cases in which the strict relation of macster and servant
existéd, and wae not asulizable 1o thie ease of =2 <Zramatic
artiste. O tne other hanZ, it was contended that the mas-
ter's rizht of aetic: zlLove alluded to was but a branch of
the zeneral rule iaid dovn Cowyr't ligeet, Action on the Case
(A), that "in all caser, where man has temporal loss or dam-
age by the wrong of another, he may have an action on the

case to hn —oralrca in damsges ' and that weder that principle
the malicious znd intenticnal rrocurement of the vreach of any
contract wos an injury for whieh a cause of action would lie.
While a majority of the court decided in favor of the rlain-
tiff, they differcc scmevhat as to thie basis of the decision,
and each one wrote a: orinion. Crompton J., held that the

rrincirle of ziving & cause of action Ior enticing away a

}~1-

servant was arrlicevle to a czce where the Zefendant mallie-
iously procures a2 rarty under zontraci 10 render cxclusive
rersonal sevicc for a specified time, as wze lliss Yazner, Lo
refuse to sive such secrvice;, but he deciined 1o hold the

broader daoctrine ithat 2n action would lie for maliciocus in-
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terference with ony congract, as being unncceessary to the
declision of the case, althouzrl he evidence? a strong lcaning
in favor of that view. Erle J., tock the broad view that

"he who prooﬁres maliciously a2 damzzc to another by a vio-
lation of nhic right, ought tc Le made to indemnify; and that
whether he rrocures an actionable wrons, or a Lreacn of con-
tract." Tigvtman J., tcok a rosition about midway teiween
the other two, and in favor of the rleintiff. But Sir Jonn
Coleridge, J. wrote a very strong, able, and learned dis-
senting orinion, which has been much admired, and the rea-
soning of wi:ien seems to the present writer to be conclusively
convineing. He maintained with great force that it was a
general rule of la2w tmt the remedy for breach of contract

is confined to the contracting parties; that the partles enter
into the contract with that under~tsding; that as man is a
free moral agent, the breach °f contract is the act, not of
the third rarty, tut of the party to the contract hiumself;
that an interflerence with the contract if not malicilous,

iz concededly not actionsable; and thdt "to draw a line bo-
tween =4dvice, persuasion, enticement and zrocurement is rrac-

tically imrossible in a court of jJjustice, who shall scy how

-
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mich of a frce azents resolution flowes from the interference
of other ninds, or tue indencudent resolution >f his own?
This is a matter for the czsuiet rather than the jurist; still
lese ie 1t for the Jjurymen.® He then goec on to zointl out
that the right of actlion by tnc master for cntleling away his
gservant 1s an admitied exception to the above rule, which had
its origin in the famous hicstoriesl Btatute of Laborers, pascs-
ed in 1349, in the twenty-inird year of the reigh of Edwand
the Third. This statute was enacted in consequence of the
great nortzlity whiech Trevailed amonz the lover classes on
account of the reaveges of the Tlach Dezth, with the resulf of
producing a great scarcity of menial labor. This occureed
during the transition period from serfdom to free labor, and
the statute had a most important bearing on ithe zgreat social
revolution vhich was then in progress. (See Green's History
of the English Peorle, Vol. I., ». 4C5 ct seq.) The Statute
/
of Laborers it~elf immresses one wao rcads it now, in this
day of freedom, as a most tyrannical and orrressive measure;
and is a striking land na> of the Darriers wniceh have been
rlaced from time to time in th¢ wathwzy of mrosress and en-

; . - . R P i a4
lightened freedom. in the rrcaplc to the statute it 1s sald:
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"Many seceing ihe necessity of masters, 2.4 great scarclty
of cervants, will not serve unle=s they may rccelvc excessive
wages, and some rather bez in idleness, than by labor to get

their living; we considering the grieveous incommodities,

whieh of the lack estecially of plouzhmen and of suech laborers

may herecealier come, have ordaincd,," ete. It wae then en-
acted that "every man and woman, of whatsoever condition,
free or bond, sble in body, and within the age of three score
Yyears ————mem—m—mm e — not having of is own whereof he
may live, nor lands of his own about the tillage of which he
may occupy nimeself, ancd not serving arny other, shall be

bound to serve the emrloyer who shz2ll require hin to do so,
and shall take only the vegee whieh were accustomed to be
taken in the neighborhood where he is bLound to cerve' {two
years before the plague began. It was further made an offersg
runiehable by imrrisconrent, for any mower, rearer, or other
laborer or servant to depart from service before the expir-
ation of the time of service azreed on; and no one is to re-

ceive or retain, any such offender in his service under like

rain of imprisomment.

After recounting this Statute, Judge Coleridge by
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2 corefrl exerirncdion of tl.e cores cricing lhucreafter goes
on to ehcw thzt this statute voe the foundation of the action
for the entiecin~ away of a hirer ccrvant, and rcaches the
eonclusion that such richi of action, being a exccrtion to
the ~cneral rule of law, chould be linmited rather than extend-
ed, and was not aprlicable to the czse at bar. But Judge
Colericdge's able orinion was after al.l only a 3dissenting one,
s0 the demurrer was overruled, tnhe defendant was allowed to
rlead, 212 the cargse went to trial. | "me doctirine of law thus
estabLlished by thiec czse wis very =eriously questioned, but
ag the defendant recovereda verdict uron the trial (seec Smith's
Lez2iny Cases, 8ta Bi., Vol. I., . 508) theve was no orpor-
turilty for carrying the @ase 1o the Court cf Lrrors, and the
highest authority uron the zrorosition could not be obtained.
After a lapse of nearly three decades, however, the
doctrine of Lunley v. Gye, c2me up scuarcly for eonsideration
in 1881, in the Court of Apreals in Bowen v. 2ll, L.R. C
Q.B.Div., 333. Thie wae 2n action for rersiading a siilled

workman, who, with a few others, Toscessed secretl process

W

for marnufacturing ~lazed Uricis, to LrezXx nis contract with

the rl2intiff for ezcluslve service for five years. The
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decision in Luxnley v. Gyc, it will be noticcesd, restced uron two
prorocitions, vig.:i-

(1) That =1 zetion will lic for the procuring the
breach of any contract, when tic szne is done wiih a malicious
intent;

(2) That the excertional rule arzlieable to contracts
between master and servant was cqually 2x=zlizzoie to any con-

tract for tersonal

court leaned mcre stron

the first. ot

the second an? ted

230
its decision, and

twvo rariies

incdueces cie cf
ing thereby to injure the
able wrong. Particular

be actionable, tle

of
effect that lr. Justice
t.c Stztite of

ed, and adds that "if,

cservices;
ngly on the seccond
1i1 Bovren
ne

laida “down the broad

interference miced

Lalorers,

in or“er *¢

e

althoush the majority of the

na

wrorvosition ithan on

- - T
JS. uall,

tae court repudiated

“irst mrisecitle as the bvasis of

soctrine that a man who

tc & contract vo brear 1t, intend-

other, does that other an action-

/J

-

~

3 S

=

trcss 1Is 1a on tne roint that to

be malicious. Sreaking

in Zowen v, Hall, states

Coler: riznt in maintszining

rvant was

be cxvend-

v G:,' ©,



-17 -

it nad becen necesstary to zdcyt thie (cecond) rrovosition,

we should have much coubted, to #ay the least.--————cemom—omm

But we think the cacc ie beticr cuiioricd upon the first and
: 4 + 5 4

larger Jdoctrine. Ir Bowen ve. Hall there was also a dis-

centing oprinion, and the judge wic wrote it was also a Col-
eridge, being none other than the Right Hon. John DuXe, Lord
Coleridge, the then and now Lord Chief Justice of England.
With great foree 211 clearncss, he lays down the doctrine that
“an action does not and ocugnt not tc lie against a third per-
son for maliciously and injuriously enticing and procuring
another to break a contract in s case where the relatiocn of

master and servant in a strict sense dces not exist.n He

then goes on to say,+ "It i1s I belicve admittied that if a man
maliciously endeavors to persuade another io break a cantract

but fails in nis endeavor, the malicious motive is not in

itself a cause of action. it is, I believe, also admitted
——————————— that 1if a man en<ecavors to rTersuade another 1o

break hie contract and succeecs in his endeavor, yct if he
does this without what the 1w callg'nzlice' the damage wnich
resulty however zreat, is 1ot in itrelf a couse of action;

I mean, of course, a cause of actisn against him. 3ut if
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the damage which is not in itself actionable be joined 1o a
motive whiech is not in itself actionable, the two tozgether
form a cause of action. This seans a strange couclusion.®
Then after meeting the arsuments that tne actions for libel
and consyiracy are analogous to this by showing that in each

of these cases there is a wronsful et as well as a malicious

motive he adds,- "I do not Xnow,excert in the case of Lumley

-

-

v. Gye, that it has ever bLeeir kheld trhzt conduet of the same

person for doinz thne same thinz under the ssme circumstanceg

with the same result is actionable -r not actionable according
to whether his inwvard motive was selfishh or unselfish for

wvhat he dia. I think tze inquiries to which this view of
the law would lead zre dangerous and inexmeiient inquiries

for cocurts of justice; judges are not very fit for them, and
juries are very unfit. I think, therefore, that Lumley v.
Gye, should be overruled.! In the case again, however,
logic znd sound reason vere overcome by votes, and so the
econelusions of Lord Caicef Justieve have passcd into aistory,
rot as an autroritative exposition of the law,but merely as
the individual orinion of a <issenting judge. The result and

effect of these two cases ic that, in Inglish law, where the
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decisions are of Linding force, vhile a contract does not im-

rosc a positive ohlimation uron a person o is not a rariy to

it whercby he can be comrellcel o 42 some act or thing, yet

it does imrerse uron him o ne~ative by zs a result of

-

which ¢ must refrain from doiny things vaicn ne mizght cther-

wise do freely; that is, he must resrect the cortractual tie
and not intormeddle therowitnh; and if ane <oes so, from a
selfish =motive, ne can bHe muleted in Jamages therefor. In
other words the cbligation created Ly contract, ot merely
for personal services, but of any kind or nature whatsoever,
is a res which is the subject of ovnershiy, and the oblizee
will be trotected as owrer of the szme. It is as if that
vague, intangible ané metmphysical contzed, knowvn in the law,

ag the meeting of =inds, azsre~:tic mentium, wahich brings a

contract into being, at the szme ioment erectes about such
contract a sort of inviséble barbei-wire fence, within the
bounds of which no thirs rTereon cen veniure ssve at his reril.
In Lumley vs. Gye, the court arrarcntly limited the
princivle to the case of contracts for execlusive tersonal

rvices. in Bowen vs. hall, the contract or rrocuring

the breach of vmich the defeniant was sue” wae also a contract
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for such service. But the recasoning of the court was not
confined to such casce, and the yrincivle as lald down by the
Prevailing judges ani as orrosel vy Lord Chief Justice Coler-—
idze is artlicable to the whcle field of contracts. it

seeme theref-rc, that it would meke o diflerence whether

the contract werec for rersonal services, for the sale of
zoodse, for t.e payucent of money uron a rromissory rote, a
Promise to marry,or any kind of contract; ir any and all casges
if a third party interferes and procures a Dbreaen and does

so maliciously, a right °f action will llie zzainet him. In

passing, it may be of intarest to rote thiat wvhile Bowen vs.
Hall settles the rincirle of laovw conclusively, ziid leaves

it ro longer an oren quection in Tngland, yet 1t does not meet
with unanimous arrroval even by loyal Britons. That ecminent
English law writer, Sir 7illion R. Anson, in his adnmirablc
work on the Law of Contracts gives the doecirine an ayrar-—-
ently reluctant endorsement, while the able ans brilliant

Sir Frederick Pollocx charactcrizes the decision in Lumley vs.
Gye astanemalous at Dbest" and swallcws it wiih a wry fTace as
if it were a bitier pill. (See Anson on Contracts, iowlton's

edition, p. 277; Pollock on Torts, . 451). Angd the doe-—-
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trine of Lumley ves. Gye hae Decen cuecstioned in a very recent
artlele by Juige V.E.Ormsby on "lzlice in the Law of Torts*

In Law Quorterly Review, Vol. VIII., . 14%.



CHAPTEER  III.

The Attitude of the American Autnorities on the Question.

Having considered the English doctrine, ve next
naturally inguire, what zosition hove the American Courts
taken on this question? The rignht of action for enticing

/i”rezift
away a2 menial servant hac, ss has alreadyﬂzointod out, becomne
a scttled princirle of 12w lonz before the American Revolution,
and in a large mzjority of ithe states the doetrine seems to
have been reccived and accerie’ as part of our inheritancé
from the mzther country, =ucu of 1t zood, and some of it bad,
but all of which came in without cuestizning, a5 to its orizin
or socundness undcer the rrotectiniy folds of hzat sacraed hclr-
loom knovn as the "Comozn Law.® Thie ~rinecigle ia< been so
generally recognized that bul a e leading cases nced be

citea. (See Woodward vs. Washburn, 3 Denlo, 309, Cixby vs.

Dunlap, 56 N.H., 45C; seme case, 22 Am.Xcr., 475, and note



following; Noice ve. Brown, 30 W.J.L., 569; Amcs vs. Rall-
way Co., 117 Mass., T41).

But when we come 1o the braad coctrinc of the Inglish
courts that a right of action lics for wmallicious interference
with any contract, ve find the American courts in inharmonious
discord; a few follow’ it to ite full cxlent, others reject

it in toto, and still ostucre toke a rosition, which 1s uneither

logical nor zraceful, about nalf-way between the two.

Let us examinc the r=rinciral authoritios. Probably
the leading czee citced ag suizcertiing the English doctrine is
Talker vs. Cronin, (107 Masc., £E5,) cdeciZed in 1871, which
was betore the Englier Ccurt of Aryrezl had rasscd upon tne
case of Bowen vs. Hall. in thie cace the rlaintiff, who was
a shoe manufacturcr, sued the defendant for, unlawfully and
without justifliable causec, inducing scveral shoema2iicrs em-
plcyed by him to break their coniracts, and leave Liis service.
It was held that he could recover, ells,J., ctating the

princirlc involved as follow

mn

,— 'Ivery one has the right to
enjoy the fruites and advantages of 2is own enteririse, indus-
try, siill and credit. Ec hzs no right tc be rrotectecd

against competition; but ne hae a right t2 be free fron
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malicious and wanton interfercnce, disturbance or annoyance.
If disturbance or lcee come 2s a ra=ult of comretition, or

the exercise of liie ri~hie LHv others, it is damrnum avsque
) b ——— e

v

injuria, unless some su crior rizht by contri2tl or othorwise
is interfered witnh. 3t if it comes from the mercly wanton
or malicious acts of others, wiinout the justificalicn of

coxretition or the cervice of any interest or lawiul Turiose,
it then stznds uron a éificrent footing.™ An¢g futrner on in

Ly

speaking of the zener:l,concezed rignt of action for entieing
away 2 servant, he says, "It n:e sometimes been surrosed that

this doctrine srr-=nz from the Imzlish siztute of Laborers, and

w2e confined to menial service. 3ut are zatisfied that it

O

ie founded urcn the lesal rizht Zerived from ithe countiract,

and not merely -2rcn the relaticn of macstcr ané servant; and
that it arxl.es to all contracts of emrlcyment, if not to
contracts of every description.® He cites in su.rtort of

nie view Lumley ve. Gye, and several olc czsecs of one kind or
another where damazes vere allowed for the vwzuion interfer-
ence of one pereon with tre affairs of anothcr, eos for cxample.

slander, enticing wife to remzin sway from her nhusbandg, ete.,

etc. Eut in all of tne latter cz=zes, 1t seccoms to the rresent
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writer, there c¢an Le fourd not only o wronzgful motive, but a

wrongful act 2¢ well. i:» an able article on "The Boycott

ag a Groun< for Damages" Tnblished in 1887 (21 Am.Law Review,
509) Mr. Jomm . Wicmore, of Bostor, syeaking of Walker vs.
Cronin, says,-at raze £192, that it "is 2 mush gquoted case,
and emphasizes a Iistinetion between a violent or fraudulent
interference and ordinary tersuasion. The court goes furtiherx
however, and neld that cven truiaful persuasion, when malle-
ious, is actionable. This, I venture to say, was ilncorrect.
Of the decisicne ciicd therein Tor this point ot one surportis
it. The dietinction must rest, nct up-n the quality of the
motive, but uron the nature of thc outwvard act. There 1s no
more persistent and yet no more unfounded notion, than that
motive --- I do not say intention --- can become the turning
roint of civil liability --- ns noticn more fitted to reverse
lezal relations and to 1axe chaos out of definite Trineciple.t
In Dudley v-<. Briz3zs, 141 Mass., 532 (1880C), the
plaintiff had for several years published biennially a dirce-
tory of Bristol County, and was Trewnaring to issue anocther in
due season, wnen the defendant came upon the scene, represent-

ed to the patrons o2f the rlaintiff that he hzs rurchased the
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plaintiff's businers, and sold them a dircetory bearing the
same name as thot usualiy issued Ly the zlaintiff. He sued
for damages, invoking the authority of Lumley vs. Gye and
WalZer vs. Cronin, but while the court cxrres=ed it~ atrroval
of those cases, 1t decidcd against ithe wlaintifi's »izght to
recover, becauce therc was 1o zetual ceoniract betwees him and

his ratrones. And yet, hevre was ot only maliecec, but an in-

depcndent wrongful act, to wit, false reprrcsentations
The Sunreme Court of Nortnh Caroslina in 1871 in

Haskins ve. Royster, 70 N.C., GC1l, arrlied the doctrine of
Lumley vs. Gye, to a carfe where the defendant induced several
“erorrers® that isg, farm laborers worikinz land on zhares, to
brezk their contract with the rlaintiff, and in so doing over-
ruled the <Zecision of ithat eninent jurist and able writer,
Juége Alblonvi. Tourgee, in the lower court. Rodman, J.,

who wrote the orinion, after stating that the rrincizle is
settled that malicious interfercrnce with a contract for person
al services is actionable, follows it with a scentimental and
rhetorical flourish, thus,- "1t need scarcely be s2id that
there is nothing in this zrineirle inconsistent with

nerzonal

P

freedom, else we sinould not find it in the laws of the freest
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and most enlightened States in the world. It extends im-
partially to every zrade of serviec, from the most brilliant
and best rtaid to the most homely, and it shelters our neare~t
and tenderest domestice relztions from tne interference of
maliciocus intermeddlers. it 1s ot derived from any idca
of rrorerty by the one rarty in the otner, but is an inferen
from the obligation of a contract freely made by competent
persons." He then follows with an extoeonsive quotation from
the crinion in Welker vs. Cronin, which he neartily endorses.
In 1877 the quection again came before the Surrecme
Couft of iortn Carolina in Jones vs. Stanley, 7¢ N.C., 357.
The Tlaintiff nhad made a eontract with a rallroad company
of which the defendant was Bresideont and Suprerintcendent by
whier sald company azreed to itransrort from various points on
thelr road to liorchead City, a large number of cross-ties,
which the rlaintiff had contracted 1o Zeliver in Cuba. ATter
the contract had been rartly rerformed, ithe defendant malic-
iously, and for the rurroce of injur,ing the rlaintiff, that
ie, to vent a rersonal stite, rcfused as an ofiicial of ihe
Railroéd Comrany to comrletc the contract. The Tlaintiff

sued him individually, and was allowed to recover. Rodman,
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J., the same judge who wrote the ovinion in Haskins vs.
Royster, after referring to that case, disroses of tnhis one
very briefly as follows,- "The same reasons COvVer CVery cas
where one perason naliciously ersuzdes another to broax any
contraect with a third rereon. It is not confined to con-
tracts for service.t Thile tne Trineirle as stated in the
cases heretofore considercsd has been broad enouzh to cover any
kind of a contract, this is tne first, and furthernore, the
only ec2s¢c where the rrincirzle nas been actuzlly arplied to
a contract otner than for rersonal services. Be it said to
the eredit of Worth Carolina, therefore, that, having adorted
the zrincirle, it has had the courage to apply it loziecally
to 1ts fullest extent!

The 7Tosltlon thus taxen by the X¥ortn Carolina court
ie in contra®™stinetion tc that taken by the Surrcme Court
of Maine in Harwood ve, Tillson, 75 le., 325 (1883) where a

1

right of action was denied the tlaintiff zzainst the defendant
for inducing, with zross malice,and almost by actual coer-
tion, the tenant of the plaintiff to breek nis contract for

the lease of a Jrellinz nousc, Peters, J., in the course

of nie opinion, after azrzrovinz of Lumley vs. Gye and Bowen



vs. Hall as arrlied o aevriea 2onte g, says,— "Any man may
advise arnother tc Lrez: a contract, if it be nst a contract

for rercsonal services. lic may uee any lawful influence or

means to make nie advicc prcvaill. in such a cacse, the law
deems it rot wisc or rracticable to inguire into the motive
that irestigcetec the zdvice. ie rcrcvet rey te morally and
not legally wrong.*® But the learned court fails to explain
why it is any more lezally wrong to interfcre with a contract
for rersonal service t 11 it 1s with any other Xind of con-
tract. This position is almost ludierously illogical.

In Chirley ve, Atliinson, 1 South.Rer., 934, the
Surreme Court of Tlorifa in 1887 chanzed the rersonal service
contract shoe sver to the otner foot, =0 to speszk, by holding
that a malicicus interference with a contra~t whercby an
emrloyee losee hie Tosition, gives 2 rizht of action by such
emrloyee agalnst the nariy =so interlerinzs.. If the Inglish
doctrine be deeme? 2t 211 worthy of srrroval whienr, nowcever,
wve 2eny, thies czec ust be consiserci ac 2d law, for it 1is

a clear arylication of the Thwomely olf szying that "vhat is

n

gauece for thc Toocse ls sauce for the

cirenze to sz2y the <doectrine winfe» Jiscuscsion seems
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least, a matter of ~rave doubt wvhcther such ri~ht of action

will ever be sustaines in thie state. Fozers ve. Lvarts,
. . e .- Acgrivan

17 N.Y.Supr., 284 (Dec. 1891). Judse Smitn'e ox3niern In

this caec has recently been affirmed by the Gfﬁoral Term in

Reynolds vs., Iverett, 22 W.V.cunzt., 306 (iaren, 1893). it

that be the attitude of the ow Yorik courts, it may be as-

o

7]

serted vith confidence that the

(@)

octrine of Lumley vs. Gyc,
which, a8 we have =zeen, had its fountaln hez27 in the master's
action for the enticing avay nie rervant, will not neet with
any arrroval here, should any smbitiows litigant sttemzi to
hzave 1t arrlicd.

Put in tvwo recont cases in ithe Court of Arrezls of
Kertucky, the entire Fnzlish doctrine as c=iablished by
Iumley ve. Gye and Bowen ve. Hall has been sguzrely ur for
consideration, and has been disarrroved and rejected abso-
lutely and comrletely in two able srinions whieh, it seems to
the rresent writer, ust cormend themeelves as romarkably
careful ant convineing to cvery carnest etudent vwho is impar-
11ally seexinz for the true doctrine, without a Treconceived
rrejudice or Dbilas elther tc the one view or the other.

The first case wss Chambers ve. Zaldwin, 18 S.W.Rep.,
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§7, which was decided Jany. 13, 1891.: The quecstion before
the Court was Whefher a right of action would lie for malici-
iously inducing a person, who had contracted to sell his crop
of tobacco to the rlaintiff, to break said contract. . The
answer vas, = lndlcated, in the negative. This was followed
just a week later by a decision in a caé%&%%% the exact coun-
terpart of Lumley vs. Gye, being an action to recover damages
for maliciously indueing the noted actrcse, Mary Anderson,
to break her contraet to arrear at the Masonic Temrle Theatre
in Louilsville. Following out the reasoning of the rrior
ease, the court held that there was no logiecal 4istinetion
between service contracts, and those of any other nature;
that even the so-called common law action for entiecing away
a servant had no foothold in that state, except so far as
provided by statute; and, therefore, that the rlaintiff could
not recover. (Boulier ve. M:ccauley, 15 S.%W.Rep., €0).

Tarning to the law writers, as distinguished from
judicial decisions, we fincd here =zlso a lact of harmony.
The English doctrine is rerudiate’ in effect by Judge Coolay
(sec Cooley on Torts, 2nd ¥d., 7. 581); while it is vigorously

urheld by Lyne S. Metealfe, Jr., the editor of the Central Law
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Journal in a notc which he apzenis to the rerort of the case
of Chambers ve. Baldwin (Cent.L.J., Vol. 32, p. 275). Mr.
Bishop, evidently witnout harving given the matter much ser-
loue consideration, virtuelly apzroves the English doetrine

(Bishor on Non-Contract Lew, Sec. 493). Agide from these

Ul

authorities there are sever:ol mazazine artieles which 4is-

cuse the effect and arrliecztiia 7 the <ocirine, but as they

-

agsume at the cutset that the Joctrine is zood law, they throw
no rarticular iisht upon the tresent discussion,

Briefly to review the American authorities, then,
it will be seen that while Yorth Carolina on the onc hand en-
dorses the Enzglish view, Kentuelky zoes to the other extreme
and rejects 1it, while lLizscachu=zcits and lMaine may be saicd to
t=Xe a position about midwsy between the two and hold that it
is at least aprlicevle to contraects for rersonal services.

It may also be fairly infereed from Burgess vs, Carpenter, 2

Rien, S.C., 7 (1870) that that state would reject the English

view. And Jones ve. Blocker, 43 Ga., 331, vhich is fre—

quently cited as suprorting such view 1s purely a case of
aster and servant, and therefore not in point.

The law In America may therefore be considered as



unsettled, with pornars a slivnt welsht of authority favor-

ing the Cra ting of a2 right of actiion Tor malicious interfer-

ence vith contractis for rersona gervices only,



CHAPT=ER 1IV.

tThat is the True Doetrine?

Should a right of action be allowed for maliciows

interference with contract or not? it mist be admitted
that the question is a close onz,3n1” a nice one. Zthically,

morally, and sentimentally, probsbly, the answer 1s naturally
in the affirmative. There 1g a 7corular unotion, esrcelally
in the minde of the laymen, thst the law will ecompel cvery
rerson to '"mind aie own business® or cuffer for not doinz so.
But when we come 1o analgyze thc question, and test it by the
arplication of fixcc lezal Trincizles, we zare 2lmost inev-
itably feorced to answver the cuestlion in the nesative. Let

ue briefly congider the rcasons vhy thnles is

L]
n

OC
At the ocutsct, lct ue 11t aslide all casges where
there 1s any fraud, decertion, misr2presentation, or coercion,

as a resilt of vhieh the intermaeidlor sroduces a Dreach of the



contract. Herc thnere is not only malice, buil = concelceoly
wrongful act. Herc the broeach is no{ the voluntary act of
the party to the contract, but hils real turpose is overcome
by the dceertion or coercion >f the tairs Tarty. Sueh cases
are clearly Z2lstinpguiched from the one under discussion, and
a right of action obviousely liec zmainst the wrons doer.
(Benton vs. Pratt, 2 Weusd., 385; Rice ve. Manley, 66 H.Y.,82)
Yet, curiously enough, thesc two caccs are to be found fre-
guently cited as surrortinz the Enzlish doctrine of Lunmley
vs. Gye, and Bowen ve. Hall, wnen in faet they 4o not do so
at ali.

Tut the gqueetior wmiza 7o 2xe consldcring 1s vhether
the mere truthful persuasio% of one T=riy to a contract to
break it, if matiecious, is zactionsable. Ag pointed out by
Coleridge, J., in Lumley ve. Gye, 1f the rersuasion be fronm
good motives, tihc interfercnce is clearly not actlonable.

But whether the motive Le =007 or bzd, the outward act is the

same in each ca=G. Hence if in one czce the zact is not
11lezal it cannct ve illicz=l in the other case elther. it is
Plain then that {the La? 2nd maliciows xmotive, the inward and

secret workinge of the mind, rmust be the test as to whether



'."7
L St

the action shall lieor not. The pivotal question around
which the whole matter recvolves ig, thercfore, can a man be
made to answver in a eoutt ¢f law =sdlely for a2 bad motive?
Riznt in this conncetion 2an interesting treatise might be
written uron the evolution of the doetrine of nalice in the
law of torts, but sisce,of cource,will not Termit. suffice
it to say that in the esrly dzyse, vhen the courts were rudi-
mentary affalrs, snd when the juries vere composed of the
neishbors who were ecalled in to settle local guarrels and

disputes, the zood or bzl motive with vhich zn aect was done
was always the chlef objezt of inguiry. But as civilization
has rrogresced, and the rresent systen of Jurisrrudence began
to share 1tself, the copstant tendency nas been to measure
lezal 1izbility and resroneibility by external standards,
rather than internal turrcees. Couris have recognirzed that
they were finite, end thereciore, fallible, zrd that uttemyted
judgments of motivee z2lone would often be vwrong, and were
therefore dangerous. (Sce Article on zlice g an Element of
Torts, 6 N.Y.Smr.Assn., 135). The zrineirle that = waliecious

motive will rot transform an act, otherwise iawful, into a

(1]

legal wronz has Leen frecucntly azzlied in otner classes o



cases. Thus, it has been meld that a maliclous and willful
diversion, by the fefendant, of subierrancous water on his
ovn lan? from adjoining lands of the rlaintiff, belng an ex-
ercise of a lavwiul rizht, is rot actiorzble. Phelrs ve. Nowlam,
72 W.Y., 39; TForgzier vs. Droun, 12 0.8t., 294; Chatfield vs.
Wilsan, 28 Vt., 40. And the sage gercertl Drinelrle is sus-
tained by the decicded weizht of authority throughout the
United States. Acler vs. Fenton, 24 How., .412. Benjamin vs.
Wheeler, 8 Gray, 410; Jeniiing vs. FPowler, 2% Pa.St., 308.

In the latter case, Mr. Justilece Jerealah 8. 3Zlack thus aprtly
expresses the doectrine,- vilalieclious motives mske a bad act
worse; but they cannot make that wronz vhich, in its own

essence, is lawful. Ten

0w

cweditor wno has a just debt

brings a sult or issues execution, thousn he “oes 1t out of
pure enmity to the debior, he ig szafe. in slander, 1if the
defendant proves the words sroken to be true, hils intention

to injure the tlaintiff Ly rroclaiming hie infamy, will not

defeat the justifiecatian. One who Tros

ecutcs another for a

e

crime need not show, in zn acticn

i)

o i

‘Q)

licione rrosecution,

ot
o+

that he was actuated by correct feelings 1f he can rrove that

there was zood rcason to believe the chsrges well founded.



In smort, any transaction whiech would be iawful andg rrozer
if- the varties were friends, cannot be madc the foundation
of an sction merely becauce tnhcy naz en to e enemies. As

lonz as a man kecrs himeelf within the 1law by coing no act

o+

which violates it, we must lceve nis wotives to Him who
searches the neart.

Malice, wevenze, and szite, when inaceompanied by
any unlaviful get, cznnct be considevcd vronzes whlenh a court
of law will redress; unquestiocnsbly they are wrong morall
but the punishment for such wrongs can only be safely meted
out in the final judzment day by the All-wise and Infallible

Judge. The allowance to any man, or set of men, of the right

to judge by whot internal rurzose aetion is, in a given case,

eontrolled, places in their 2ands 2 dangersus engine of power,
and 1t is the rellicy of the law to limit,rather than inecrease,
sueh authority.

But there zre other rezsons why this rixht of action
should not be grantecd.

One of them is, that when tvo rariies enter inte a
contract, cach looks to the osthor, and only to the sther for

any damages that may result from =2 breszh of 1ne same. it
S J



A., after having made a contrzet with Z., had a right to erect
a high stone wall around 5., and Xcor him shut in there until
he had oérried out nig rvart of the contract, then there
might be some rcason for ~iving A. 2 rizghi of action against
C. for leaping over =such wall =nd asking I, to dozart from
the enclosure before he had completed the contract. But no

such right exists. C., after E. has mate his contract with

o)

A., has just és mich rizht to talk with him as he had before;
and if he talks of the contract and says scmethning vhieh
causes B. to make up hie cwn mind 10 brezk the contract, the
the breach is clearly the act of B., and B. =lone sghould be
held responsible.

Turther, A's »ight to sue and recover from L. his
damages for the breach of contract 1s everywhere recognized
and admitted. Now, 1f hc also has a2 rizht to sue C., ih,in
effect,zives him two causes of action, one in tort and the
other in contract, for Lrecisely the same dsmaze. Inasmuch
as the two causcs of action arc cntircly distinct, there is
no reason way the rlalntif? should be compelled to elect be-
tween them, and the fact that he had recovered in one action

would be no bar +to the other action; the obvious result of
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this situation would ve, thevefore, that the rlaintiff could
recover double conycenezticn for nie injury. Under such a
state of affzire it would be a2 " ocitive aivantaze to the
rlaintiff to mave some outeidor maliciously interfere with
the contract; and in this z-e of scneniny and artifice, we

might be trested 1o the srectacle of =some Lright financler

T

deliberately wiarrsling with ais not-headed 2nd revengeful

<

fellow gitizen, for the cxrress purrosc of rrovoking nim to
a malicious interference with the contraectsof the former, in
order that he might recap his double damages zs a result
thereof. But rerhars it mey be urged in defense of the
English doctrine ithat double comrendation in damages 1s con-
trary to the tolicy of txzc izw, and thal a recovery in one
action would ve a bar to ‘2 recovery in the other, or would
be admisceible in evidence 1o reduce dsmazes in the other.

If that be so, how shall the matter be aprortiioned? hiech
judgment shall have rreference over the other? shall 1t be
left merely to the carrice of the Tlaintiff .as to which
action he shall —‘befng first? These suzgcetions are suf-

ficient 1o show some of the fallzaeles of the English doectfine,

and where it would lezd to, 1f adorted,



Finally, we must re udiate the entire docirine of
Lumley vs. Gye and Dowen vs, Hall, and the casces following
them, 2s being contrary to the spirit and customs of our
times. Even the old action by the master for entioing'away
his servant has outlived its rurrose and its usefulness, as
indicated by Mr. Justice Smith in Rogers ve. Evartis, ante,
and would have lony since been swept avay as a relic of
slave?y and of barbarism, were it not for the conscryatism
and tenaclity with which the courts éling to established fre-—
cedents. The most extenuating thing that can be said in
favor of its retention is that it has been used as a sort of
rez on whiech to hang the very rizhteous cause of action by a
rarent for the seduction of his dzuzater, and rerhaps this is
enough to entitle it to toleration in its present state of
comparatively "tinnocuous desuectude.” But to any ettempt-
to extend 1t beyond its narrow confines, as the English
authorities have <“one, therc is every reason for detormined
orrosition. This 1s the age of freedom --- freedcm of per-
gon, freedom of thcgght, freedom of sreecnh, zand free om of
business. e have advanced from the era of status to the

era of contract, and the spirit of competition is recognized
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and encouraged on every side. To concede this cause of
action is tc hamrer this stirit, to foster, to a certain ex-
tent, the stirit of :onoroly, and to place uncalled for
limitations uron lezitimate business rivalry.

The conclusion of this sreculative discussion is,
therefore, that malicious interference with contract, when
unaccomparied by fraud, falsc rerrcesentations, or coertion,
is not a legal wrong for which an action will lie. And a
fitting end is to be found in the following aguotations from
the opinions of Lewis, J., of the Kentuecky Court of Apreals

s a3

in the two cases rreviously referred to, 15 g8.V.Rkex., 57, 60.

"Competition frequently enzenders, not only a
spirit of rivalry, but enmity; and, if the motive infliuencin
every business transaction that may result in injury or in-
convenience to a business rival was made the test of its le~
gality, litization and strife would be vexatiously and un-
necessarily increaced, and thae sale and exchenge of commod-
ities very much nindercd.™

"It is not the rolicy of the law to restrict or
discourage comrctition in any business or occuration, whether

-

concerning prorerty or perconal service, there being ro good
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reason for making more stringent regulations, in respect to
the latter, except where some one of the domestie relations
exist, than the former; for if, in order tc heve sale and ex-
change of property frce and unrestrained, a person may law-
fully and without legal inquisition of nhis motive, buy what
another offers for sale, and has a rizght to sell, it is no
less just and exredient that, in order to have fair recmaner-
ation for labor, a person be allowes to hire the serviece of
any one sul Juris who offers to be hired. And in every
case, the employer shoulld be reaquired to look alone to the
person emrloyed for breach of the contract, Just as the

seller must look to the buyer, and the creditor to the debtor,
in default of payment; for t: enforze a doctrine making the
hirer responsible for btreach, by the rerson hired, of a pre-
vious contract with another inveolves lezal recognition of por-
sonal dominion, bordering on pure servitude, which i1s neither
in harmony with our form of governument nor well for those

who labor for subsistence.®

ety
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