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The rules of evicderce recognizec by the courte at
the present tire cve the out-zrowth of centuriecs of develop-

ment. Aceoriin:

ool
P

a trial took mcre of the nature of a combat betvween two sub-
~N

to tuae rrineciples of the anclent common law

)

jeets, tuan of a jucicizl invectiizztion Dy the soverelg:n
anthority for the rurrose >f acrinistering justice. A rarty
was entitled to all the acivantr~~~, I vgziccet to dlsclosing
the trutn, which pcecession anid sccr crgey could give him. He
ras excludel on acccurt of 1nlerest from being a witness in
his own favor; he cculd not be comrelled to be ezzmined 28 a
witness at the instance -7 tf of lLiis 27versary; and,
as an incident of this, a party was not allowe’ to obtain
elther an inspection Lefore trial, or the production at the

P

trial, of ire hoclhe, vaper

n

or documents of nis orzonent.

The administration of justice was so much interfered with by



this barabrous rule, that the court of Chancery interposec
its relief en¢ ~rantcd the bill of discovery, by means of
which a rarty could obtain rr:wm his antagonist eviderce
whiecn courts of 1law coulsd not comrel to be disclosed. This
innovation of the equity courts led to a great revolution in
the law of eviceirce. The onféﬁemcnt -f justice beecame

more recosnized as the object of all judicial investigztions,
and statutes were enazted i1 nearly all jurisdictions, giving
to courts of law the mower of couwrelliing a rarty to a suit to
prodice for nis adversary vwhatever documents, or like evi-
dence, he rosse=scd, whleh might be essential to the pros—
ecution or defense of his orronent's cause. The first of
such statutes was the Judiclary Act of 1789, passed by the
Federal goverrnment, extending tc couris of law the rower which
had hitherto been rossessed by the courts of chancery of cou-
vrelling a Ziscovery by the rarties; and similar statutes have
been rassed in nearly all, if 101 2all the 8tates. Recently,
the question has very frequently arisen, as to whether a
rerson can,without his consent, be comrelled to submit to &
surgical examination for the rurrose of furnishing evidence

against hinself. In no state, so far as I have becen able to
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ascertain, res therc been any statute :assed cxpressly author-
izing such an examination, except in New York where a bill

has passed the lemislature and is awoiting the action of the
Governor, and the rizht, if it eriete ¢t o1l, exiets inde-
rendent of statute, save those before cited compelling a poer-
son to disclose certain facts within his rossession.

An order or Trocess comrelling an exrosure or sub-
miscion of a wTerson to examination was known at common law in
a small number of cacer. Tor cxuzazle; tlackstone tells us
thet a trial Uy instection or cxamination night be resorted
to by the court without the 2ic¢ of a jury, ir certain cases,
"when the fact from ite nature mmict Le evident to the court
either from ocular demostration or other irreiragible rroof.n"
By this methos courtis might try the question of infaney,
idiosy or the identiiy of a zarty. fc uron an arreal of

vhen ,
mayhequthe issue joined wos whether therc was maj3henm or no
mayhem, the court mizht decide urzon instection, and for this
purrose they mizght call in the as<istance of surgeons. The
rrit de ventre inspeciendg'was another instancc where a

physical examination would be ordered. This was grantcd to

ascertain, whether a woman convicted of a capital crime was
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quick with child, in order to gusrd against takingthe 1ife
of the unborn child for the crime of the mothor. This writ
was also gzranted to rrotect the rightful succession to the
property of a deceased person agalnst fraudulent celaims of
illegitimate children, where a widow was susrected to feign
herself rregnant, in orcer to rroduce a surrosition heir

to the estate. In suech case the heir or devisee might have
a writ de ventre inspeciendo to examine whether she was with
child or not, and, if she was to Xeer her under rrorer re-
straint until delivcred. So far as I have been able to as-
certain these were the only cases in which the right to an
examination of the rerson was granted or had been rassed
upon dy the early e¢omaon law courts. In proceedings to
obtain a decree of mllity to a nmarriage on the grounds of
imrotence, the right to comrel a party tc submit to a surgi-
cal cexsmination was recognized at an early day in England, but
ecclesiastical courts had jurisdiction of such matters, and
they Troceeded according to the civil and cancn. law, and not
according to the course of the common law. As we never had
any ecclesiastical courts in this country, the jurisdiection

in proceedings to annul a marriage was granted, in the various



States, to the courts of law or equitr, and tne rights, exer-
cised by ecclesiastical ecourts in repard to ordering surglcal
exxaination in such cases, har contiled in -nost states to

be exercices by these courts. sueh, in brief, has been the
historical development of the power and authority exercised
by the courts in compelling an cxrosure or examination of the
rerson. o¢ a mexte of owvid o 7e tnus see, that in the
early 4-ys of the common law arn inspection or exzmination of
the pcrson was allowed in certain cases, but the harsh rule
was arrliecd, that no one could be compelled to give evidence
against himeelf. Later the rule protecting a rerson from
giving evidence against hineelf was relaxed throuzn the in-
fluence of courts of equity, and ©y the rzseczfeof statutes,
and now comes the ingquiry, can the couris compell a person to
submit to an inspection or examination, either in or out of
court, for the rurrose of furnishinzy evidence against himself?

At the rresent time such questions arisc usually

if not exciusively in actione for divorce, in actions for the
recovery of damages for injuries tc the rerson or in crimin-

al Trosccutions, which we will discuss in order.

%}



In Divorce Actions.

In proceedings to annul a marriage on grounds of
impoteney, as before stated, the courts upon a proper showing
have almost invariably, exercised tne power of orering an ex-
amination of cithor or botll parties. "hieg doctrine," says
Bishor in uils work on Marriaze, Divorce and Separation, "is
a product of that supreme rower to which all things, whether
in law or elsewhere, as of course must yield,----necessity.
The rarts concerned being concealed fron publce observation,
if insyection could not be comrellec, justice would, in many
instances, fail.® For this reason, in England, Scotlang,
France, and in most of the states of this country and probably
in other countries where this bar to marriage 1s acknowledged,
the courts have recuired the rarties, when the exigencies of
the proofs demandcd, to submit their persons to examination.
Parties marry for offsrring, and for the enjoyment of each

-r

nysically ineczracitated

+

others ferson;, and where 2a par

o)



from consummatirnz the marriage, with knowledge of such in-
capacity, enters into the marriage state, a gross fraud and
grievous injury is committed. The lav has provided a remedy
for these cases, and it is the duty of the court to aprly it.
"I{ mas been sald," observes Cir Villiam Scott in an early
case on the subjec¢t, "that the modes resorted to for proof

on thece occasions are offengive to nztural modesty; but
nature haz trovided no otihcr means; and we must be under the
necessity, either of szying that all relief is denied, or of
aprlliying the means within our rower. The court mist not
sacrifice justice to notions of delicacy of its ovm.* How-
ever, *this doectrine warrants no ncedless exposure, and the
richt being no broader than the prineciple underlying it,
ceases, when absolute necessitiy ends, and the necessity must
be made arrarent before the examination will be granted. in
the same opinion just aquoted Zrom, Sir 7Williiam Scott further
gsays. "If theve 1s just reason either to suspect ithe truth

of the statement, or to thinkx the injury unconsiderable

the court will hesitate, before it descends to modes of proof
which are painful. The age is entitlecd to great consider-

different
ation. The injury is very zzggk from that which may occur
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in ar ecarlier Teriod of life at a time of 1ifc¢ when the pas-
sions are subdued and marriage is contracted only for com-
fortable socilety. The cxposure also of a rerson at an ad-
vanced stage of 1ifc may be felt with greater abhorrence

and acquised in with :zuen more rclaetance than in the cacze of
a younzer person." This was a Yrocecding by a husband againg
his wife and the court refused to grant an order for an exam-
ination on account of the wife's age and tae husband's in-
sincerity.

In New York the Revised Statutes of 1830, provided
that suits to annul a Marriage should be by bill and conducted
in the same manncr as othcr suits prosecuted in courts of
equity. Under this sStatute, Chancellor Walworth speaking
for the court said: "I have no doubt as to the rower of this
court to comrel the rarties, in sueh a suit to submit to a
surgical examination, whenever it is necessary to ascertain
facts which are essential to the rrorer Zecision of the
cause. But a lady will not be compelied to submit to a
further examination, when it appears that she has already
submitied herself to the examination of competent surgeons,

whose testimony can be readily obtained. Investigations of



this v 7 are always indelicate and the modesci proof to which
raosort must of necescity be had muet frequently be very dis-
tressing to the feelinge of parties. It would therefore 1in
most cases be befter that the rariy comrlzining should sub-
mit to a disappointment, and by an amicable arrangement agree
to serarate, rather than beiny tne cause before a court for
its decision thereon. This court, however, is not at liberty
t0 decline jurisdietion in such a case, but must rroceed to
the examination and decision thereof in the manner required
by law, if the injured party thinkes zrorer to insist upon his
legal rights.® In this case the defendant was ordcred to
submit herself to sueh surgical exemirsticre and eluuiiailion
by matrons as the uaster rizrt triiT prorer Lo wirect.for the
purpose of ascertaining the fact of the alleged imzoience.
In Vermont the Supreme Court held, that, although independent
of statute, the courts of that state had no jurisdietion over
proceedings to annmul z nmarriage, cccliesiastiical courts never
inz
have, been establishec there, yet, impotence having been made
by statute a cause for nullifying a marriage, and the Supreme
Court having bzen vezted witn jurisdiction of the subject,

the court had power to comrel a defendznt tc submit 1o a ned-
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ical examination, thouzn the statute made no provision for it.
so in New Jersey and Alabama and Canada, the question has
arisen and it has bcen held that the courts had such power.

In a case recently decided in Alabama, where the
woman sued for divorce on acconnt of the abnormal development
of the man's privote parts an examination of botﬁ parties
was held allowable. 8Stone C.J. in delivering the crinion says:
"fhe complainant must be rcequired to submit her person to
examination by rhysicians or matrons, skilled in such matters,
to be aprointed by the chencellor, and proof of such examin-
ation, by persons so appointed, showing that the fault is
not with her, must be made an indispenseable condition of re-~
lief. If she refusc to submit to such examination, then let
her Dill be <Jismissed. The defendant also should submit to
a skillful examination zc a condition of nis defense, if he
contcsts the comrlalnant's right to relicef.® If he did
not defend the court held tﬁat the right of insrection might
be exercised in order that they might be satisfied that the
procceding was not consentive and collusive.

In Michigan, however, a different view is taken

and dJudge Cooley went so far as to hold that evidence obtained
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by a compulsory cxamination of defendant should be stricken
from the record. "There was," he says, "a most extraor-
dinary comrulsory examination of defendant by rhycsiclans who
strirred nim and subjected him to oral inquisition to comrel
him to zive evidence which ithey could repeat before the com-
missioner for use against him. Thzt means they could be
surrosed to have for cowrcelling vin to answuer thelr questions
in care he declined, as he ouzht to have done, we do not
know; but we are certain, they could not be means known to
the law. We strike from the record all evidence obtained
by this inquieition. It should be understood that there
are some rightse which belong to man as man and 1o moman as
woman, wnich in civilized communities they can never forfeit
by beconming varties to divorce or any other suits, and, that
there are limits to the indignities to which rarties to legal
Proceedings may be lawfully subjected.®

Another instance vhere this rizht of inspection has
been denied is rerorted by the ediicr of the Western Law
Journal, Vol. Ii., page 131, as having toXxen place in Ohio.
He says: "I have been councel in a case where the wife com-

Plained of impotence in the husband. There being no other
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mode of rroof.- wlization w's made to the Suprome Court on
the Circuit for an or<er of insrecetion. The quection was
reserved to the Court in Bank, wio deecided that they had no

power to srant the orier, and tnue cetitlon was dienissed on a

account of ihe imrossibility of rroof.t This, however, is
undoubtedly not the rule in Chioc 2zt thic pre=ent time. e

/
see that the only recazon aseigned LY the court for refusing to

order an insyection wze, that it mad no right to, but the
Surreme Court of the state in the case of Turnplkec Co. V.
Baily, 37 Ohio,St., 104, exrressly held that the court had
vover to require a surgicel cxamination in an action to re-
cover for a personal injury, and, it would seem that the

ivorce case

Qu
fe=

[

n

n

same rizht might be exercised

-

e are therefo

s

¢ 1L0r

(]

e¢d to zamit that 1t is firmly
established botnh by reason and rreccdent tnat the courts have
the power, whenever the necessity 1s made arparent in proceed-
ings for divorce,on ground of impotency, to compal either or
both rarties to subizit to surzical cxamination. A case of
imrotence necesszrily involves inguiries botn of a delicate

charactcr and coffensive to natural mofesty and which would be

indecent, if they were not esscntizl to justice, sill the



demands of justice cannot be disrezarded, right must not

give woy 1o sentimert.



Rizht in Personzal Injury Casas.

In modern times, on account of the umerous suits
the quecstion has freéuenmlyvarisen vhetuner the couris have
the rower to correl the rlaintiff to submit {0 a surgical ex-
amination before trial. Suexr an cxominsticon is nwot infre-
quently of zreat imrortance to defendzat, and is invariably
of zreat value. The methos of rrocedure is Dby wotion,
similar to that resorticd to for comrelling the rlaintiff to
rroduce other evidence in his zosse=scion, such.as books, doc-
umants, ete., Inderendent of any statute authcrizing such
examination there are two lines of cases, directly oprosed to
each other; the one derying and the other 27firming the rower

of the court to enforce it.

The firet rerorted cdecision on this brz=iiech of the

n

law was frow the srecial term of the surmerior court of New

{

4
o)
-3
v
Q
H.
(-..
e
'_.l.
=
[
®
»
s
|._.l.
ol
(.‘.
DJ
o
Q
W
{n
™

of T/alsh v. fayre, reroried in



-15-

52 How.Br., 334, This was an action against a physician for
mal-practice, and it wzs held that thc court had rower to
compel such examination. In Shaw v. Van Rennscclaer, 60
How.Pr., 143, this case wazs followed, but in 1883, the
General Term in the Third Department, in the case of Robertis
v. R.R.Co., 29 Hun, 154, refuscd to folliow this rule and an-
nounced that the courts had no such rower. The quecstion was
not passed upon by the Ccurt of Arreals until 1891, when the
decision of the General Term was affirmed by the case of Me
McQuigan v. R.R.Co., 129 1..V., 50.

Missouri wos the next stzate in which the gquestion
arosg, and here the development of the law was Just the re-
verse of what it has been in New Yori. in the cease of Lloyad
v. R.R.Co., B3 Mo., 539, decided in 1873, thne Surreme Court
of the state held that the co'rts had no rower to enforce
plaintiff to submit to a surgical examination. The rule
lald down in this case was rendcred doubtful by the decision
in the ea-e of sSherard v. R.R.Co., 83 Mo., 629, handed down
in 188%, and in the cases of Sidellin v. R.R.Co., 93 Mo., 400,
and Owens v. R.R.Co., 95 lo., 169, decided in 1887 and 1888,

respectively the rule was squarely established the other way,
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the court in the Iwen'e cace exzyincti- "ihe vower of the court

to0 make -n? enforce an >+ <or for the Tor=onal ex-miation

pe

-

of the injure’ Toriy wet be taien, 27 established in this
gstate as 1t is in many osthore,t Tacee later dezisions in
Miseouri, movever, had “ot been mzdic nntil after the question

-

had been rascel "17on by thue Turreme Court of Iova. In 1627
the cacse of Tenrocede» V. B.n.Co., 47 Iowa, 247, was handed
dovn Ly that éourt and here tne power of the courts to com-
Tel a rerson to submit 1o an exzzination was Ziestinetly as-
serted. Thieg, in faet,.ie~ the zarent caze on this
gide of the cuesticn, the czrlier cace of alsh v. Tayro,

beinz by =z inferior court snd nst ~ovorte” -intil many years

“hie ecz2ce v Ie ecrnceite»cl with suea

}.J
o
Ay
(\‘
.

after it  o°o¢ ceci

profundity and brecacdt, trhat i1 Ta2¢ vomzinel the leocer of its

&)

doctrine ever sgince and,hss undcubledly Leen instrumental in
shz=rinz the subscouent 7ecisisne of Hther oau“ts. Toiiowing
the decision in Iova is the Turreme Court of Jhio it Turnpike
¢o. v. =Zally, 77 Onio Zt., 104, “c~2icce’ 1 1011, and in 1583
Kaneas came  into line Ly the Jeclision in the czese of R.R.Co.
v. Thul, 29 Kan., 4CcC. Tollowing eloce on these Jecisions

thie cdoetrine vas ziortel in Tigcornelin in 1284, in (eorzla in
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1889, an? in Alzv:zaz and Infizns in 12950, It Texas
Nebrzoeka the auection zs t2 {the rove» <f the esart 1o zompel
an cx=amination has never beoen souz “LL/{ on, bat from the de-
clsione it zay be reoaeonably inferres that ulon a [rorer

the
motion court vould oricv eneh an exsmination,by rhysicl e
vaieh it smonld arrwoint. The cases crrtalnly Znapliedly nold

A}

that courts mave rowe~ to n3lic such an orccer. In the case of
Parker v. Dsloc, 1o 1il., 272, decides in 1582, the Surreme
Court of Illinoie neld it-at the courts hzd ot the zower to
makze or enforece 21 oricr for a sur~ic-l cxaminatiosin. Tals
decisicn seems to be rendered extremely “01LtIl in that state
by two late~ decisions by the saze ccurt in the ezces of
R.R.Co. v. Hollznd, 122 111l., 461, Zceides in 1287 and in
gt.Louis Iridze Co. v. iller, 22 W.Z., 1021 dezicei in 15921,

In 1221 the question came belore *the Unites Ztatcs Sinrene

Court in the case of U.P.R.&%.Co. v. Eotsio~7, 141 U.8., 280.

ool

ere the auircrity of the court 1

Q

ccurel a. cxanination was
saquarely denied 1n an exhaustive orinisn by Judze Gray. This
case Tith the lNew Vork caces Lelsre referred to constitute
the Trineciral zmuth:~»itioe Zernring 15 the couris itnis power.

fuch 1s the state of tne iav at e rrocont tine. If in



feteoriining the vel nt of snino»ity 1o ynwer of cozee 1s to
be sur raiZe, then acoovriainz to thaat wveirnt, Lie courtcs have
sor 1o ecomrel an oxusinoo lon. o2t tne courtes taking

the o7 rosite view zre the lcecating ones cf the cowmntry and

C

tmeir ovinions are entitied to 2 2arcful eosacidoration.
Before ~oinz into »eazsons, nowever, lel ne fivet see vhat ilhe
rvrcorosition.is that is affirae’ on one side and denied ou
the other.

e et rot tnirn: for z roocent that the cases helc
that the Zefentant h=ze, in evory actio:: for 2z nowsdaal injury

the absclute rizht 1o an exzainstoon of the Torzon of the

azination of them wiil shiovw that they are not in rerfest
normony e 1o the extert cof trne »izat of ex=aminziion. A Tew

TV A A
: 2.

e AT

!

O
et
P
nY
o
Q
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n
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Q
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)
i\
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}-
b=y
4

e iz :adg)the rizat of
the ro2riy aeking Tcor z2n exoaination 1s one that canniot be de-
niez, zn2 1if Zcnie? 1s ~eversible crror. A very decide?

mazority of the caszes, nomever, ncld thal e malicov 1s dis-
creticnary with the t-ial coirt; the rrozer exerelse of thals

“icsecretion belinz revievable on z7real. Juige IicClellan 1in
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the case of R.R.Co. v. Hill, 90 Ala., 71, after a car~ful
exa~ination of all the decisions lays down the following
prorositions which seem to be established by a majority of
the caces, outside of United States and New Yorki-

I. That trial courts have the power to order the surzgi-
cal examination by experts of the terson of a rlaintiff who
is seeking a rcecovery for physical injuries.

II. That the defcndant has no absolute right to have an
order made to that end and executed, but that the motion
therefé; is addressed to the sound discretion of the court.

I1I. That the exercise of this discretion will be reviewagd
on appeal and corrected in case of abuse.

IV. That the examination should be ordered, and had
unéer the airection and control of court, whenever it Talrly
arrzears that the ends of justice require the disclosure or
more certain ascertainment of faets wnien can >nly be brought
to 1izht or fully clucidsted Ly suenh an examination and that
the examination may be made without danger to plaintifi's
life or health and without the infliction of serious rain.t

Taking this, then as the extent of tne ri~nt affirmed on the

-t

one sicde, on the cother we have the doetrine that in no case
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can the rlaintiff vLe co.relled to =ubnait t2 an ex=zmination
The reasons ~imen in surrort of this latter doctrine are that
the courts have ¢ lcTal rizhnt cr xswer to onforee =such an
order, and that the abuse of the power wmight wori injustice.
In regard to the first of thece roasons Justice

Gray says. "o rizht is held morc sacres or 1ls more carefully
guarded by common lzv than the rizht of every indlividual to
the rossersion and control of nis own rerson frce from z2ll
reatraint or interference of others unless by clear and un-
auecstionable authority of law. As well s=1d by Judzge Cooley
"The right to onds person may be sald to be z rizht of com-
rlete itrinity; to be let alone.® ———— The inviolability of
the rerson is as much invaded »r g ~2orrvicory stritring and
exrosure 2 by a3 blow. To cocmiel any one, and ecrecially

a woman, to lay bare the bLocy or to subiit it to the touch

| -

=

®

of a stranger without lzvful sutnoritly, n inéignity, an
assault and a trespass; and n: orier oOr rrocess commanding
suen an exposure or subicisgion vwac @rer hnown 12 the comion
law in the administration of justicc between individuals,

except in a very smzll mmber of cases, based upon srecial

reasons, etc."
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Judge Andrews in comzmenting on this question says.-
"The tower to comrpel a rarty to & Lmit to ar. cxsmination of
his rcreo has never been conferred Ly any statiate, The
rrovisions of the Reviesed Statutes antihoricing the court to
compel the produciion of booXks or rancrs nas been re-enacted
in the Codes of proce’ure. The Statutes also econtain specif-
ie provisions’for the cxaminaticn of a rarty on cath bLefore
the trial, at the instance ¢f the other tarty. The

oxiesion in these statutes of any reference 1o the Lower now

)

onegiferztion is cuite significant. le czrnot say

unde

s
O
O

O

that the exercise of the Tovwer claimed izht 1ot in some

[k

caces rromote juctice and zrevent fraud. Un the other hand

unless czrecfully suariel it would be subject to grave ob-
jectione. 2ut we zzve to Ze:zl only with the question of the
rower of the courte in the zZusencce of lezislation. It is
very clezr that the zowver ic not a rart of the recozgnized

and custonary Jurisciction of courts of 1law or equity. The
doectrine thzt courts nave 2 inncrent Jurisdiction to nmould
the rroceedinzgs to meet new conditions or exi
but in a limite” censc. Tnoer o cannot wder cover of rro-

cedure or to aceomrlisl Justice it = rarticul-r czce 1invade

o
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recosniced ri~hte of lorson or Tronevty . e-e--m—-— The e¢xercisce
of the court of thc Tower now inveied 2s has beén shown 1s

not sanctioned by anr us,ge in the courte of Tnzlaznd or of
this State.-——--- e think the asswarniion Ly the eourt of

thie jurisdiction in the osbscnee of statute suthority wou:rd
be an 2rLitrzry extensicn of 1t Towers.t

Anotner rezson assi-ned Ly both the Hew Yorll Supreme

Court nd the Unite? Ztates Tupraeae Court vy the courils fos-
sess no such zower 1s inat 1t woulZ interfere with the consti-
tutional rrovision of trial bL:r Jury, md clso with the statu-
tory requiromentiubat 211l rroof 1in coxnon law trials should
be by or:l testinony and examination of witne=ses in the zres-—

ence of the dnry unlezs othervise sutnhorize? by statute. In

Robertis cace reierriny to thie thmese of the questiion,

Learned,Judge szys: "In a common lazt action like this, the
jury are to zass on thce ilssues of fact. And they arce en-
titled tc <ee znd he'r for thcemeclves the evidence. It 1s
of theverr csegencen of the coraon law sveten that the evidence
shall Le produces before the v Jury. Fxecrztions to this

rule (and nst desirsble excertioneg) are thi:ce in ezscs in

which evidence is rreviously »rc nces 1o writing, and then réad
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to the jury. Now

4.1

the L

exhibition of

o0y
that e miznt hzve s

And the cort m

be ore the Jury, Lo L1

required by this crier.
N S

unfre-iently ©l1 if7re

PP I V)

hibit in court

o mrn
eouls

son thy they

may excite symraiiy

if o -

of

i~ht reeul

it

the ingurea?
nst 4o thieg; ¢

Anz,

vty 1s cntitled to the comazualsory

crronent it ow csecty to follow

~aibition asla baoilore the Jury.

.

re the z1:2intiff, -n the trial and

T
CTUIni

ad

“ b S

to teo =mae on as .s

It is 122 obtedly true tn2at n
eving for LoTily i wurlies, 1o eX-
ToTori. or Zc we Trew of any rea-

otl

~
~

n

able concealmert of 21 1njure’ ot (ot Jueiifiled Ly any
dictzte of modcsty or othervise) mizy cxeite a 201t 1n the
=ind of 1o vy ze 12 the zenvincne=s osr exient of thce 21~
lezed injury. Zut we conrnot atmit the rrincizle thot, either
in the 7rescnce of the ury cr in the mresoncze of a relferee

a Tarty can ccmpel his oiponent +2 exhinit his Lo4y in orier
to enable rrhycicizone 12 crxemirce 1l cuesiicr cxnd tectifyat

T11il1ll znother rezeon asslmed L Lezrwned Tor iis molding is,
that excreise of 1he izt of 2 ecrnzulecyy oroumination LY

the courts vould lex? to moyail —resalte. i says:—- "fhere
may be <anter tnzt in zoticne oF tnie =isture zisgintitfe will
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exazggerate the injurice ther ave reccives; and that defon-

of a eyetoa »>fF Lotily, and povrhizls Imwozcet exmiinatlcns wnlen
might ceter -zny, esrzeelally vouwen (v ore™ coywicnelng ac-—
tions, hciever, sregat the injuries
Sueh then are the Trineirzl erouczentes oozinst the rizht of
a compulsory examinaticn. Tvietly stzte?d thery zre want
of rrececdente surrtlenented Ly tac thécry of tre inviolao-
bility of the rerscn and thie fezr that exerclse > =uch rover
by the courte veld 2irice
Tile n2t rresuming to ceriticicc tne orinicns of 1he nighest
tribunales in the 1l:n< let o 2211 tre rezfer's -itcncion to
a few of 1ne rezsone o the cotuer side. Coninz first to
the dissenting ozinior in the Zotefor? cace written Ly
Justice Zrecver znd concurves in Ly Juetice Efown. "The si-

lence of ccrmon low =nthcrities, vwion ihe cnecticr. in ¢nees

. . . . o C -
of thie xind," etye the lcarned ;mi=tiice, zroves 1litille or

- 7 e~ - Ao em N . - PR R EREON
notninz Tne mmiber o€ aeticne o veoover Jamszes, inocarly
] -~ e PR N e ERNE R N N T T v £
dzys wis, eommared with loier tliaee, 1iaited; and very few of

those difficult cquesticns e 1c the rnaiture ang cxtent of the



injuries whiceh now foriz an imrs—-tant rart of such litizations,
were then presentced to {1he conrte. I an examination wss
askzed doubtles= it wazo 2oncedot withiout objeection zs one of
thosec mattere the 1”1~‘»‘c cf wiien woe bLeyond Adicspute. Cer-
tainly the powey of the courts 2ud of the comion low courts

to comrel a feresonal examination was, in many cases often ex-
ercised and uncnallenged. “Indcec, wnenever the interest

of justice scemed 1o recuire such en ex-minzticn it was
ordered. [ »omly L2 the aroaenent that the cxercise of

this rizht woild visl-te thie s=znetity of the rerson the learn-

[SE

ed Justice continues: "It 1e s21id thiere is a2 sanectity of ithe
rerson wnich May int be ocutraged. Y7o Lelieve that truith and
justice ére ore sasred iz any tersonzl eonsiderztion;

and if in other casccs in the interest of 1ustiice, or fron
considerations of mercy, the couris nsy z¢ they oficn do, re-

guire such roeresonzl on-xination, why shzll they not crercise

the same tower In czees 1ilie ithis, t2 rrevent wrong and in-

justice? The end of =zail litiration should be the admin-
istration of justice. It was for this Turcose that courts

of law have been ectzablised zn” whocever coaer into court

demanding justice should Le willing to do dusiice 1o the

(4



oprosing rarty. te vho seecks juciice, must Jdo jugtice.
Followinz out this armr.ent Jusze Zeecir in the Seiroeder case
says:- "Whoever is =z Tarty to an action in a court, whether
a natural person or a corroration mas a right to demand there
in the adninistration of exact justice. This right can only
be secured and {ll: re=pected by obtaining the exact and
full truth toueching 211 matters in issue in the action. It
truth be nidfen injusticc will be done. The right of the
suitor, then, to demand the wh:le trutnh is unquestioneg,;
it is correlative to tue rizat of exaet justice. —-———v=—-
-—-——-We are .often compellcd to accert arrroximate justice
as the best that courts c:n do in the administration of the
lavw. But, while the law 1s satisfied with apzroximate jus-
tice.where exact Jjustice czcnnot be obtained the courts should
recozgnize no rales which stor at the first when the second is
in reach,——==—====-- .

"To our minds the rTroposition is rlain that a
Proper examination by learnced and s:iliful physieians and
surgeons woulc have otened a rozd by whiech the czuse could
have been conducted nearer to exact Justicc than in any

other way. The rlaintiff, as it vere nzd under hisz own
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control testizony whieh wsuld aave reveale? the truth more
cleerly than any other that could ha-e been introdueéd,

The cause of truth, the rizht zi.uinistration of the law,
iemand that he should have rroduced it.® In rerly to the
rrorocsition that the court ad no rower to enforce an orcer
granting an examinzation this court, says: "it is urged tast
the court wzs clothed vwith nc wTowver to enforce ovecience of
rlaintiff had suenr ar or7er been ale. its rcower, in our
judgmert wzcs amrply sufficient to coerce obedience. The
Plzintiff would have been oricre? hy the court, by subnitting
his person to examination tc rermit the introduction of tes-
timony in the case. His refussl would have “een an imped-
iment to the administration of justice and contempt of the
court's authority. Ie would “ave “een subject to runishment
as a recusant witness who refused to answer rrorer questions
propaunded to him!'" The -curi alsc =eli that 1is complaint

might have Leen dismicssed if e persisted in hiis refusal

n

and this was the ground taken alsc ir. the dissenting opinion
in the United sStates Surrame Court.
A majority of the text writers also are inelined to

the view that the trial court has the rizht and rower to



-26-

grant an or<er for an examination of the rlaintiff. Thomp-
son in his work on Trials, Sec. 8£9, wiith much force and rea-
son, observes: "This conclusion may be placed uron the higher
ground that when a rerson arreals 1o the sovereign for justice
he 1mplicdly consents to the doing of Jjustice to the other
party, and impliedly agrees in advance to make any disclosure
which is necessary to bec made in order that justice may be
done. The consertion of the nature and objects of a ju-
dicial t»i21 which denies tc¢ the defendant, under prorer
safepuards, the rizht of such insrection ie not higher than
that of the older law, which would not even compel a rarty to
rroduce 2 ceed or Pprivate parer in a civil case where it
wzs intendel to be used in evidence sgainst him, a rule which
the court of Chancery invaced to prevent falilures of Jjus-
tice, and which has almost entirely disap:eared from modern
civil jurisprudence."

The question zresented is Loth intercstiing and im-
portant. We nave made an earnest endeavor to find all
the rerorted cascs in which it has arisen in tnis country but
may have overloociked some. Space nas mot permitted us to

enter into a careful discussion of all these cases, s0 we
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have been contont wita giving a Lrief hietory, of the “eveloi-
mant of the law showing on wvhien zide of the line the various
courits etand that have macsed acon the ¢uestion. Yic have
also stated Lriefly the mzin armweents rro 21 con that have
been brouzht forth Ly the judicilal controversies uron this
roint. We can a2d little 1f any thing more. e majority
of cases =re in favor of allowing a2n cxa=zination vhen ne-
cecsity requires it and they plant themselveg firmly and sol-
idly upon the rropositions that when a plaintiff asiis the
juégment of 2 -ourt he submiis nimself to 1tz jirisdietion,
rlaces :is case within, the gracsr of its inherent rower,
which is comprenhensive cunouzh to authorire 1né even to re-
quire it t- mszlle all reaconeble orders necessry tor the
assertainment of the truth of the issue, whatever that issue
may ove. e are inclined to this view of the questiion.

As Juize Trever observes the fact thztl no zrecelent can be

found

o

t co:mon law mroofs 1ittle or iothing. Cases are

cited at common 12w wheve examalnztia

s

s wore mernltteod and
this at the instance of the plaintiff, a zrester exercicse of
authority than is asled ©2r herc. Azain a2t ecounon lzw

rarties could not be co:irelled to gilve ewidence, and ithis



undouitedly actcd as a bar 1o tiie risnt. vYor we sec that In
the ecclaciastical coarts in 2ivorece cacces, where varties
ni~pl zive evidence, evern the defendont couwld Le brousht into
ccurt a~ainst nie will aré be conpellice? to subnit 1o an ex-
anination. e abolition of thii~e rTrineirle reoascres the re-
straint nnier wiich comucn law courts had before acted and
lezves them to unfettcred action, excert in so far as they are
curbel vy statute. In ansvor to the argument that tnhe ex-

ercise of this ri~sht wou interfcere with the trial in the

bt
(e
=
-t

precence cf tre ;uvry it =2 a2id {trzt to allow our

4
o'
D
™

arrointed Ly the zourtl tc exar

3
.
3

rnc the rcreon and testify

to the Jurr would bLe ne more an interierence vwith the ri

FS

-
}_J
)l
v
r-l.
<

than to allow thcse selected Ly the rlairtiff nimself for

thic Turrcse, to testify. dxrerience nhag shown that cases
of rorsonzl injiuvry 2re Irequently simuiated. With the
rlaintiff the slizntest zcoceldent is 21t to result in permancnt

internal ingurilesz, wnhiech nowever, sre fLeedlly cured after

damages have beecn recovered. wxXrerts hired by the rplzintifs

are always allowed to teestify for him =z¢ 1c the resulte of

an cxaminaticn and thelr testimcry 1f not eonsciously blased

in nis behalf is very syt to e unconsciously, and the only
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remedy f{or cuch an covil and {tc¢ inrure that fraud will ot be
practicec 1s 1o causc the rlaintiff tco subnmit to a Trozor
surzical ecxamination. Plairniiff hze 0o riznt to uore than
exzel Jjuctiec frd sueh or crarinalicliy czn 70 nil Yo nori,
for if he is allesing the truth 11 will ald aim in obtsining
nis juset ZJues. In arever te the argument thot cuen a nower
would deter. many, crrceially women from bringing action vhere
they brve 2 meritcrisne 2zee 1t will be sifficient to say
that such yower is to be exercisced only at the sound dlsere-
tior. of the judze. In coucluding ithis branch of the sub-
ject let ue cuotc {roia 2 rnote 1n Judze Dillonte brief 1inm

the case of U.P.R.R.Co. v. Botsrwori. He szvs! "Je nmay be
pardoned, we trust, in recalling Wliion's novic pascage in
his his wlea for unlicensed printinz:

"Let Trutn and Folgeoiood Sravwice

Lot T

~

Voo ever niew

b4
truth to be zut to the worse in a free and oren cneouilter?

hiAa) w = 2 < a4 1 5
vﬁatﬁcoliu51on is thils, whereas ve are e@xliorisd b the wisce

Man tc use 2ilizence, to ceel for viedom 2¢ for nidien treas-

urc g carly and late, thst a:0iher @rier shall enjoin us, to

know nothing but Ly statute? Ror vho “nows not tnat Fruta is

stronz next to the/ilzigutyf she neede o Tolicies, nor stat-



agems, nor licencings to meke her vielorious; thoee arc

shifte and defenscs that Brror risecs zgszinst her Lover.t



The Tizht in Criminal Casce.

Atiention hae alrez”y been czlled to the fact ithat
it wos the zZolioy of the eoa~ly 2oais 12w 1o zroteet a zerson
from ziving cvidence agzinet nimecelf 1in ony ezce . Altaicuza

LR

thie rale o lom~er Zovalls in eivil cascg, it has vecoae a

=

rart of the hizhnecst law of the land thet "no rerson shinll

be comrelled in zry eriminzi cese to be 2 witncss -painst

mimeself. This rrovision of 1he 7ifitn Azmeniment to 1he

National Constitution nhae bLecn incorrorated 11 subdstance

intc the Constitutions of noarly zil the Ztates. menece in
eriminal cases the r»izht 1o comzel 2 zer=01 zharzes with a
crime to eubmit to an cxanmination o» insyeection wiii depend
nronl the eonet-vetion tnat mon thils clause of the Constitution,
Of courese in thcee Jurlsdictions vhere the rizht is ienled in
civil cases nc cvelh Trovigiow 1s aeelei 1o rrotcet i1he —erson

of the zrisoner from 2 comrulescry ctrirring or instection.

Out sicde of these jurisiictions, novever, thac gues-



tion is stitl debatable and a czroful oxoainatisa of the ro-
rorts will revezl cascs on cither aide, The confliet in

P
¥
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the caces arices out of a Aiffercice of oriunion as to the

TurTose and mesniny of the el-onse vhich says no one shall be
comrelled to Le a witness against inmcelf, and tnie rezl quest-
tion arising nmere is vhether or not one is a witness ajainet
nlh\elf vho ig¢ courelled by the court 1o =ubnit mils rerson to
the instection of the vry or other persons zuthorized by the
ccurts mto mele suer insrecticon or exonination. in discus-
sing thie zoint some of ithe courte have mate a distinclion

in the czces in vnich insteeticn was mad at the comnand of
the court for {tho 7urzo=e of a discovery 2nd these in vieh
wincseeg nzve been czllel to Lrove fazete vmicen they nhave ob-
taine? by a comrulsory ex:srmiration, Lul not at the coimand of
the court. In the rrecent Ziscuscion vwe are dezling siuply
viih the rizht of the court to comzel an  2xamination, so

we will <Jismiss thie latier braneh of ‘he subject by simzly
saying that there 1s a “ecided conflict in the authorities in

rez2rd to the aimlssiviliity of crvidonce ovlzined in sueh a

manrer, many of the courtes noliins that the =a2me rule should

arrly to facts obtainesd ir this wzay ag arxrliece to f=zcts ob-



taine? throu~h an inveluntars confceesion; others holding that
*it is due to the decent aTuiinistration of Juetice that the
court svomld not allow thce Teoszle L a orininzl cause 1o toike
acvantage of crininal ontrarzes vhlen wmzy have been corriitted
in the dieerciion of an ordincry sho~iff 1won the rersoual
liberty of the accused in his custody.!

Fcturnins then to the question z¢ to the rizght of
the court ic comrel an exzminatiocn we find Lnat fow caces on
this Lranech ci the subjecet. Iiovever, there are nore than
could exrece on a sinzle Trorcesiticn so we shall be obliged to

discuse them under the hezdinze of

theee zranting ithe right

-

3 - 3 -~ R , T atar i
of orierinz 2 inczocgtion wiid thoee Zenying it,

The lcz2dint czee 1n fzvor of 2 Trofert of the rerson

-

in a eriminzal Trosceution is State of Hevota v. Ah Chuey,
14 Nev.j 79. The ~iestion ralsed in ivie ezse was one of
rersonal ictentity. A vitniecze had 1estified orn the trial tnat
the rerson vick he Xnew 1o ba Ah Chuiey hzt certaln waris on
hie arm. The rriscncer dcnied beiny An Chuey and clzited

+

thet he wzs Sam Cooc”. o1t the trial the court comrellied nin

against nie objectisns to exnibilt hie awma to the Jjury and the

marks testiflied to by the witnece were diesclocsed. Tzs this



correlling the rrisoner to be 2 witness againct mimceif?

The ~uzrome Court of lVevads held i1 wase not saylng:
"The object of eviry crininsl trial is to ascertialin the truth.
The Constitution vronibits the state (+on compelling a defen-
dant to be a witiess azzinst nimeself Decauce it was belleved
that he mizht, Ly the flattery of 1o7e o wusricion of fear
be 1nuce? to tell a falsernood.

nonie of the marny rescons ur~ed zgsincet the rack or
torture or azainst the rule conrelii iz a ma: 'to be a witness
against nimeelf' cam Le urged zgainst the act of comrel.lng
a defondant,uwron 2 crininzgl trizl, to bore his arm in thae
rrecence of the juvry so 2 1o enzilc them 1o diescover vhether
or rot a certzin mari cculd e scen liagrinted thereon. Suen
an examinaticn coul< ot in the very nature of things lead
to falsenhocd. in faet, its omirr objeet 1s to “iscover the
trutn; and 1t would be a s22 counnerntzry azon thic wiciom of
the frzmers of our Constituiion to s=zy that Ly the z2:ztion
of such 2 clzuse they mave effceziually eiossed the Zoor of
investization tendinz to establish the titn.

wConfeszsions of rersons accuses of crine vwacnever

obtained Ly hore or fear arc cxcluied becauce in considering

)
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the motiver which acinate tihe nind >f man they wizht e 1n-
duccd to mate a falre ctateonont. Yet, notwitiistanding the
universality of tuie ~ule of law, vhenover the contesslou, how
ever, imrroverly or illemally obtalnes? nhas lead to the dls-
covery of v ziven fact, ithat fzet is alvzye admitved 1n
evidenece, becouse the reosons vhien wonle hsve oleludel the
eonfeseion no lon~er existe. This ig the ~Toverning and
controllinz rrinecirle of the low.

"Te Censtitntion acans just vhat a fair and rea-
sonable interrretztion of its lanmuage imports. ilo rTerson
shall be comrelles to be = vitness, that 1s to testify
against himself. 70 mee the comwncn Thrase 11 'eloses

the moutn' of ithe ~risoner. A defend:sxt 1in a criminal cace

4

cannot be coirellied to Tive cvidence iler 2ath or affirnation

or makXe any z=tatemcnt for the Turzoce of rroving or disproving
any quection at igsue vefore =2y tribamal, court, Judge or
magistratc. This 1s the shield 1nder vhlen ne 1s zrotected
by the streons zrm of the 1o, 3nd {thies rrotection wss given
not for the Turlccse of cvading the truth, but, as vefore

stated, for the rceoceon that in the sound juldrment of the men

who framed the Constituticn it was thoaiat thatjowing to the
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weakness of human nature and various motives that actuate
mankind a defendant accused of crime ight be tempted to
give testimory against himself that wz2s not true."

Other caces will be found cited as nolding the same
as this one but we believe a careful ex-mination will reveal
a distinetion. Thus State v. Jounson, ¢7 N.C., £&, cited by’

a

the judge in the Ah Chuey case as, Preccdent was a criiinal
prosecution for rare and the Supreme Court held that it was
no error for the fLrosecuttdx, when asked to look around the

to
room , see if she could eee the offender, to roint to defendant
and say, "That 1is the blaeik rascal.™ The court held that
this was simply an incident of his right to Le rresent at
the trial and also of the richt of the state to have nim
rresent for rurroses of identification and punishment in
case of conviction. He was acked to 2o no act nor uncover
no 7rart of nie body which accordinz to custom is usually
covered. So for the same reason in State v. Woodruff, &7
N.C., 89, it w=c held 70 error in a bastardy rroceeding for t
the rrosccuting counsel to call the jury's attention to the

resemblance between the child and alleged father both being

in the court room bvefore the jury. State v. Garrett, 71
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N.C., 85, is also cited as an authority on this side, but in
this case the examination wars 10t mote 2t the order of the
court and the question aro=ec on the ainissibility as cvidence
of facts obtained by 2 compulsory examination. ctate v.
Graham, 74 N.C., €48, anoiher case alco citel was of the

same character as the Garrett case, the question wbeing
whether an officer could testify to a resemblance between foot
printes made by the rerson committiing the crime and those which
he comrelled the rriconer to mare for the rurrose of a compar-
ison. All these North Carolina caces ciped, arrrove of the
doctrine laid down in State v. Jacobs, 5 Jones, 259, an
eariier case 1n that state decidin~ that the defendant in a
¢riminal rrosecution could not be courelled to exhibit him-
self to the instection of the jury for the purpose of enabling
them tc determine his status as a free necro, thus showing
that the law in North Carolina is against ithis view and that
they recoznire the distinetion rreviously laicd <own. Walker
v. State, 7 Tex.Ct.Arr., 24%, another czce cited as upholdiing
this view is a case almost identical with the Garrett case
both in its facts and in the Zecision of the court. Thues it

would seem that the Ah Chuey case is the only one holding
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jors
i

squarely that ihe court can comrel a rriscner to subm nie
person to an examinatici.

The casce laking the othnev view cf the question
are also very few in number. In Stzte v. J=cobs, before
cited, the Surreme Court of Nortn Carolina tookx a firm stand
against the richt of comrelling an szcwuses rarty of making
profert of his Terson. The court says:.- "A juizce hzs not
the right tc comrel a defendant in a criminal rrosecution 1o
exhibit himself tc the inspeotion of the Jjury for the pur-
rose of enabling them to Jdeternine his status as a2 free negro.!
In Peorle v. M'Coy, 4L low.Pr., 2i6, defendsnt was charged
with having murcered her illegzgitimate child at birth and the
Supreme Court ~eld that the coroner nad 7o right t1¢ =end two
rhysicians to the jail to examinc, to see vwhether she had
been recently delivereéd of a childé. Juetice Balcom in an-

nouncing

(g

the declisicn of the Court ¢sail!- "They nmight as
well h=ve sworn the rrisoner and comrelicd hner by threats to
testify that she had been rregnant and had been “clivered of
the child, ze to have comrelici her by threats, 10 allow
them to lock into her rTerson vith trhe aid of a2 sreculum to

ascertaln vhether she had been rregnant, snd been recently
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delivered of a chil”." Referring to whether the court

would have the risht to compel an examination he szys farther:
"It is not possible that this court has that right; and it 1is
too clesr to 2dnmit of argument that evidence thus obtained
would be inadmiszivle against the prisoner.™ In Blackwell v.
State, the Surreme Court of Georzia held that it was error for
the trial court to require the defendant to make a profert

of himself so that a witiness could see 1in and describe his
cbnéition to the jury. in this case the pricsoner was charged
with murder and a material yoint was the rlace at which the
prisoner's leg was amrutated. Judze Sreer sald:. "Better that
the vindication of outraged justice be rostronecd for a sea-
son than that a human beinz, however deeply stalned with
erime, be convictecd and punished contrary to law."

In State v. Stokxes, & Baxter (Tenn.), 619, the
prrisoner was asied to rTut his foot in a ran of soft mud, furn-
ished by the district attorney, in order that a wiiness might
testify =2s to its resemblaiice to footl Frints otuserved at
the rlace where the crime was comaitted. The rrisoner re-
fused tc and upon arreal the Surreme Court decicded that the

district attorney was the one who nhad'vtut hig foot in it!
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by bringing the mud into court, and ordcred a new trial,
holding that the prisoner may have been rrejudiced by his re-
fusz2l to do as requestcd. S0 in the Surpreme COurt of .ilich-
igan, Julge Cosley in the casze of Peorle v. lead, 50 Micﬁ.,

228, held that a rrisoner szainst his objections could not be

Hed

comrelled to try on a shoe Tfor the Turrose of Turnishing
evidence against himrcelf. In Inzland the szme view is taxen
as shown in the cas=se of Aznew v. Jonnson, 19 locai's “nzg.Rer.,
612, The decisions likewise nholdinz that facts obtained

by = compulsory examinaticn are inadmisceible =zs evidence

mizght be citecd as sustalning this side of the rroposition
as we see that courts vhien refuse to zrant the right of trial
courts to comrel an cxamination have neld suenh facts to be
admissible evidence.

Such are tne rrinciral cascses on bots sides of the
rroposition. We see thzat while many courtis rTermit evidence
of facts ascertained by a compuilsory examination to Le admit-
ted, the Nevada case seems to stand alone in the position it
hzs taken and even in that czse the couri wze divides. The
argument of Hawley J. thoun: vefy inzenious, is more rplausible

than souhd. He is ar~uinz from fslsc rremiscs. He assumes



that the wor: witness arzlics only to one who zives oral tes-

53

timcny or evidence, =nd aleo that tne only reason that lead
to the adoption of the Trovision in question was that it
would tend to cecure greater certzinty in the dlecovery

of the truth. Heither of ithe-e asswmziiosns can be substan-

tiated. Tevster

[0\

nfines 2 witness ac one wno testifies or
Froduces evidence in a uticial rrocecding. Ividence 1is
that vhic. produces conviction on the niné as to the exis-
tence of a fact. vidence is wnaterer tends to prove or
disprove matters in issue, cr < Greenleaf says. "the word
evidence in lezal accertion inclucdes all means by whicn any
alleged matter of fact, the truth of which is submitied to
investizztion, is establicshied or dicsrroved. Tay should a
prisoner e cosrellicd to malie a2 rvofert of inis rerson, if
it was 70t nececscsary to rrove or <istrove some matorial faet?
Would a rarty e a witness zand ziving evidence vwnen replying
orally to a2 quecstion askin~ vhethior he nat a ce~tain scar
on nie body and not be one when ¢stzblishing the szime fact in
the nind of the Jjury by exhibiitinzg the =czr? e fail to see
any reason for cdrawing a <istinection.

An examinaticon of tre nistory of criminal trose-

uticons vill show that the Turmocse of ihe framcrs of the
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Constituticn in enactinz tnie Trovision wze n.t sbdlely to se-
cure sreater certainty in discovering the t-utnh. There 1s
more Zanzer that tne acersed will epeak foleely 1in his own
behalf than zcainet “imeelf, =till {thevre is no provision pre-
ventins one encvysed with a crime from beinz a witness 1in

=is own favor. It would alsc seem that the truth could be
more certainly arrivel at by subje-tinz an secused person to
a severe examination, thson in =zncther way. Ag observed by
Collin J. in writinzg the Zecisicon in the case of gtste v.
Ruloff, in the Cornell Tniversity Court of Arzce:ils; The Con-

stitutionzl rrovision in aquesticn has wore <ircet rceference

ot

ne citizen than

@

to the Trotectisn of the zer=cnal iiberty of

- o

to the rejcctlicn of = 1ine of cvidenece vwhilch was lixely to be
"hetever may nave becn the reasoninz by vhich
the carly coanrts ovolved {1 ancient oc7aon law zZrineiric

that w0 Tercon €nouls Ve bouns to zecusce hinmeelf, I @wn sure

thzat the £
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, and the citizens of
thic comtry mzve Jccone” the cuiet osLiecct and uretilniess of

tnie Trcricicon tec e 1he rroiectizcn of 1o 2ccnized clilzen
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charged with crime and whom they are naturally trying

to conviet. No one fam;liar with the workinzs of the machin-
ery of our eriminal law, with its ambitious detectives as-
piring to be rolicemen, and rolicemen and court attendants
asriring to be sheriffs and acssistant distriet attorneys
asriring to be distriet attorneys, all naturally working to-
gether to securc the convietion of the zcerson whom they have
caused to be arrested. no one familiar with the ordinary
unserupulousness and zeal of this small army of pursuers, will
for+a moment hesttate to say that this constitutional zrovis—
ion has not yet outlived its usefulness, and that its rrotee-
tion of the liberty of the accused overshadows by far its
value in facilitating the Ziscovery of truth.t That this
provision is for the protection of the accused would also
aprear from writers on the Constitﬁtion. Story in srpedaking
of this provision says that it is simrly an enactment of the
prineirles of the Comaon law, and when we 1look at the Common
law reporfs, wvay baek in the eérly rart of the 18th century
during the reizn of Queen Annc, we find in the cases of

Rex v. Vorsenham I.Lord Raymond's Ker., 70f and Kegina v.

Meacd, 1I. Lord Raymond's Rer., 927, instances where the
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courts arrlied this rrovision holdiné that rersons charged
with crime could not be compelled to rroduce ceriain books

in their possession to furnish eviicnce to surrort a criminal
rrosecution azzinnt them. In thece caces there would nave
been no more chance perverting {the truth than in compelling
an exhibit of a scar on the bvo-y. dJusticec Leonard in the
dissenting orinion in the An Chuey case, aftor reviewing the
various decisicns rertaining to this elause of the Consti-
tution gives his conclusions as follows:- 1 am satisfied
that the framers of that instrument and the peorle who adorpted
it 4aiad ndt intend that a rrinciple which has so long excited
the a‘miration of the most enlightened nations and been
regarded as one of the grandest monuments of libertiy, should
be disregarded or Tcrzotten in the administration of criminal
lavw. I am also unwilling to admit that the reozle of this
etate have embodied in their fundamental law a prinecirple
agalnet wvhich, in darker periods, lescs enlightened peorle
have nurled their :ighteous anathenas. I think that the
framers of the Constitution intended that at eriminal trials
the accused,if such should be his wish, should not only have

the right to close his mouth; but that he might fold his arms
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as well, and rciuse to be a witness =rainsi himeelf in any
gence or tc any cxtent by furnisting oy giving evidonec
against nireelf, whether testimony unte~ oatn or affirmation,
or confecsione >r adwis~ions withnout eitner, or zroof of a

physical nature.™
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