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Laws of Adcprticn.

Implanted in the heart of man are certain
affections. One of the truest and rurest of these
is that which exists between parent and child. in
all quarters of the earth, among the different
races of men and through all eras of the worldts
history, the character of this relzation has been
an index to the existing stages of civilization.
The literature of all lands redounds with tributes
to parental affection and filial love. The sun-—
shine of child life comes alike to the ralace and
to the peasant's cottage.—- Who can number the
hearths that have been gladdened by the laughter of
children? But it often haprens that the marital
relation 1s not productive of issue, so that lands
and titles are lost and broken in their line of de-

scent, lives become drear and blank, and cheerless



~ 0ld age icunaccomranied by youthful love and af-
fection. These misfortunes are diminished and
overcome by adoption or the legal relation created
by a rerson taking a child of another into his own
family, by which he assumes all the rights and lia~-
bilities of the natural parent and the child for
all purroses 1is deemed his owm.

Adortion with its legal conscquences was
well known to the ancients,and the civil law ex-
pressly sanciioned it, while on the other hana it
was totally unknown if not repugnant to the common
law.

During the time of Justinian the law of
adoption suffered considerable change. Fefore
that time the effect of adortion was to -lace the
Person adopted in the same position as he would
have held, had he been born a son of *Mo <3301
adopting him. He bore the name of his adoptive
father, and was his heir at law. The changes made
by Justinian, however, comrletely altered its char-

acter. It had sometimes haprened under the ola



law, that a son lost his succession to his own
father by being adorted and to his adorpted father,
by a subsequent emancirpation. To remedy this,
Justinian provided that the son given in adopticn
to a stranger, should be in the same rosition to
his own father as before, but gain by adoptéon the
sucecession to his adorted father if the adopted
father die intestate.

The adoptive person, however, was not
bound like thne natural father to leéavepim a share
of his prorerty if he made a will. The adopted son
still remained in the family of his natural father
and the only change which adoption caused was, that
he acquired a right of succession to his adoptive
father if intestuate. ( Coorer's Justinian 29 )

This doetrine was transmitted to the modern nations
of Europye.

Adoption was, also, recoginized by the
Code Naroleon, though 1t contained the very strin-
gent provisions that the adopter mist be fifty years

of age and without living children or legitimate



descendants, fifteen years older than the pcrson
adopted and a probationary period of six years
being required before ihe adoption takes effect.
The law as laid down by Navoleon was ‘adontcd by
Louisana. From the Sranish law it was transmitted
to Mexico, thence to Texas, and thus into the U.S.
Adoption Veing unknown under the common

law is of purely statutory origin in this country.
Mass. was the first state to enact laws governing
this subject. In 1857, a law was passed in that
state whieh conferred this right. Subsequently,
this statute came before the courts in the case
Sewall v. Roberts, 115 Mass., 262, where it was
found to be to general and comprehensivce. The no-
tice of the legislature was brought to these defects,
and after naving aprointed a commission to investi-
gate and report the matter, a statute was passed in
1876, which because of its conciseness and complese-
ness

over previous legislation, has been accepted
as a model by other states. Since 1857, following

the examrle of Mass., nearly every state in the



Union has tassed statutesupon this subject. These
statutesvary much in their details, but have a com-
mon intent and purrose. Most of the statuteshave
been found defective or to narrow, necessitating
amendments ar a revision, so that the law as a
whole has been in a transitory state. Little 1it-
igation, however,has arisen over the subject, as the
adopting parents do not prefer to die intestate, and
all controversies over the properiy being removed,
their is nothing left in regard to the statutes

over which men would naturally quarrel.

Who can adopt? All the statutes



Who can Adopt?

e

All the statutes agree that the adopter
mist be an adult. Foliowing clocsely the Code Na-
poleon, the original statute of Loulsana, had the
provisions that the person adopting shall be at
least foriy years of age, and at least fifteen years
older than the person adopted. ¥This was repeated
in 1872, by Act No. 31., which provided that any
person above the age of twenty-one years shall have
the right to adopt any one under that age. Success-—
ion of Vollmer, 40 La.jnnual, 593, Sec.22 Civil
Cocec Cal provides that the rerson aderting a chilad
must be at least ten years older than the person
adopted.

By the law of New York and by the law
of nearly every state a married man or woman cannot

adopt a child without the consent of the other.
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This however, is not an universal rule,in Indiana a
marricd man may adopt a child without his wife's
joining in the petition and the crhild may have an
adopting father without an adopting mother.(Barn-
hizel v. Finell, 47 Ind., 335 ) But in those
states where the adoption is not invalidated be-
cause of non-consent by one spouse, the other 1is
not bcund by the decree. Thas it waéf?ﬁistanley Ve
Chandler, b3 Vt., 619, that an adoption, under an
act of the legislature, by a husband without the
consent of his wife did not prevent the wife from
taking one-half of the estate the same as if no

helrs.



Who may be Adorted.

The lahguage used in most statutesis a
*child", this undoubtedly means as it nhas been word-
ed in the N.Y, statute, and construed in R.I. (In
re. More, 14 R.I. 38 ) to be " any minor childgv.
Adults can be adopted ia Jermont, by joining in
the deed of adoption;and the only restriction in
Mass., 1s that the person adopting be at least
twenty-one years of age and older than the person
adopted, who cannot be his or her wife, husband,
brother, sister, uncle, aunt, either of the whole
or half blood.

In all cases except when the adoption
consists merely in declaring the rerson adopted an
heir, the adoption must be founded on consent. The
reason is that no person is suniosed to objeet to

having hie financial condition bettered, but to
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take a child away from his kin, and friends and
subject him to the control of z stanger, 1s such an
interference with the rights of nis parents, that

it will not be permitted without their free conscnt.
Hence all the statutes require the consent of the
parents, parent, guardian, next friend, next of
kin, corrporation or other institution haviag the la
lawful custody of the child affirmatively, or that
notiee be given to them so that they may aprear and
be heard uron the question of adoption vefore the

court. Also, the consent of the child if over I4,

I

and in N.Y. ii over
A twelve, and finally the sanction of the court

It is provided in N.Y. and the same
statute exists in most of the states, in substance.
" That the consent is not necessary from a father
or mother deprived of civil rights, or adjudged
gndlty of adultery or cruelty, and whe is, for
either cause, divorced; or is adjudged to be an in-
sane person or an habitual drunkard, or 1s judie-
ially devrived of the custofly of the child on aec-

count of cruelty or neglect.h
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It has been adjudged in New Jersey, that
a parent is deemed to have abandoned his child so
as to render his written consent unnecessary, when
his conduct has evinced a sedtled purpose to forego
all varental duties, and relinquished all parental
claims to the child and that such an abandonment is

irrevocable. ( Winans v. Laprie, 20 At., 969 )



Lexzal Effect.

The legal effect of adoption as provided
in N.Y. statute, L. 1873, ch. 830 as amendcdiL. 1887
c¢h. 703 is as foliows:. " A child when adopted shall
take the name of the person adopting, and the two
thenceforth shall sustain toward each other the
legal relation of parent and child and have all the
righté and be subject to =17 <le duties of that re-
lation, inecluding the right of inheritance,"and etec.
It is generally provided that the adorted chila
shall take the name of the adorting rarent. This
is accomrlished by secveral methods, prineipally by
statute as in N.Y., Pa., and etc., but in Col. the
power 1s conferréd upon the County Courts, and in
Mo., upon the probate courts.

Ly adoprtion the zdoznting parent assumes

all ‘he rights, liabilities and dutiies of the
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natural parent, even as against the natural parent

or lawful guardian. The adopting parent @s entitlel
to the services of the child, but is not entitled

to suprort even thouzh the child have property of

its own. ( Brown v. Walsh 27 N.J.E.,429. The adopt-
ing rarent must provide protection, maintenance and
education for all purposes the szme as if it was

his own legitimate child. On the other hand the
adorting parent has exclusive control over the

child, and derivecs the same benefit from its cus-
tody and services as if it was his own. This is

not the rule in Texas, however, under a modified
system of Spanish law existing in that stzate the
adopted helr has the rights of a natural child only
with raference to the estate, and does not become

a member.of the family of his adorter, invested

with the privileges and duties peculiar to the re-
lation of parent an¢ chil<. ( Eeckford v. Knox, 87
Texas, 2.0 ) Then there is a conflict between

two parties as to who 1s the adorted parent the

court alwave cccks the best interest of the child and

awards its custody accordingly.Fouis v.Pierce 60 Ia.71



Inheritance.

The most important feature of the law of
adoption is the rﬁght of inheritance and succession
to real and rersonal yroperiy. One of the »rimary,
aotives, which lead people to take anothertchild as
their own, is their desire for an hcir and thus
keep the bulk of their foritunes in the family name.
As a general rule there is no dafference in the ex-
tent of the inheritance between adopted and natural
legitimate children. The former take under the
statute of descent and distribution the same as the
latter with few limitations which will be noticed
later. The right of inheritance is made mutual
between the adopiting parent and the child, so that
where the adorted child dies intestate wighout law-
ful issue, seizecd of rezl estate or owning person-

al prorerty, which may have come to him from his
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adopted rarents 3® his properiy shall descend to

the adorticc parents or their heirs at law to the
entire cxclusion of his natural heirs at law.(Davis
v. King, 95 Ind., 1)} Sc under liass. statute ch.1l24
sec. 3, providing that when a husband dies intestate,
and " leaves no'issue living" his widow shall receive
a certain portion of the land and an adopted child
is " issue" under sueh statute (Buckley v. Prazier,
27 H.E.,768) But by a descision of an inferior
court in Penn. it was held that an adopting parent
could not inherit from the adorted enilc. The
judge holding that adopted children inherit equally
"with natural children because the statute expressly
so declares,and in the absence of a declaration
glving the adopting parent rower 1o inherit that a
strict construction of the statute should be taken.
This undoubhtedly is carrying the rule to far and is
not good law. But an adopted child cannot inherit
from his adopted parentd ancestors nor if he hap-
rened to be a grand-son of the adopting fathcer can

he inherit the propertiy of his grandfather in a two-
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fold capacity, as a son and grandson.(Delano v.
Brewster, 148 Mass.,0619) In Iowa however, it was
decreed that when a father adopted two children of
his daugnter, and afterwards died, leaving no will
that the children so adopted would inherit from him
as his own c¢hildren and would alsc inherit the
share of thelr deceased mother. (Wagner v. Varner,
50 Iowa, 532) These two cases are in direct
conflict. The lass. case 1is based upon1fu%oint
that the provision in the statute providing that *
" no person <hrzl., by being adorted, lose his right
to inherit from his natural rarents or kindred®
does not include the adorting parent, Wnile in
the Iowa case the Jjudge thought that the act of
adoption did not take away any existing rights,or
such as may accrue, but gave him certain additional
rights. Thics latter view seems to be the more
logical, and would undoubtedly be suproried by the
New York courts if the question should ardsc in
this state. There being no statute in this state

like the one in Mass., and our statute being silent
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as to the exact relationship of an adopted child
and its natural parents, the reasoning of the Iowa
case would agply.

In Texas if the party adopting have at
the time or thereafter a child begotten in lawful
wedloek, the adopted heir cannot inherit more than
one-fourth of the estate of the partiy adopting him.
(Eckford v. Xnox, 67 Texas, 200)

It is provided in several states that the
deed of adoption shall state the terms which the
adopter and adoprted shall bear to each other. Thus
in Nekraska the terms must be stated in the petition,
s0 in Mississipri, the retdtion must state what
gifts and grants 1t is proposed to bestow upon the
adorted child.

There are twé great limitaticons to the
adorted child's right of inheritance, namely, a
stranger cannot be introduced into the right of sue-
cession to proverty limitca tc a man and " the
helrs of his body". Nor can an adoption so dis-

turb the.descent or distribution of the property as
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to cnable an adopted child to inherit from the
lineal or collateral kindred of 'his adopting parent
by right of representation. These are substanti-
ally the limifations imposed in the llass. statute,
and " heirs of the body" in thie connecticn has
been interrretated to have its technical meaning

(2 Redfield on Wills, 398-3) The rcason for the
first 1s obvious. Property limited to a man and

" his heirs" would be entirely within the contirol
of the devisee, he being able to adopt an heir at
any time and thus destroy the intehtion of the tes-
tator.

But as to the latter limitation the cases
do not agree. In Indiana the rights of the lawful
children of the adorting rarent and the adorted chilad
are not changed or affected by the adortion. No
right is given them to inherit frém or through
each other, they are not conly not brothers and sis-
ters but they have no rights as such.(3arnhezel v.
Ferrel 47 Ind.,335) In direcet confliet with this

cace is the statute of Penn., providing that * if
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such adopting parent shall have other chilcdreca, he
she or they shall resrzectively inherit from and
through each other as if all had bheen lawful child-
ren of ithe same parent.! Yet it has been held
th-t sueh adopted child cannot take under a devise
#c the"children" of the rarent by adoption; for 1t
is not a child by nature. (Shafer v. Enue, 54 Pa.St.
304)

Our New York statute provides that the
child adoprted and its adopted father shall bear to
each other the relation of parent and child “except
that as resrects the rassing and limitation over of
real ahd personal property, under and by deed,
conveyances, wills, devises and trusis derendent
upon the rerson adopting, dying without heirs, said
chidd adorted shall not be deemed to sustain the
legal relation of child to'the person so adorting
so as to defeat the righits of remaindermen.t No
case has ever arisen in winleh this trovision has
been construed,but the same reasconinzg would aprrly

as to the'heirs"of his body" found in the statutes
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of the other states. As to inheriting from the lin-
eal or collatecral kindrcd of its adcrting rarent by
right of representation the statute is silent, but

construiny the statute as = vhole it would scem that

such rizght existcd.



The Relation of an Adorted Chilc 1o its Natursl Kin.

—

]

By adortion a child may have a status in two
families. 'mile he may Le a mcmber of one family,
he will loose i:ione of the rights which existed be-

tween aim and nils natural parents. The statutes

of the statersvary auch 1n defining the relation of

Qs

an adstrted ¢nill and his natural in, and some of
the statutes are sileunt ail together, so that com-
plicationsoften arisc as to the right of inhcri-

. ;.'7-%;1 .
tance betwoon the nztural in and those of adortion.
Let us locx at some of the statutes of the various

states. e ey Yorii statute is clear titon tuails

subject. 1© rrovides:- "That the rarcats of an
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adoptod ehild are, ffom the time of =zdortinn, re-
lieved from all rarental duties toward and of all
‘responsibility for, the chiid so adi:pied and have
no rights over it.t" As we have already seen in
Pennsylvania,-~and the same statute also exists in
West Virginia,--the natural children, if any, and
the adorted children inherit from and through each
other. in Iowa, adopted children inherit from
both thelr natural and adorting parents; but in
Conn. and 1Il1l., they inherit only from their
adopting parents. The adopting parents can-
not inherit from thelr adorticd children in
Georzia, Iowa, Maine, and Nortih Carolina.

In New Mexico an adopted child may be dis-
inherited..

The New York Statute provides that "the
heirs and next of kin of the child so adocpted shall
be the same as if the said child was the legitimate
child of the person so adopting" and in case of the
death of the person sc adoptédg the person so adop-—
ting as above provided shall for the purrose of in-

heritance sustain the relation of parent to the ter-



son so adorted.n Thue it woudd seem that the

cnild is entirely cut off from his heirs snd ncxt

)

of Kin ecxcert in the case where provwerty is iimited
to his adopting parentg;and the adozting pirents wo
vould inﬁerit from the adorted child to the exclusion
of the naturzl parents.

It hos Leenr 1eld in Ind., that where a
child a’orted by a nusband and nis wife,jointly,dies
without children or their descerdants;the owner of
land inherited from the adorting mother, the sur-
vivinz hushand and zdorting fz2 her inherits such
land,and it does ot descend to the naturzl mother.
Humrheries vs. Davis, 100 Ind., 274. This is a very
important and instructive czse, revicving a larg
number of aut-orities, and clearly shows the rosi-
tion of the courts on this subjecct. The Judge in
rendering the decision said,- "It is not to be pre-
sumed that the legislalure nmeant 1o violate logical
rulez by creatins the .ezal relation of child without
the corresronding one >f parent nor that ithey meant

to thrust out the surviving hucbend and father for



the benefit of a rerson that was a stranger to the
ancecstor who was ihe source of title. it 1s a
Trinciile of American and Nomzrn lan, that in eace
of fallure of descendants capable of taking, the in-
heritance shall o baci to the kinsmzn of the vlood
from vhich it canmo. To zZroduce uniformity and
harmony 1t must be nheld , as we now hold, that the
death of the adoptced cnild casts the inhoritance
wnich czize to him througn the joint acdortion baeck to
his adortive father, and not ugon tae naturzl mother
who was an utter stranger to the rerson from vhom t
the title flowed. It may ve that this would require
that what the adoptéd: child inherits {rom its
natural Xinsmen should zo back tc them, but if so,
it is a good recsult, for this is no more than right.®
In Wagner vs. Barner, Supra, it was sald:
"because of tne adortion the child requires certain
additional rightes,but there is nothinzg in the act of
a_ortion vhien in and oo iivscif texes away other ex-
istin@*ights, or sucnhn as subscquently accrue. The

reason wnich supports this rule does not aprly to



the mother. She in le~al ceffecect, severs all lezal
rights to the zrovorty whish the c:ild may acquire
by virtue of its status to the adortive rarents for,
as to that rrorerty, she rermites the corrclative re-
lation of parcut and cnild to exist between the
child and the adoptive zarent. it does her o in-
justice to have ner with her riznt to such zrsrperty
as ncr child may acquire sitherwisce tharn through the
adortive parent, but it wonld do great injustice to
rermit her to secure thc Trowerir acquired by her
chilad ;n virtue of botn its natural znd adoriive
rights." I ithink the rezconing in ihis case 1is
sound and would arrly in constirulng the New York
statute. It would seen that it vould surrly and
speak where our statute is silent and tacre can be
nc doubt that if a like case should arisc in this
state the result would be the same. This case, in
many respects, is the most important found in the
recports as it clearly defines the legal status of

all the rarties intc—-ested in the act of alortion.



Conflict in the I.:vs of Adontion.

In viev of the diversity of the statutes
it becomes imrortznt to énquire what is the law de-
ternining a rarticular case of adortion. So far
as concers the statug of the person adopted this
is to be cdeterminced by the law of his domieill thougn
there 1s autnsrity holiing that where the act is
based uron contiract the law relativce 1o cocnilracts
rrevalls,

The lzw of itne natlonzlity of tze aZorted
person is to decidc in all that concerns his relations
to the zdorting rerson; the law of the naticnslity
of the ad:pting person 1is to decide in all that con-
cerns the relations of the latter to his ovn family.

Anid the law of the domicil and nat the Law of thae
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nationality ic to determine the steaius In the
United States vherce the lerislation of particular
states Cciifers sc widely in tnis connention 1o

t2Xc the test of nationality weould be imgracticable.

LDacn of the stotes is @ rart of one nmatioiality; no

O
Jt

state is a distinet nation. rach state however has
its special rlezislatict 2as to ecivil status;and
domicil, tnerefore, mist determine vhat rariicular
legislation is to arrzly. in this country therefore
the lav of the douicil of the partics must determine
the validiiy of the a’ortion. If both parties are
domiciled in the st-tec of adortion, then the acdertion
shoulcd be weld extro-territcrizlly valid, at least
in all states which acccpt the ©olicy of adortion,
or to whose jurisprudencce =dortion is not rcpugnant.
But no state can deczlzre that a rerson ot itz dom-
ieiled subject shal:i be the 32or7tcd cnhilld of another
Ter<on. Both ihe adorter and the adoptced must be
personally subjcet to the laws of the state Ly whom
the adocrtion is enacter. Thus a c¢chlld acdorted, w7t

with the cconsent of its father and the =sanciicn of



a judicial desrce in Poim., vwhere to rarties are
domiciled at the time, un<er = statute by which a
child so adorted nas the saae rizhtz of inleritance
as the legitimate offspring in the estate of the
adorting father, is entitled, afitcer the asspiing
father ind the atcrtied child nzve removed ithelr cdom-
icilie into Mass.,to inherit ithere the rcal estatc of
such Tather as against his collateral neirs; al-
thouch nis wife has ziven nc formai consent to tne
adortion a= ig required unider ithe statutes of -lass.
Ross vs. Ross, 122 Mares., 2343. This zase was

distinzuiehed in part by Keezan vs. Geraghty, 101

I11., 26. Trhis wvas acesc in vhich « chilld vas

fan)

adorted in Yis., and csubscequently moved with it

0]

rarents into T1ll. ATtcr the death of the acopting
rarents litization srose bLetween its natural rfarents
and the hcirs of ne scorting trarents, and the court
held that the rizhts of inheritance acquircs by an

adorted cnild under tne laws of another state, where

2]

he w:=s adoprted, will be recognized and uvrncld in this

state znly so far as they be not inconsistent with
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our laws of descent, so tnat if such child cannot
take by descent by our statute, cannot take at all
no matter what may be the law of the state where the
adoption was made. The distinguishing point in
the two case is that the Mass. court decided that
the status is determined by the law of the domicil
and thatrthis stétus ié to be recognized ahd upheld
in every other state, so far as it is not inconsis-
tent with its own laws and poliey. In that par-
ticular case the laws of Mass. and Penr., werc not
s0 lnconsistent but what effect ecounla he ziven to
the Penn statute in Mass., but in tne I1°.. case

the judge acknowledging the rule as lais down in
Mass., yet thought that the laws of Wis., were in-
consistent with thgse of 1I1l. so no effeet could be

given them.



Specific Performance cf & Contract to Adort.

{1 sometimes harzcns that persons agree
to adort a child and leave it their prow riy and
actually take the child into their families, but
fail to fulfil any of the statutory requirments for
adoption. In such cascs it is not the 1law or
statute regulating adoption thst is to rTrewail but
the law relative 1o contracts. So that where a
certaln and definite contract is clearly established,
even thoush it involves an agreement to leave
rroperty on the part of the rromisee, ccuity, in a
case free from all objectiocns on account of the ade-
quacy of thne consideration, or other circumstanccs
rendering the claim inequitable, wiil compel specific

performarce. Shakesphere vs. Markham, 10 Hun, 322.
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The fact of & child entering the family
of another and living with it for a number of yecars,
fu11§‘performingvits part of the contract is a suf-
ficient performance of the contract to take it out
of the overation of the statute of frauds. Sharxey
ve. MeDerwmott, €1 lc., €47.

Perhaps the best that I can do is to quote
from Judge Barreits opinion in Gall ve. Gall, 19
N.Y.8urp., 332, whieh sums ﬁp the wnole magter and
gives tae rules governing the sﬁbject. Thoe duwage
sald:- "It 1is certain that in this ecle~~ of -azes the

ordinary rulee which govern in eactioms Lo compel the
specific perflormance of contracts, and which fur-
nish reéasonable safeguards against frao?, - hiuld not
be extended, but should be rezidly applled. These
rules require that the contract be certain and def-
inite in all its parts, that it be mutual and founded
upon an adequate consideration, and that it be es-
tablished by ‘the clearest and most convineing evi-
dence. That the recmedy is a matter of Jjucdliclal

discretion, and that relief should be withheld when



a decree for specific wmerformance would wort 1n-
justice to innocent tnird rersons or wnere 1t would
be contrary to 7ublic poliecy.t® The imrortant cascs
on thie toriec are:-

Go’ine v. Kigdd, 19 N.Y., Jurr., 335;

Vanfine ve. Vanfine, 15 At., 240;

Van Dyne vs. Vreeland, 12 N.J.Id., 142;

Anderson vs. Shockley, 382 lo., 280.



Quasi rerental Lclaition.,

lhen, without cxpress contract, an infont
1s indefinitely taken intc a faiily not a .iin to it
the surrounfiing circumstances must zive construction
to ithe act, and determine wnether tane infant is so
teken as a visitor, or a< a serva:t for wizes to

-

esrrned by it, or as a boaricr cr Turil for mviure

O

r tultion Jor cexjerzo-ior 12 4Mmna gzl of the
ferily, or as a cnhild adcpted by the family .nn the
relati -~ of 2 child by bloocdl sy in ~cme othe» - ecoual-
iar relation. In the sosence of proof of sur-
rounding cirzuaztancss from vhich a contract czn be
imrlieZ the lzw vwill not imrose one azon the jartics.
Therc 2 ooult ehiild remalnge vith ls rar-

ent aficr reaching the aze of mazjority, it is in-



cumbent upon him, to show that the ordinary relation
of parent and chilé did not exist between 1im wila

his rarent, that is an express contr-c’, between

them that the son shoulc lc¢ ccvpenéatod‘fcr nis
services. Kaye v. Crawford, 22 Wis., 320; Pillage
v. Piilage, 32 Wis.7‘156. And the rule relating
to naturzl children  appears tc arrly eaqually to
chilir i by adortion. Mountain vs. Fisher, 22 Wis., 93.
When an infant is tsken into a family, it is al-
ways the presumption that neither its support nor its
services ére to be compensated except as the one com-
rensates the other. Thory vs. Bateman, 37 Mich., 68.
There being no reason why a child by adoption sharing
the advantages, should not share‘the disabilities of
a child by blood;or ®hy a child received into a
family from benefoleance should have a larger rule

of right in it than a child in its chabge by order

of nature. The adoption of an infant into a family
as a child implies no contract to pay for ;ts services
to the family; and an infant so adopted can recover

for such services against ithe head of {ihe family only
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upon express contract.

' The rule of evidence by wnhich such ex-
Press contract between parent and ohild}rby blood
or .y adcrption, must be established, i¢ lald down in
Rellage vs. Pellage, 32 Wis., 1306. The Judge says.-—
"The rule, is that the evidence of a contract to
comrensate the services of a child must bé rositive
and direct, and the contrzet cannot be inferred from
eircumstances and probzbility.t And Dimbn €.Jd.,
adds by way of exrlanation "It may perhaps be
going too far to say that, in every case of this
kind there must be positive proof of express com-
tract for the payment of wages or the making of pe-
cuniary compensation for the services performed.
There may undoubtedly exist other Tacts and cilrcun-
stances clear and unequivocal proof of which acecor-
ding to the rule of evidence héld in such cases,
will be equivalent to direct and positive proof of
an express contract. An exrress contract to pay,
or the relation of master and servant may be as fairly
and inconteovertibly established by circumstancial

evidence as by that which is direct.®
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