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THE LAW OF ELECRBRICTTYV.

—————— INTRODUCTTIOT (-—==—-

Flectricity as a oropertvy in =atter has heen Knon
£or centnuries.  Tts presence in various snbstances was de-
scribed, we are told, as earlv as 61 T..C, ru£ its real
nature has alwavs been shrouded in mvstery, thoiieh impor-
tant, discoveries respecting some of its peculiar character-
istics have been made from time to time. Tt within the
last few decades ereat and important, achievements in elec-
t,rical science have introdiiced into modern civilization
practical results far bevond the wildest, dreams of the most
sanenine enthnsiasts of a centurv ago. T.ehold the tele-
graph?  That egreat revolntionizer of modern commiinication,
which speeds intellieence with the guickness of thomeht,
~nd unites continent, with continent, the Eastern ana the
Tlestern hemispheres, so that events in the 01d Yorld are
pnblished the next dav in the newavapers of the New Yinrld,
nearlv half way round the elobe. The telephone, too, which
enables the more marvellons achievement of personal commi-
nication of friend with friend hnndreds of miles apart,
even the analities of the voice being reproduced with ereat,
exactness.

Then follow in auick succession the electric lieht,
the electric motor, and the electric railroad, -— these in
the last decade and a half. Fifteen vears ago the onlv
electric currents in use were the feeble currents of the
telegraph and the telephone. There was then not, a lineman

nor a workman of anv Kind who had ever heard of the hieh



tension cnurrents in use to-dnv Tor the services of liesht
and power, To-lny electricitv lieshts onr streets, our bLbus-
iness nlaces, o1 homes. Bt operntes our street railwavs
and our manufactories, and does an endless variety ol other
work in novel and highlv inegehions wavs.

These wonderfnl inventions and the uses t,0 which
thev are put, the innumerable 1lieht and vower plants which
have =n1ddenlv sprnne into active operation, and the varving
intensity of the current emploved for different, purposes,
necessarilyv entail in manv cases a conflict of interests
to harmonize which it has become necessarv to resort to the
anthority of the courts, there to have applied the princi-
ples of established precedents in such a manner as to meet
these new conditions and relat.ions. Thnus there have been
rendered within a verv few years numerous decisions in the
courts of this conuntry which attempt, to establish the legal
status of this new element, and the riehts and liabilities
flowine from its muse. To what, extent, this attempt has suc-—
ceeded 1% is mv endeavor to show in the followine pages,

It is not mv purpose to discuss the law of tele-
graphs and telephones in resvect t0 the services thev per-
form for the oublic; e.e., the sendinoﬁnd receint, of mes-
sages, etc.,, nor the law of watents coverine electrical in-
ventions. The scope of this investigation will e confined
as nearlv as possible to the law of electricity as it, ner-
tains to the riehts, dnties, and resvonsibilities of those
who employ it, arisine from the pecnliar natnre of this
mvsterions aegent itself, and the apparatus necessarilv em—

ploved in its successful use and operation.
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AS A MOTTIVE POWER. ¢ o ot 00t o avveoassossossesssossasscssasosns

This question has arisen in a few recent cases
where street railroad companies organized for some time
have undertaken, in accord with the spirit of industrial
proeress and enterprise of the age, to dispense with the
old, tedious, and slow method of rvunnine their cars by
horse-power, and substitute the nse of electricitv as being
cheaper, cleaner, more convenilent, less noisy, and in everv
wav an improvement uwvon horse-power. Of course Aan express
authority under a city ordinance wonld leave no question.
The point has been raised, where by act of the legislature
a corporation is authorized to operate a street railroad,
and to ‘“nse the power of horses, animals, or anv mechanical
or other power, or the combination of them which the said
company may choose to emplov’, whether such statute embrac-
en electricitv as a motive power, so that under the =statute
2 city ordinance might gkant and a street railroad adopt it
to Le used as a motive power. The contention has been
where the point, was raised that VLecanse =lectricitv as a
motive power was unknown and not inffcontemplation of the
legislature when the act was passed, it was not within the
intention of the legislature.

In Hudson River Telephone Co. Vv Yatervliet Turnpike
& Railway Co., 9 7..V,.S.177, TLandon, J., deliverine the
oninion, said:

“The legislators of that day were not ienorant of

the inventive and experimental activity of the age, and had
thev,intended to grant, the defendant anv rieht to nse any



nower except stenm, which snbseqnuent invention or =xXperi-
ment, mieht demonstrate to Le most beneficial to the companv
and to the public, the lanemnage employed wonld have bLeen
apt for the purpose. We therefore think the terms and in-
tent of the act, embrace electricitv as a motive power.”

The point is also very forciblv and loeicallv pre-
sented bv Jnustice Srant in Detroit, Citv Railwawv v Mills,
48 T, W, 1009(Mich,), where he savs in the course of his
opinion:

¥The peneral railroad law enacted in 1855 provides
for the use of the force and power of steam, of animals,
or anv mechanical power, or anv combination of them, It
some new motor should bLe tound to take the place of steam,
and thereby dispense with the noise incident theret.o, and
the discomforts of dirt and smoke, wonld it be contended
that railroad companies conld not, use it winder the vrovi-
sions of this law, because it was not Known at the time
the law was passed? These laws were enacted in times of
rapid advancement in the mechanical arts. This advancement
is nowhere more forciblv shown than in the discovery and
use of devices and motors to facilitate travel and trans-—
portation. Tt cannot in mv judement bLe held that the leeg-
islatnure intended to 1limit these corporations to the use of
thines that were then Rnown. This rmle would be too rigid
and technical to merit avpproval. The common law is more
elastic and progressive,. It adapts it,s=21f to meet the
needs of the people, and the advance of science and civili-
zation.”

These cases wonld seem to =ettle the law on this

roint.
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(1). Teleernph and telephone.--- Tt 1s well set-
tled that telegraph and telephone companies have no rieht
t,o erect posts and maintain wires thereon in streets or
highways withonut, legislative authority directlv given or
mediatelv conferred through proper muanicipal action, for
obvious reasons applicable generallv to the placing of such
things 1n hiehways. If such posts be eretted within the
1limits of a2 street or hiechway withont such sanction they
are ninisances; but if the erection be thus anthorized they
are not.

In Metrownonlitan Teleeraph & Telephone Co. v Colwell
Lead Co., 50 T.¥,&npr. Ct. 488, it was held that the lee-
islature had no vower, so far as the riehts of abuttine
owners are involved, to anthorize the use of the streets of
the city of Tew Vork for the erection of poles to support
teleeraph or telephone wires, the leegislative aunthority
over the streets being limited to a regulation of mse for
which the streets are held by the city in trust, which is
to approvriate them and keep them open as public streets,
and such erection of telegravh poles is not a street use,
and does not comes within the terms of the trust. A tele-
graph companv cannot, therefore, invoke the equitable power
oI the court to restrain interference bv abuttine owners
with its poles in city streets; even thoush its lines have

been erected under legislative sanction. There wrs a8 dic-—-



tam in this decision to the effect that o conrt of eanitv
mieht refuse an application of the defendnnts to restrain
the plaintiftfs from maintainine the poles, bhut it, was plain-
tiff who asked for an injunction, and before the court
shonld interfere, they must show that thev have a vested
right which may Le ereatlv affected by the act sought to bLe
restrained.

Tt has been hela that, where a city ordinance was
passed in pursuance to legislative anthority which eave a
company permission to erect and maintain a telephone 1ine
in the streets of the citv under certain reeulations, that
after the companv in accordance with this permission had
proceeded to expend laree sums of monev in constructing
their lines, and had violated no regulat.ions of the ordi-
nance 1in respect, thereto, that the companv had therelv ac-
quired an irrevocable rieht to use the streets for the pur-
poses indicated. In the words of the court:

“The notion that a corporation which under provi-
sions similar to the present act has upon the strenegth of
a permission to use a certain route svent thousands of dol-
lars in layvine railway tracks or subterranean cables, or
in erecting poles and stretchine wires, is at the mercv of
the city authorities continually and entirely, is not to be
entertained for a moment.# # # # #,7Tt is opposed to all ju-
dicial sentiment.”’

Hndson Telephone Co. v Jersev Citvy, 49 N..J.L. 303,

Title 65, Revised Statutes of the United States,
#5263 ff., provides that teleeraph companies dnlv oreanized
unaer the laws of anv state shall have the right, to con-
struct. and maintain lines of teleeravh over and alone anv

military or postroads of the UUnited 3tates declared bhv law,

but, not so as to interfere with the ordinarv travel.



In the Western linion Teleer~ph Co. v The Citv of
Tew York, 39 Fed. Rep. H52, the Circnit Court of the United
states decided that an ininnction wonld not. he eranted to
restrain defendants from removine complainant’s wires from
the streets of *ew Vork City, pursuant, t,o powers devolved
upvon them Lv the state legislature. {522 enactmants refer-
red to on p. 17 , post,. ) That, the act was a valid exercise
of the police nower,

“The privileee t0o maintain telseraph wires “over
and alone pvost-roads’” is not to be construed so literallv
as to exclnude reegnlations bv the state respectine location
and mode of constriuction and maintenance which the pablic
interests demand; but, is to be constrmed so as to give ef-
fect to the meanine of Coneress, which was to grant an -
easement, that wonld afford telegraph companies all necessary
facilities, and which to that extent should be beyond the
reach of hostile legislation bv the states. Thus inteRpret -
ed the grant is no more invaded when the resulation re-
quires the wires to be placed in conduits under egronnd,
than it wonld be if thev were requirea to Le placed in con-
auits alone the surface of the streets:; and when this be-—
comes necessary for the comfort and safety of the community’
such a reeulation is as legitimate as one would be pre—
scribine that the poles should be of a2 uniform or desienat-—
ed height, or should be located at given distances apart,
or at desienated places along the streets. The exvense and
the temporaryv or occasional interruptions and inconvenienc-—
es which are incident, to the scheme vroposed, constitute

the extent of their sacrifice for the general comfort and



convenience.,”

Tut, the court, expressed seriomns donbts as to wheth-
er the powers conferred by the =trte statuntes in cnuestion
were not, nueatorv to the extent that thev permit the com-
plainant, to be deprived of the rieht, Lo maintain nnd oper-
ate its wires mpon the strncture of th= elevaten rrilway,
that beine an independent post-road of the United Ltates in
lecal contemnlation, carved ont, of the streets nvon which
its structures are erecged; and state legislation under
whatever power it mav be classified is impotent t.0 destroy
the privilege given bv the act, of Congress. The novwer 1o
remove the wires alt.ogether from these structures, and to
refuse to mermit them to be placed there under anv circum-
stances, is not regulation, buh is equivalent @o a complete
denial of the privilege. An injunction was therefore
granted restrainine defendants from interferine with com-
plainant’s mnse of the structures of the Manhattan <levated
Railroad Co for overatine and maintainine its wires.

A very interestine case decided in 1879, and re-
ported in 31 *., J. ¥a. 627, 1is American TUnion Teleeranh Co.
v Town of Harrison. The complainants were oreanized under
the general teleeraph law which allowed anv cornoration
organized under it the vight to use the public hishwavs of
the state for the vurpose of er=ctine and maintainine their
lines, upon obtaining the consent in writine of the owners
of the soil, at provided that no posts or poles shonld be
erected in anv street of anv incorporated town withont
first obtainine a designation of the streets in which the

same should be placed, and the manner of rlacine the same.



The court held that the mmnicipal anthorities under
this act had the rieht to regulate but not .o cont,rol.
That their reeunlat,ions mmst be fair and rea=onable, and
that, thev have no power to lav an embargo. The real point
at issue in this case arose unon the followineg facts: The
complaibants were engaged in the constriction of a tele~-

,

eraph line between l.ew York and Philadelphia, which for
part of the distance passed over territorv under the juris-
diction of the defendants. Taut the poles were erected out-
side of the streets or highways, and upon private property,
althoneh the wires hune thereon overhune some twenty street$s
at an elevation of about twentv-five feet above the roadway.
The poles were erected with the vermission of the owners of
the soil, but without the permission of defendants who made
no opposition thereto, but resisted the stringine of the
wires bv force amountine almost to riot and bHloodshed. The
wires were finallv stretched LV the exercise of superior
force on the part of the complainants. This was shown bv
defendants themselves in answerine to comblainants? »Hill
which charged certain officers of the %own with opvosing
the haneine of the wires, and that defendants intended to
destroy the 1line by cutting the wires where they overhune
the streets, and asked that thev e enjoined. T

The court said that the section of the statute
which enacted that “the use of the public streetss etc.,
under this act shall e subject to such regulations and re-
strictions as mav Le imposed Lv the corwvnorate authorities’’,

was Dbroader than the one previonslv considered, which relat-—
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ed onlv to suchk use of the streets as wonld be made if
poles were erected thereiny and comprehended any use which
counla be made of them by a telegraph company; e. 2., hang-—
ine wires over the roadwavy; that the public easement was
not, limited to the 1nze of the soil of the hiehway, it ex-
tended npward indefinitelv. Under this clause the %own au-
thorities might adovt reenlations fixine the =levation at
which telegraph wires shonld cross the streets, and any
other precautions reasonably necessarv to the safety of
travel, to which complainants wolMld be obliged to conform.
"1t defendant.s had adopted no such reegulations, and never
considered the expediency of exercisin#@his power. There-—
fore, the facts not showine that the wires in the slieghtest
degree impeded or endangered the full, free, ana safe ucse
of the streets, the complainants in er=sctine their poles on
private property and haneine wires on them at an elevation
of twentv-five feet above the roadway, 4did nothine but, what
thev had an nnqgnestionable legal right to do. And the de-
fendants were accordinelv enjoined from cuttine the wires
or otherwise nnlawfnlly interferine with them,

(2) Electric Lieht.,--- A difTerent conclusion from
that relatine to teleegraph and telephone apparatns has been
reached in regard to electric liechting, and mndonbtedlv
with good reason. In Tuttle v Trush Illuminatine Co., 50
Mo Y. o Smpr. Ct. 464, it was held that the lightine of the
streets of Tew York City under legislative anthoritv was
one of the uses for which the streets were held hHhv the mm-

nicipal corporation in trust, ---to Le used solelv as pnblic
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stireets. The erection ef moles for the pnrpnse of supplv-
ing, the streets withuliqht wonld De such a use of the
streets. And the fact that when the act empowerine the
city to contract, for lightine the streets was passed, the
lamps were oil lamps placed on poles, and no poles were
needed to carry the conductors to such lamps, wonld not
prevent the city when an improved method of lightineg the
st,reets had been discovered from usine such improved neth-
od. And the citv has the power to light the streets bV
contractine with the defendants, and havine exercised such
power thev are the sole and exclusive judees of the means
t,o Le employed, so lone as thev do not authorize a use
which is smbsersive of and repugnant, t,o the use of the
streets as an open, public hieshway, and the poles used by
the defendants are not. such a use,. Thev have provided that
certain streets are to be lieghted by wires carried throueh
Twentv-fifth Street, and their acts cannot be reviewed.
such a provision was absolutely necessary. It is impossible
t0 generate electricity at the foot, of each lamp-post, and
under such circumstances in order to carrv out the power
given to light the streets it was necessarv to bring the
electricity to the streets to e lighted, An injunction

to restrain®Bdefendants from placine poles or wires in 25th
St., and Tor judegment, directine the removal of such poles
and wires as are now erected was refused. The court, how-
ever, expressed some doubt as to the rieht to 1se the poles
for furnishine lieght, for private purposes. Probablvy an in-

junction wonld 1lie for such a use.
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Tn Johnson v Thompson-Honston *lectric Co., 5H4 Hun
469, the defendant had a license Trom the board of trustees
of the village of Fnlton, mpon which was conferred jurisdic-—
tion and control of streets therein bLv the act incorporat-
ine the village, to erect poles and wires in th streets
and erounds of the village for the purvose of suoplying
electricity for electric lights to be used in liehtine the
st,reet,s of the village, and also for private use. Th= Com-
panv therenupon erected a pole in one of the streets of the
village in front, of plaintiff’s premises without, obtaining
his consent, He ULrought, suit, restrainine sinch act,ion on
the vart of the Electric Company, and the court decided thét
the license of the Loard of trustees did not jnstifyv the
erection or maintemance of the pole, and directed its re-
moval. “ut on anpeal, the Supreme Court, while donubting
t,hat the Toard conld prowverlv authorize the erection nf
poles for the purpose of supplyving light for private use,
held that the defendant had the right to erect this pole,
and use it for the purpose of supplyine electricityv neces-
sary to lieght the streets in that vicinity, and as 2 point
from which to suspend a street light, and that this was no
invasion of plaintiff’s just rieghts.

It, was held »v the Supreme Conrt, of Massachusetts,
in the Buburban Lieght & Power Co., v Aldermen of Toston, 26
L. E. 447, that a statnte anthorizine the erection of elec-
tric telegravh lines aloneg the pnblic streets and hishwavs
so as not to incommode the public; and providine that the

Mayor and Aldermen of a place throueh which an electric
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teleeraph line is to pass ‘*shall” designate where the posts
may Le located, even if this was imperative, requiring the
Toard of Aldermen to erant some location tor the posts of
telegraph lines, vet other statntes extending the provi-
sions of these two secﬂions to electric light companies “so
far as applicable’” cannot receive such an imperative con-
struction, in view of the local character of the companies,
of the danger arisine from their 1lines to travellers on

the streets, and of the other demands for the use of the
streets bv the general public. The conrt said:

“As this chapter was orieinallv enacted onlv with
reference to teleeraph companies wiose lines mst often if
not always pass from town to town and vin throush different
towns, 1if 1t were intended, as the plaintiff contends, that
the officers of one of these towns should not have the pow-
er to defeat, the operations anﬂgusiness of such corpora-
tions, and that they should be tompelled to erant. some lo-
cations for the necessarv posts, the same intention womnld
not necessarily exist in reference to electric lighting
companies, whose operations are musnallv confined to a sin-
gle town, or o part of a sinegle town, and are of locah int-
erest merely. T, cannot, we think, bLe inferred as the
plaintiff urees that it was intended not to put it in the
power of local boards to defeat the operations of electric
lishtine companies, the oreganigzation of which wes anthor-—
ized Ly statunte. When we observe how manv considerations
so far as the public are concerned enter into the qunestion
whether the streets shall Le used Hv electric liehtine com-
panies of a local character, the liabilities of the cities
or towns which mav be involved, the daneer to their inhabi-
tants and to travellers, the other demands for the nuse of
the streets, the necessitv or otherwise of anv use of the
streets LV any such companies, the expenses which rmist be
incurred, the character for responsibility of the varticu-
lar companv petitioning it, it is not readilv supposable
that in regard to companies whose operations were confined
to a single town, all that was intended to be left to the
Toard of Aldermen or selectmen were questions of detail on-
ly.”

(3) Electric railways.-—-- As with tsleeraph or t=l-
ephone comvanies, and electric lieght companies, so with

electric railways. Leegislative authoritv is necessarv to

~
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warrant them to be placed in streets or hiehways, which au-
thority may be delegated of course to mmunicipal or local
bodies., Tut the real reason tor this latter is that appli%
cable to street railwavs egenerally.

Are poles and wires an additional servitnde on
abutting owners entitline them to commensation?

Dillon in his work on “nnicinal Corporations, last

1lines:
edition, #698a, savys:in regard to teleeraph and telephone,\

“The safer and perhaps sounder view is that such a
use of the street or hieghway, attended as it mav be espec-
iallv in cities with seriouns damage and inconvenience Lo
the abutting owner, is not a street, or wighway use proper,
and hence entitles such owner to compensation for such use,
or for anv actual injurv to his property caused by voles
and lines of wire placed in front thereof.”

And he doubts the soundness of the distinction made
in some of the cases between whetheﬁthe fee in the street
is in the public in trust for Btreet uses or in th=s almt -
ter. He considers the true doctrine to be that the rights
of the abutter as between him and the pnblic are substanti-—
ally the same, whethey the fee is in him subiect to the
public use, or is in the city in trust for street 1ses pro-
Der.

As to street railwavs, he concludes that thev do
not create a new burden upon the land, and hence no compen—
sation is necessary.

These views are smupported Hv ths weieht of anthor-
ity, and certainly seem to e soundlv judicial., 7mt, Dillon
makes no reference to street railwavs overated bv electric-

ityv, and here there is a new eleament to be considered, viz.,

the erection of poles to support wires carrving electricityv
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necessiry for the operation of the cars. Tut, the reported
cases nniformly hold that this does not impose an addition-
al nrden on abuttine propert,y owners,

In Detroit Citv Railwav v Mills, 48 ', W, 1008, at
p. 1011, after a careful consideration of the question in
relation to street railwavs eenerally, the conrt said:

“Tt, has frequentlv been held that telegraph and
t,elephone poles are not necessarilv erected to facilitate
the 1se of the streets, and consequentlv that thev create
an additional servitude. Tt the gnthorities are v no
means uniform. Decisions to the contrarv are based npon
the doctrine that the whole bensficial nuse of the land has
been taken and appropriated to the public, and that one of
the original uses of a highway was the transmission of in-
telligence........The qnestion as to whether the erection
of poles for ~=lectric street railways cohstitntes an addi-
tional servitude has been several times before the courts,
and thus far thev have VbYeen held to be ancillary to a pro-
per 11se of the streets, and to create no such addaitional
servitude.........The poles nsed bLv complainant are a nec-
essary part of its svstem. When theyv 4o not, interfere with
the owner’s access to and the nse of his land, we see no
reason whv they should be held to constitnte an additional
servitude. Certainlv th=2v constitnute no injnrv to his re-
versionarv interest. To constitmte an additional servitude
theretore, thev must e an injurv to the present, nse and
enjovment of his land. "t thev do not obstrnct his lieht
or his vision, as do the structures of an elevated railway,
neither Ao thev nor the cars thev assist in movine canse
the noise, steam, smoke, and dirt which are produced by
steam cars. They do not, interfere with his egoinea nd com-
ing at his pleasure, when placed as thev can and must be so
as to give him free access. Wherein, then, is he injured?
IT it be said that theyv are unsiechtly, and therefore offend
his taste, it can well be replied that they are no more so
than the lamp-post or the electric tLoweer. It, is as neces-
sary that rapid transit »e furnished to a crowded city, as
it is that lieght shonld e furnished to its streets. Pub-
lic convenience must control in all snuch cases.”

t

To the same effect are Tasgart v Mewport Street
Railwaw Co., 19 At. 326(R.I.), cited with avnproval in Lock-

hart v Craig Street Railway Co., 21 At. 26(Pa.).

In Tracv v Trov & Tansinebnureh Railroad Co., 7 1.7

supb. 892, plaintiff soneht a temporary injnnction to re-
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strain defendant from erecting poles to form part of an
elactric motor svstem on a street in the village of Tan-
sineburgh, and opposite plaintiff’s property, while his
action for a permanent injunction was pending. This was
denied on the promnnd that the plaintiff wonld not suffer
irreparable injury or one for which money damages wonlld not
be an adequate compensation, while if the injunction was
eranted, ‘“a public improvement believed to be of mtility
would bHe obstructed for manv months, which in the end might

Leflallowed to vroceed.”

~=— BLECTRICITY AS A "UJISACE, ——-

Anvthine of such a nature as to be injurions or
dangeromns to the lives, health, or property of the public,
unless Xept or used in such a manner as Lo guard against
danger therefrom, mst, of course, come within the defini-
tion of A nuisance. It is admitted that =lectricity is of
g1ch a nature, and the courts will take jndicial notice
that electricity developed to some high degree of intensi-
ty, fTor example, is exceedinegly dangerous, and even fatally
so to men or beasts when it is bronght into contact with
them., 7Tut, they will not take jndicial coenizance of the
fact that its use Lv any varticnlar person or company in
any varticunlar way is daneerons. For it is to De presumed
that neither the legislatnre, nor manicipal government 1in-
der legislative anthority, wonld grant anv franchise to

conduct a business in the operation of which was necessari-
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1y involved the mnse of an element or agent in such a manner
as to Le primarilv and essentially dangeromns to human life,
esveciallvy when it was to be used in public service or on
public thoronehfnres, These facts mist. be proved by com—
petent, evidence. (Toeeart v Tewport Street Railwav Co.,ante)

After the discovery and eeneral adovtion of elec-
tric lieht for liehting purposes, the number of wires nec-
essary to ov=rate the different svstems and suvblv the de-
mand therefor, added to the alreadv large number of tele-
graph and telephone wires in large cities, particnlarly
tew York and T'rooklvn, seemed to make it necessary that
some action should be taken to abate the nuisance which re-
sulted from such a network of wires conductine currents of
electricity of varving degrees of intensity, some of which
were in a hiegh degree dangerous to life and property, and
mixed together in such indescribable confusion, as to make
it practically impossible to maintain them in any compara-
tive deeree of safety.

Accordinelv in 1884 the Legislature of the State of
wew York enacted a law which provided that all telegraphic,
telephonic, and electric lisht wirés and cables in any in-
corporated city of this state havine a population of 500, 000
or over should thereafter be placed under the surface of
the streets and avenues of said cities, before the 1st of
Tovember, 1885. And it was further provided that in case
the owners of the property shonld fail to comply with the
provisions of the act, the local governments of the said

cities were directed to remove without delav all teleeraph-

~
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ic, electric light, ant other wires, cables, and poles, L]
wherever found above ground, within the corpornte limits
of said cities.

Compliance with this act having been recognized as
a phvsical impossibility, in 1855 another act was passed,
by which it was provided that®in cities havine a popnlation
of 1, 000, 000 or over, accordine to the last censns, the
Mayor, Combtroller, ~and Commissioner of Public Works of
auch cities shonld appoint three disinterested persons,
residents of the resvpective cities for which appointed, to
constitute a hoard of commissioners of electrical snbwavs,
whose dutv it shonld e to cause to be removed from the
surface and put, maintained, and operated under eround,
wherever practical, all electric wires or cables tsed in
the business of anv electrical company. Reeulations were
also made for the Lnildine of the smbwavs under the direc-
t,ion and approval of the subwav commissioners.

Another =ct was vpassed in 1887, Lv which the Toard
of Commissioners in and for the Citv of Tew York, toeether
with the Mayor of said citv for the time being, were con-
stituted a board of elsctrical control in and for the City
of ¥ew York, whose dnties were those previonsly conferred
upon the subway commissioners, and in addition was imposed
the duty of notifying owners of the electrical condnctors
above ground, when a sufficient construction of subways
were made ready, to place their wires therein within ninety
davs after notice. And in case it was not complied with,

it was made the auty of the Commissioner of Public ¥orks to
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canse the same to be removed forthwith bv the "nrean of In-
cumbrances, Mnon the written ordsr of the MMavor to that
effect.

Certain subwavs were constrncted in the Citv of
Yew York, Lut insufficient for the ovnerntion of the under-
eronnd wires of certain companies, who also were not allow-
ed to construct the same upon plans of their own. Various
accidents having occnrred, the attention of the T.oard and
the city authorities was called to the condition of the
electric light wires which were bLeing used by those com-
panies; and it VLeine fonnd that manv of these wires were
dangerons, becanse of their want of vproper insulation, the
Toard of Electrical Cofitrol motified these companies to
discontinue the use of such overhead wires until certified
by the expert of the Toard to be in a proper and safe con-
dition. A dav or two thereafter theFommissioner of Public
Works was directed bLv the Mavor Lo remove all the electric
lieght wires which were at that date improperlv insnlated,
and then in position.in violation of the rules and regula-
tions of the Toard of ¥lectrical Control, which he immedi-
ately proceeded to do. The result of this action was the
institution of suits Ly the aforesaid companies to restrain
any fnrther proceedings of this nature.

One of these cases in the United States Tlluminat-—
ine; Co. v Grant et. al., 7 7. Y. Supp. 758; s.c. 55 Hun 222,
In this csse an injnnction order was issued which restrain-—
ed f.he Commissioher of Public Works from removine or oausing

to be removed anv of plaintiff’s poles, vires, ete., where
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suitnble subwavs had been provided and notice thereof egiven,
without first egivine plaintiff a written notice svecifving
in detail the particnlar wires or parts of wires defective-
1v insnlated, or for other canse needine repairs or dis-—
placement, ~ni givine plaintiff reasonable time to repair
and replace the same, and only after the default of plain-
tiff to do this. From this order an appeal was taXen. The
plaintiffs contended that the condition of their wires was
and nnjust
due solely to the arbitraryArefusal of the “oard of Elec-
t,rical Control to permit the plaintiffs to repair the same,
withont which vermit such repair= could not e made; and
that they were at least entitled to some notice of the de-
fects complained of, that they might remove thes same.

The Sunrems Court, held that on accomnnt, of the dan-
gerons character of the business which plaintiffs were con-
ducting they were bonnd to exercise the hieshest degree of
diligence; and when they failed to complv with this obli-
gation, and human 1life was threatened in consequence there-
of, the public authorities, or for that matter any citizen,
had the right to remove such danger at once as a common
miisance, without, waitine for the slow vrogress of the or-
dinary forms of judicial procedure, bLecanse “human life is
more sacred than tthe forms of legal procedure.’” Tn the
words of the court:

“When it is apparent, as in the case at bar, that
the condition of the wires of plaintiff is such that they
are dangerons to human 1ife, and that, anv passerbv withont
negliecnce on his part is liable to be strueck dead in the
street, can it be said for a moment that the public suthor-
ities have no power to abate this nnisance, and »rotect the

lives of its citizens? Indeed, it is one of the highest
dnties, and if they allowed such a condition of affrirs to
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continue, thev might make the city itself 1liable for the
damaees sustained bLv reason of their neglipgence in not re-
moving the common nuisance.”’

In answer to plaintiff’s contention that they
shomnld have notice of defective wires, the court said:

This proposition@involves a claim uwon the part of
these corporations that the public authorities shall ver-
form a dnty which the law devolves wupon themselves; namelys
the prover insvection of their own apparatus, which is 1lia-
ble to become dangerons at any time, and the immediate rem-—
edving of the difficulty. It is not a part of the duty of
the public aunthorities to inspect the apparatus of private
corporations, and warn them when such apparatis becomes
dangerous to human life.”

The court held that the claim of the companvy that
the Toard arbitrarily refiused to Allow rewmairs to be mad=e,
that their reenlations for makip these revairs were unrea-
sonable, and that they were conseguently unable to keep
their wires in that condition which their plain duty re-
quired shounld e done, furnished no excuse to the plaintiff§
They had ample remedies to compel the Toard of Electrical
Control to grant permits to repair; the courts were owven
to themy and if they had been actnated by the slightest de-
sire to put their apparatis in a condition such as would
not endanger human 1life, theyv could easilv have fould a wayv
t,o remove the obstrunction which they claim was placed in
their path bv the “.oard of Zlectrical Control. The order
appealed from was reversed.

The areuwment, 1pon which the court bases its deci-
sion is certainly a logical and fTorcible one. Even at com-
mon law there is no auestion dut that where a erievance

threatens such immediate injury to life or health that 1its

removal is necessary at once withont waitine for the slower:
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processes of the law, anv individnal wonld be jnstified in
abatine it, and without notice to the one bLv whom it was
created.  Much more so a pnblic official charpged withlthe
duty of removing obstructions from the streets. Tut abso-
1nte necessitv is the onlv justification for such summary
procedure, ani the person takineg such action does so at his
peril, and is bound to show such necessity it action is
brought for the violation of anv pragperty rights.

In a recent, well-considered case in the Circmit
Court of the United states for the Yorthern District of
California, it was held to be a valid exercise of the po-
lice power fTor the Toard of Supervisors of the City and
County of San Francisco to make an ordinance absolntelw
prohibitine the stret.ching or maintainine of any electric
wire over the roofs of buildines where the evidence showed
such vractice to be extremely danseroms, both as being lis-
ble to originate fires, and as obstructions to the extineg-
nishment of fires otherwise orieinated. (Electric Improve-
ment Co. v City and Countwv of $San Prancisco, 45 Fed.Reo.593)
This decision is certainly in accord with the well estab-
lished vrincivles of 1law governine the exercise of the
police power of A state in resvect to the carrvine on of
any Lusiness in such a wav as to Drove a menace to the
health, 1lives, or proverty of the public, ~-a pnblic nni-
sance.

mt a court of eauity will not enjoin the construc-—
tion and overation of an electric street railroad, merely

because it is shown that there might bLe some danger to men
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and animals from the electric current, and from the more
rapid ranning of the cars, and that the cnurrent womnld in-
terfere with telephone wires in the same street, where no
nre<ent, ininrv is shown, 2nd it is only a remote apprehend-
ed injury of which complaint is made. (Potter v Saginaw
Union Street Railway Co., 47 . VW, 217.)
—_—— IV, ===
————— NEFLIGEI.CE, ===~

Practical experience has demonstrated electricity
to Le an element in the emplovment, of which Tor many pur-
voses the greatest hare and diligence should Le used to
prevent injury to merson or bvroverty. Tt, is a powerful
agent, useful bevond anv estimable degree when surrounded
by proper safegnards and handled with care. Tnmt once al-
lowed to break its bonnds and its effects are disastromns.
It acts swiftlv and silently, and strikes withont a note of
Warning; It is hiehlv important therefore that those who
assume to provide electricity for public service in the way
of" 1ight, heat, or power, should entrust its management and
handling onlv to persons skilled in its use and familiar
with its properties, and Ve reaqnired to vnrovide the great-
est pobsible safTeguards against injurv to the public health
or safety.

It is true, however, that Lut comvaratively few
deaths have resulted from contact with the electric current,
and a correspondinely small number of cases are Tound in

the reports in which actions for damaeses have been Dbroueht
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for neeligence causing injury. This is mndoubtedlyv due to
the fact that the charécter of electricity beine known to
e so dangerous under the proper conditions, persons unac-
quainted with its mse and management, but thoroushly aware
of its effects, exercise extraordinarv precautions in its
presence, and avoid it in every way possible; while those
who #ve emploved in its handling and menagement follow cer-—
toin rnles and reenlations necessary to secure to them safe-
ty therein, and in the case of the few who have become vic-
tims of its wower thromneh a long experience and resulting
carelessness, their contributory negligence bars the right
to an action. Further, as = rule, companies employing it
have surrounded it with every vrecauntionarv device Knowhn
for entire safety with ordinarv care on the part of people
generally.

It may Le well, however, to eglance for a moment at
what, amounts to negliegence in the use of electricity. One
of the safegnards and necessary precantions here referred
to is prover insnlation of the wire conductine the current,
where possible, and consistent, with its muse. Insulation is
made by means of a non-conducting subLstance placed around
the conducting wire, so that anv contact of a conductor
with the wire thus insnlated wonld produce no special or
dangerons results. It is evident that a neglect to thnus
properlv insulate a wire conveying a current of electricity
of a high tension from which an injnrv resnlted wonld ren-
der the person responsible therefor liable to an action for

such negligence, Tt has been well said that the only rezl
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Aifference now vetween daneer and safetv is between baad and
Food insnlation.

A late case in Michiean involvine this anestion is
that, of Kraatz v Trush Rlectric Light Co., revorted in 46
Y., W, 787, The plaintiff was an emvploye of the defendants,
an electric lieht, companv doine bmsiness in the Citv of De-
troit, frurnishine arc lights for lirhtine the streets by
the tower swvstem, 2nd his dutv consisted of trimming the
lamps in the varions towers., There were several different
circnits in operation. At the time when Plaintiff was in-
jured he had trimmed the lamps in 12 or 13 towers before he
came to0 the one where his injurv weas received. While en-
gaged in trimmine the lamps in this tower, some three or
four in number, he received a shock of electricitv which
severely injnred him, havine an effect somewhat similar to
a stroke of varalvsis, and for which #§# injnrv this action
was brought.., The defence claimen that he was stricken bv
varalvsis, and physicians on Doth sides testified, one set
that his condition was the result of an electric shock, and
the other that it was a stroke of paralvsis. The verdict,
of the jury, however, settled the anestion in plaintiff’s
favor, and the guestion remained as to defendants’ neeli-
gence, In the circuit mpon which was the tower where
plaintiff received the injury, which was numbered 11, the
wires were supposed to be dead wires, that is, not charged
with electricity. Another circuit, numbered 4, was msed
for fuirnishine 1lieht in the day time, and the wires mupon

this were live wires, i.e.. chareed. The evidenrce showed



thot, the wires moon *o. 4 were placed vart of the distance
nvon the same poles as those mpon 'n. 11 that, the insnla-
tion had worn off the wires in places; that when the in-
sulation was worn off anv of thesqwires, either from fric-
tion or other canses, and a live and dead wire came into
contact at the point where they were bare, the cnurrent
woi1ld instantlv e conveved from the live to the dedd wire,
and pass alone the whele 1line; that, the wires were placed
in such a wav on these poles that the wires of one circnit
crossed those of another, and whenever they saggerd or be-
came slack, which was to be expected, thre wires of dif-er-
ent, circmuits wonld touch one another; and that the wires
were a2ctuallv in contact in this wav at more than one place
that dav. The conrt, held that the jurv from the evidence
offered had a rieht to infer that the shock to the plain-
Liff was cansed bv one of these live wires comine into con-—
tact with a dead one at an uninsulated point, and causing

a current to pass throueh the dead wire upon which plain-
tLiff was working; further that thev were not comvelied to
find out.the prarticnlag wire, nor the particular place from
which the current, was conveyed. In the words of the court:
“his womld be an impossibilitv, and such tracing and chas—
ing of liehtnine 1is not required.” And that it was plainlv
apparent that the defendant was neselieent, in constructing
and maintainine the wires mwon the different cirecnits in
this way, and set emploves to handline with hDare hands Aead
wires crossed bLv live ones. And the court said: ““There

was no excuse for it when we consider the deadlv natire and
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effect of the electric current passing over the wires.,”
Another interestine case arose in Lownidana, Mvhan Vv
Tonisiana Elestric nLisht, & Power Co., reported 6 So. 798,
under the statnte givine damages for wroneful death cansed
by negligence. The s1it was institutes by a father and-
mother whose son, Edward, while in the employ of the defen-
dant, company, was xilled, as alleper, bLv defendant’s gross
ne~ligence. The defendants set, 1o contribntorv neeligence.
Tt seems that the nlaintiff was emploved as night oiler by
the defendant, company in the dynamo room of its plant 1in
the Citv of Tew Orleans. 'hile eneaeed in his duties, and
pressing some tallow down in the box of a dvnamo, he came
into contact with one or rmore wires, and was instantly xill=
ed. Accordine to the testimonv of the electrician in charece
of the dynamo room at t+the t,ime of the accident, the companv
was negligent, and careless in an arrangement of wires abomnt
the dynamo, which were vnlaced improperly alone the floor
instead of runnine direct, tto the ceiling, and that this was
the cause of the death of the deceased. He further testi-
fied that, he had frequentlv told the manager of the company
and also the snperintendent, who were in charge of the
plant at differ=nt, times, that there was great danger in
leaving the wires on the floor and inprotected. o0 notice
wns ever taken of the warnine, except that, thev wonld re-
mark that thev wonld attend to it Lv and v, or when thev
got, a new suverintendefht, or some excuse of ths kind, wuntil
the day after deceased was <illed, when orders wvere given

to take up the wires from the floor, and arranse them DYoP-
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erlv and safely. In the course of a well considered and

caretnnl ovinion, the court, says:

“Tt, i nndeniable that the wire or wires which the
youne man f,ouched or which tonched him were dangeromns. Had
thev not, been dangerons thev wonld not have killed him. H2
mieht have received a shock only even becoming unconscions,
but he wonld not have died from contact therewith. The
companv’s representatives had been warned saveral times of
tha dangerons= character and condition of the wires on the
floor, -- of the vropriety, at least, if not. the necessity
of runnine them mv to the ceilineg; but the warnine remain-
ed unhe-aed. The representatives of the commanv to whom
it, is saia that the warnines were oiven denied that, thev
ever were, bnt their denial is of a weak character. The
affirmative testimonv, corroborative as it is, onthalances
the neeative, andt justifies the inference that the notices
eiven were unheeded, becanss thev were foreotten. At anv
rate it was the dutv of the defendant comvany to have
known of the dangerous character and condition of the wires,
The Tnowledee thev oneht, Lo hove had the law presumes,
jaris et de jure, thev had. FEven if the comvany’s repre-
sentatives had sworn that thev 4id not Xnow of the same,
such ienorance on their part wonld not have exculpated them,
A superior is presmed to know, and in law knows, that
which it is his dAnty to know, namelv, whatever may endanger
the person and 1ife of his emplove in the discharee of his
duties. In such cases the smuperior is bonnd speciallv to
warn the employe of the nature of the daneer, and will not
be excused in case of injury, unless he does prove that, the
emplove well Knew of the daneer, and, notwithstandinef ex-
posed himself willinely and deliberat=ly to it. In this
case there is no evidence that the companv or anv of its
officers ever notified Mvhan of the daneerous character of
the wires in question about which he had to move, or that
he knew of the same. The burden of positive proof was on
the defendant. The ereat, presumption not, .o sav the cer-
tain proof is that he was totallv mnhaware of the same; for
it cannot for one instant, be reasonablv suvoosed that had
he known that, »v comine into contact, with the wires thev
wonld have stricken him down dead, he would have done so,
thereby committine suicide. It is m#nifest that had the
wires been laid as 1is unsuallv done, or even been properly
insnlated, coming into contact with them would noty have, as
it d4id, prodice death.”

The court then states certain leadine princivles of
the law of negliegence bearing on the case, as follows:
“T'ased on sound reason and justice the law as ex-—

pornded bv jarisvrudence is clear that it is not contribn-
tory negligence to engage in a dangerons occupation. (Teach
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Contrib, lee., 370. Wond, Master and servant 763.); that
the risk assumed bv the servant is the ordinarv hazard in-
cident, to the emplovment, and this is symonvmous with un-
avoidabLle accident. (Td. 738.): that unless the act is nec-
essarily and inevitablv daneerous, no neelieencs can be im-
puted, [Teach Contrib. t.ee. 370. Tond, Master anda servant,
763. )3 that a servant, has the right. to relv on the care and
trust, the suverior knowledge, informntion, and jndement, ol
the employer, and fo act mpon the presumption that the lat-
ter wonld not expose him to "nnecessarv ris’ts, and has ta-
ken all necessarv precantions. (Td. 681, 738-9, 749, 751,
763. 2 Thompson Tee, 975.)% that an emplove is not, bonnd
t,o inqguire as to latent b1t onlv as to patent, defectbs;

that he has the riehf, ,0 presume that, this ingnirv was mede
Ly the emplover mupon vwhom the dntv devolves, and althomnsh
the servant mav know of the defects, this will not defeat
his claim, unless it is shown thaot he knew that the defects
are dangerous. (Vharton htee., #2114, Wood Master and Servant
786-9,); that the master is liable Tor subjetcing the ser-
vant throunegh negligence to greater risks than those which
fairlv belone t0 the emplovment, and the servant, in order
to recover, need onlv raise a resasonable vpresuwmption of
neglirence and falt on defendant’s part, (Id., 777. 3 S0,
863, )3 Considerineg the facts and the law, we are driven
to the conclnusion that the comvanv is responsible.”’

The eist of -the decision is the vpoint that, the com-
pany knew of the dangerons condition of the wires, and did
not svecially warn ™“vhan, and did not, show that he knew théa}
they were of that character.

This same voint, was the basis of another decision
in the case of Piedmont, T1lmwminatine Co. v Patteson’s Ad-
ministratrix, a Virginia case, in vhich dameeces were sonught,
for the death of plaintiff’s intesbate, caused bv the neg-—
lieence of the defendant, company, who emploved him in their
eltctric lightineg business. The evidence showed that, the
decensed with others went out to look for and repair a
break in the circuit, and provided himself, as did the rest,
with a shmunt-cord, an apparatns msed in repairine smuch
breaks. The shunt-bord nsed by Patteson was defective in

havine the insulation worn off at one end. He fonund the
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bHrenk in the circuit, #nd in attemptine to repair it re-
ceived a shock ana was Killed. The conrt said in the course
of the ovinion:

“Tegtine the case mpon th=e vlaintiff’s evidence
alone, we are of opinion that the evid=nce frils to make
ont the plaintiff’s case. There is nothine in the plain-
tiff’s evidence to show that the defendant. company in any
way Ly commission or omission cansed the electric current
Lo strike and pass throoeh Patteson and ill hims but, from
the vlaintiff’s own showing, the inference of contributory
nerlieence v Patteson, as the proximate causa mortis, 1s
inevitabile. He carried with him his shunt-cord, and al-
thoneh it was defective he Knew its dei=cts, and he sclect-
ed it, and used it withont complaint. T in fact the d=fect
in the shnunt-tord used bv Patteson canzed his death, the
evidence shows that thev were oveny patent, and visible to
Patteson who chose it for hims=1f, »and nsed it, mnhesitat-
inely and withomt complaint of his own selection with de-
liberation, and withont necessitv, reanirement, or direc-
tion so to do. The servant, is bound to see for himself
guch risks and hazards as are patent to his obhservation;
and the emplover does not stand in the relation of an in-
surer Lo the servant against injury caused even by snuch de-
fects as are Known or are palpable to the servant in the
due exercise of his own s¥ill and Jjudement. (Bhear & R.
leg, #ir92-3. Wonad, Master and Servant, #3246, pp.579-81.

Td. #4011, p. 791, note 1.) The evidence shows that Patte-
son had been for manT months with A brief interval in the
service of the comvpanv in the same capacitiy he was in when
k®P1lled; that he had been careinllv instructed in the care
and attention necesserv to his own safetv in the discharee
of his dangerons dntwv; and that he did know how to mse the
shunt-cord with perfect, safetv to himself, and had twice
turned on the current with the shunt.-cord »ut a few moments
before he received the shock that, kKilled him., At the first
flash Patteson “new that in his lamp th= breach in the cir-
cuit was, and that in his efforts to make the connection
great care and prudence was necessary; and that there was
no hurrv, necessitv, ureencv, or reason for his puttine
himself in the 1line of the current, in the onlv wav possi-
ble, bv holdins the shunt-cord with one hand bLyv its metal
end, and at the same time carelesslv and inadvertently put-
tineg his other hand on the exposed end of the line wire,
and thereby make his bodv a vart of the circnit, through
which the current, passed and killed him, Tt is not chareed
nor can it be implied that there was anv defect in th= 1line
wire, --in the strncture or insmlation, -- a small part of
the end of the line wire beins necessarilylleft naked in
order that the set, screw might, be fastened to it in the
connection with the shunt-cord to restore the circmnit. Ann
even thoueh Patteson was Toolish and careless enoieh to



catch hold ot the shint.-cord at its defective =nd below its
insnlated end, —-at mo=t, not three inches of it, --he wonla
have been perfectlv safe and conld not. have been harmed by
the current, had he cauneht holda with the other hand of the
line wire two or three inches from its exposed metnl enq,
where 1it, was carefnllv and perfectlv insmnlated and guarded.
It is certain that from the verv nature and necessity of
the case, that, but, for the careless and neglieent, act, of
Patteson in eraspine the naked end of the line wire, what-
sver mav have been the condition of the shunt-cord, he
mould not have heen killed or hurt by the current.”

The court cites anthority Tor the proposition that
in order to recover for injnry cansed bv neegliegence, it
mast be shown that the neglieence was nunmixed; it, mmst not
appear Lv plaintiff’s evidence that his want, of ordinarv
care and prudence directlv contributed to the injurv. Con-
tinuine, the court savs:

“We are of the opinion that the plaintiff’s own
testimony fails to prove nerlierence on the vart of the de-
fendant company, mnmixed bv the concurrent and co-ovneratine
neglieesnce of the decedent, bLut for which the accident
conld not have occurred.”

In the United Electric Railwav Co.,etfgal. v Shelton,
14 3. W, 863, plaintiff’s horse was killed bv comine into
contact with a wire of the telegraph and telephone company
which had fallen across the trollev wire of the Electric
railway Companv, The wire of the telspkop® companv had be-
come mch impaired. The falline of the well of a burnine
bnilding broke a pole of the telephone company,. causine the
t,elephone wire to break and fall across the railwav wire,
and while in this condition plaintiff’s horse came into
contact with the televhone wire and was Xilled., “oth com-
panies were held liable for negligence in not nu=ine nrover

precantions to vrevent such an occurrence, The conrt, said:

“The obligation to see that its roaa was in egood
repair, and its machinerv in gafé operatine order, is not



confined to the immedinte and abstract presence of either,
but, extends to all surroundines that mav deoreciate the se-
curitv of either. Toth commanies knew of the unprotected
trolley, and the conseaquences of a contact of the wires of
the one with those of the other, “oth knew of the munsonnd-
ness 1likelv to produce a fall of the one upon those of the
other. Tot,h were bound to enard arcainst sich likelihood,
and havine failed to do so are liable,”

These cases show the manner in which the vprincinles
of the 1law of negligence established and determined bv o
lone conrse of jndicial reasonine and decision have been
applien to a new arrangement, of facts, --facts in which a new
2lement, of danger is involved, —-and how the law adapts it-
self to nevw circumstances and conditions. As before stated
the cases of injnrv from neeligence in the mse of this new
invention, which are found in the revorts, are not nmeTous;
but. those cited and discmussed show how easilv and admirablyv
the law adgussts itself to such conaitions. And in »any
given case it is vrincimally a auestion of fact as to
whether, taking into consideration the natnre of this new
source of vower, its n1se has been atbended with negligence
so that injurv results. Then the avplication of the eener-

al principles of the law of heglieence will render the so-

Intion comwarativelw easy.



——— V, ———
————— ELECTRICAT INTERFERENCE, —----

There is another eleme=nt in the nse of electricity
which seems natnrnllv t0 have arisen out of the pecnliar
vroverties of this =snbstance, viz., »an interference of one
current, of electricitv with nnother feebler cnrrent, 1inder
certain conditions, or from certain sitnations in respect,
.o each other, Sprce here= does not allow, gven if knowl-
edee warranted, a scientific discussion of the vecnliar na-
ture and onropert,ies of ~slectricity, however pertinent, and
heloful it might bHe to a full and complet=z underatanding of
the proper manner of applvine les@l or =quitable nrinciples
Lo a case involvine this point. A egeneral view, however,
is necessary.

The aqnestion seems to have arisen in respect to
telephons wires and wires conductine electricity for lieht-
ing or power pPIrposes. There are two Kinds of electric
lightine, Xknown as the incandescent, and the arc lieht,, The
former requires a less depree of force and intensitv then
the latter, Lut, 2 much lareer amantitvy and force of rlectrip.
ity than that necessarv for the transaction of t.elephone
or telegraph business., Wires chareged with the amount of
electricity necessary for supplving the incandescent light,
when placed parallel with telephone wires or at 2 certain
angle or within a certain distance thereto, r~ct bLv induc-—
tion upon the latter, and couse other currents of electric-

itv in them, and interfere with theifr successful 71se and

overation. In overntine the arc lieht, as has been steated,
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a more powerfnl cnurrent beine necessary, its effect unon
telephone service would of conrse be more aisastrons, even
when the wires are placed at, o er=cter distance thereirom.
A cnse recentlv decided bv the Snuoreme GCourt, of
Tebraska, ana reported 43 1, W, 126, involved a decision
upon such an interference. Plaintiffs, the Yebrasks Tele-
phone Company, onrayed for an injunction restrainine the
defendants, th=2 York Gas & Electric Lieht, Co., from inter-
fering with the telephone syvstem of plaintiffs in the City
of York. 1In some places defendants’ wires were erected
previons to those of the plaintiffs. And the comnrt held
that the defendants conld not e enjoined under these cir-
cumstances. "t where it wns found that in some places the
plaintiff had first erected wires, the injunctiorn was granbts
ed restraining defendants from msine for arc lightine pur-
poses anv wires runninege narnllsl with and on the same side
of the street with & telephons wire of plaintiffs, or anv
wire msed for incandescent, liehtine puarposes which was place
ed parallel with anv telepvhone wire of plaintiffs within
a certain distence, or for & certain Aistance parnllel,
And not in anv case unless strong iron guard wires were
placed at certain distances and in such a vwosition that the
upper wires wonld be prevented from falline on the lower.
A further restriction was also laid upon the defendants,
vize, that none of d=fendents’ wirzss shonld bs used fTor
electric lighting which crossed nny telephone wire of
plintiff at a less angle than 45 degrees, and at least

five feet 2vart, and not, in that case m1nless the wires of



one system were boxed, or nnless en~ard wires were placed to
prevent anv possible contaoct.

The conrt in this case (does not, s=em to base its
decision upon ~nv well established oprinciples of law or
equity. Aside from a consideration of the pleadings and
the evidence in the case, mwpon whicl, perhaps, the case was
more vroperlv decided, it simplv affirms the decision of
the lower court in respect to the injunction already de-
tailed. The lower conrt also refrained from anv appliEca-
tion of loeic or pr-:cedent to the case., It finds fthat
great and irrevarable injury and damage wonld result to the
plaintiff and its oroverty, and denerer wonuld result to the
lives and vropertv of the public, if deferdzants’ wires were
allowed to be placed or maintrnined as provosed, and adiudeesg
therefore, the abatement of the nuisance, as it were.

There seems t,0 have been no ingiiry in regard to the =x-
pense of anv chenge, or the utility and benefit to the pub-
lic to be derived from the construaztion of the electric
plant. The case havine Leen decided on this point in
plaintiffs’ favor in thel ower court, and appealed Dv it on
other egrounds, the defendant seems not to have raised the
point in the Supreme Court, bmt, accepted the decree of the
lower court without qguestion.

There may e a2 question as to how far the apparent
assumption as to the correctness of the lower court’s deci-
sion on this point harmonizes with the case of the Cumber-
land Telephone & Teleegraph Co. Vv Unitedptates Electric Co.,

reported in 42 Fed. 273, in the United Strotes Circuit Court



for the Middile District of Tennessee. Complainant, owned

and operated a telephone svstem in the Citv of 12shville.

In opersatine its instruments ench telephone wos connected
with the ground bv what is termed a “ground wire’’, through
which the return cnrrent. of =slectricity is cnrried back to
the earth, and perhnps throursh the earth, actine as a con-
ductor, back to the telephone exchanges. Such return in
some form or other is necessarv flo the production of o cur-
rent of electricity in every case. Defendants were fTive
street roilways, all operated Lv electricity, and usine

what is known as the sinele trolley or overhead wire. This
wire is suspended over the middle of the track alone which
the electric current passes, descending Ly the trolley rod
mast, throush the cars to the motor underneath, and thence $e
the rails, which are connected tosetherfat, their ends, and
which operate to convev the return current, back to the dv-
namos at the power homnse. The evidence, however, estabDlishe
ed the fact, that the current 4id not all return by the
rails. Mnch of it escaped, became scattered throuesh the
earth, ascended throueh the eground wires to the telsphones,
and serionslv impaired their operation Dv causing » hmnmmine
or Luzzine noise which drowned th= voice of the speaker. aond
often cansed the annunciators in the exchanege to f211, and
the bells to give false cells, so that it was impossible

for the overators to tell which, if any, of its subscribers
hadkalled, and in short, threw the whole system into confmn-

sion. Complainants sousht an ininnction in eauity to re-
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st.rain the nse of elactricity by defendants under any sys-
tem which make= mnse of the earth for 2 r=turn circuit. n
the conurse ot the opinion the court savs:

“That these evils exist to the serions detriment of
the televhone service is not denied; but, it 2lso enpears
from the evidence on bYoth sities that thev are not, absplnte-
1v insurmonntable. Tndeed ther¥s are but few serions anes-
tions of fact in this case, and these tnurn mpon the rela-
tive vnracticability and exvense of the severnrl method= of
overcoming this ({ifficnltv.”

The conrt, then considers severnl methods which it
was shown wonld remenv the evil. The adontion bv the de-
fendants of the domble trollev system bv which a s=cond
trollevy wire is used t.o0o conveyv the current, Lac¥% to the Av-
namos withont coming into contact with the earth at all,
wonla completelv obwviatet he 4Aifficultv. Tmt this it was
shown wonld not onlv entail large expense npon the defendants
but wonld disfignre thé streets with a complicated network
of wires, and render the road very aifficnlt of operation
at curves, tuarnouts, or switches. It, conld onlv bhe mused
snuccessilly with a double track, and the courts had uni-
formly held, in the naimeroms cases bHetween the telephone
companies and the electric railwovs, which had arisen in
other states, that the donble troliev had be=sn a failure as
applied to sinele tracks.

It, was frirther shown that the evil mieht, He reme-
died bv a retnrn wire sttached to each telephone bv which
the current is carried dirsctlv back to the exchange in-
stead of VLeing dumped into the earth. This, however, was

also very expensive, doubline theo cost of the electric

plant, and -‘on1bline the number of wires, alreadv far too
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nmmerous tor comrfort, bheantv, or safetw, “Jnon the whole’’,
the conrt, snid, “we deem it impracticsable.”

There wos a third device considerea :v the court
known as the‘““McClure Lvstem’’, which contemplat,ed the em-
plovment, of ~» single return »ire mwon each route di=trbed
by the railwav service, to which each t=lenhone mpon that
route is connected, #ni1 which operates Lo complete the me-
tallic circuit. It. was believed and assmmed thet this de-
vice if adophed bv the complsinant company would obviate
the distuarbances produced bv leakaee, thoush there wonld
still ée slieght disturbances Lv induction from parnllel
wires, from which no complete relief has been discovered by
anv Kind of metallic circuit, munless supplemented Lv the
nse of non-conductine cables, and the transposition of wires,
The case then vraeticallv resolved itself into the question
at whos=e exwense should this change Le made? As the tes-
timonv tended f,o0 show that, the introduction of the MoClner
device into the tel=pvphons svstem of T.ashville womld not
cost to exceed $10.00 to each telephone, the cuestion was
not, vital to the existence of either of these companies.

2

“At, the same time,’” the oninion resds, “as it is
one that confronts thes telephone and electric railwavs in
evervy citv of the counntry wher= both sares mnused, it becomes
of ereat imvortance. Are the televhons companies vhich
have the rieht, to mse the streets bound to conform their
business to the demands of these newcomers, thonegh Dv so
doing theyv pnit themselves to 1arge expense? Or z2re the
railwav companies bound as = condition of occupvine the
same territory, to see to it that in overatine their roads
no incidents1l damage is don2 to their neiehbors? T the
existence of the one was absolutelv incompatible with the
continmied operation of the other, it might Le incumbent,
npon us to make a choice Dbetwsen these two great, benefac-
tions, “oth of which will rank amone the necessities of
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modern urban lite. it as we are bonnd to as<nme that thev
can be persnaded to 1live t,oeether in harmony, the case vir-
tnallv resolves itselt into a anestion of liabilitv for
certain damaees snustained bv the complainant.”

The conrt then snid it was open to serions dombt
whether the plaintiff was entitled to invoke the aid of a
court of equitv at oll, if a mere cmestion of dollars and
cents was involved, eqpeciallvlwhen the defendants were
amplv able to make reparation.

“We do not, desire, however, to disvoscelBof the case
upon this ground. We havefdecmed@Pit more satisfactory to
treat this as an orieinal guestion, sand incuire how far it
mav be answered by the application of well settled princi-
ples. We are asked to determine how far a person makineg a
lowfn1l and carefnl mse of his own vroperty, or of a fran-
chise granted him bv the proper municipal anthorities, is
liable for damases incidentally cansed to another; in
other words whether the right, orf the latter to an injnnc-
tion does not depena npon something more than the simwnle
fact that he has suffered inijnrv, thonegh his rieght to an
andistuarbed use of his @wn mav ante-date that, of another.
e take it to be well settled, =so far a s per=ons oneratinge
nnder legislative grants are concerned, that something more
than mere incidental damage mast, He proved, -—-something in
fact, in the nature of an ahmse of the franchise, --to enti-
t1le the party injured to an injunction.” (Citineg cases).

The court then enters into ~n elaborate and exhains-
t,ive discussion of the cases involvine this qguestion, show-
ine that while there are a large number of cases wheres per-
sons have been held liable for an infringement mwon the
maxim, sic utere tno ut alienum non laedas, they will usui-
allvy bLe found to turn moon questions of negligence or nui-
sance. The conrt concludes:

“s5nbject to these excentions we nnderstand the law
to he well settled that no person is 1liable for damaees in-
cidentallyv occasioned to another bv th2 necessarv and ben-
ericial nse of his own prooertv, or of a franchise erante
him v the state. The princivle is thns stated Lv Indee

Woodworth in Panton v Holland, 17 Johns. 92-99: §On re-
viewine the cases I am of owinion that no man is answerable

ror damages for the reasonable exercise of a rieht, wh=an
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it is 2ccompanied Hv a cantions reecord for th= riehts of
others, when there is no just gronnd for the charepe of neg-
ligence or uns«ilfinilness, and when the sct is not done ma-
licionsly.?*”

The conrt conclndes:

“The subst~unce of all the cases we have met with in
our examination of this question, --and we have cited bhut, &
small fraction of them, -~is that where a person is making
a lawinl use of his own property or of & public franchise
in such 2 manner as to occasion injurv to cnother, the
question of his 1iabilitv will depend npon the fact whether
he has made mse of the means which in the vrogress of sci-
ence and imorovement, have Deen shown Hv exverience to be
the Lest; but he is not, bonnd to exveriment with recent,
inventions not egen=r-1lv known, or adopt expensive devices
when it lies within the vower of the person injured to ma¥e
nse himself of an effective and inexpensive method of pre-
vention., Hovt v Jeffers, 30 Mich, 1%1. TIf in the cnse
under consideration it were shown that the double trolley
wonld owvinte the injuarv to comploinant withont e2vposine
defendants or the pnilic to anv ereat inconvenience or to
o larege exvense, we think it wonld be their dutv to mhke
nse of it, and =shomnld have no donbt of omr power to 2id the
complainant, bv an ininnction; bnut as the proofs show tiat
a more €ffectnal and less objsctionable and exvensive rem-
edv 1s omen to the complainant, we think the obliegation is
on the telephone company to adopt it, and the defendants
are not bonnd to indemnifv it; 1in other words thrt the
damage incidentallvw done to the complainant is not such as
is justlv charecsable t,0 the defendants. Inless we are to
hold that, the telephone companv has 2 monoplv of the use
of the earth, and of all thes earth within the Citv of tash-
ville, for its feeble current, not onlv as against the de-
fendants, Lt as against all forms of electrical energy
which in the progress of scisnce and invent.ion mav hereaf-
ter reqnire its nse, we 4o not see how this Bill c=2n bLe
maintained.”’

The conrt thus seems to hase its decision finallv
upon the fact that the defiendant, was not enilty of anv neg-
ligence in the exercise of its franchise, and no wanton or
nnnecessary disreecard of the riefht,s of the complainant; bnt
admittine that if the donble trollevy were shown tn be » pra@
ticable and not expensive solmtion of the problem, the fail-
ure or neelect of the defendant to adopt it would he quasi

neglieence, or an mnnecessarv disrecsard of the rights of
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tie complainant..

Comv-rine this case with the one last cited, (Cum-
berland Teleeraph & Televhone Co. v United Electric Co.)
it will be observed thnt, in the first case the disturbance
was cansed v arc and incandescent lieht wires, in the 1at-
ter Lv o trollev wire used to overate a =treet railroad,
In the former the disturhances were cansed by induction, 1in
the latter bLv contiction thromnesh the earth, principallv,
althoneh the element, of indnction was also present, bnt did
not, Lear mpon the decizion of the conrt. In th= first case
the arc lieht wire with the more voweril -=nrrent was en-
Joined altoeether from rnnning pavrellel with theﬁelephone
and on the same side of the street. H=are the similarity
ends. The 1~st case refnises an injunction, on the eronnd
that the commlainent can ohviate the difficnlty more ensily
than the defendant. As hes been stated, in the first case
there is no discission of anv method bv which the two sys-
tems of wnsine 2lectricitv can be harmonized, hut, seems to
assume there is not, and riles out, the nartv coming 1last in
the field. Of conurse the result in this case is simplv to
compel the electric lieht companv to place its wires at
s11ch a distance and in snch 2 mannery that thers vonla He no
interference. Ana the assumption easilv follows that this
wonld not hHe a great mundertakine, Tn the latter cacse, on
the other hand, 1in order to harmonize the two systems, it
wonla e impossibLle to consider a removal of defendants’
trolley wiregsd = greater distance from the telephone wire,

becanse this wonld render the operation of the road impos-
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sible: Tor the trollev wire mmst, be plrnced in the center
of the street, or ot least at such o distance Trom either
side as would inevitablv brine it, within the fiégd of in-
dction nwen the telephone wire on the opposite side.
Therefore the assumption follows, that if nn practicable
method of harmonizine the workines of the two nises of =lec-
tricipg existed or was shown, it womld e necessarv for the
conrt to permanantlv restrain one svstem or the other,
which in this case, on account of the vprioritv of right of
the complainant, wonld naturallv be dafendants’,

A very different conclusion in regard to the com-
parntive cost and precticabilitv of different. svstems of
overntine street roailriads bLv electricitv is reached in
Hudson River Telephone Co. v Watervliet Turnpike R. R. Co.,
15 ~. Y, Supp. 752. This case is first reyported in 8 .7V,
supp., wh2re the plaintiff, who had bLromeht an action agsinsk
the defendant for a vpermanent injunction to restrrin defen-
dant, Trom operatine its =lectric railwav, soneht 2an inijunc-
tion mendente lite, in th= Sunrem= Conurt, 3necinrl Term, on
t.he egronnd that great and irreparable injurv wonld re-ult
t,o it, if the defendent was alloed to continus the acts
compldined of durine the pendency of the action. The in-
jary complained of was that alreadv notices in the vprevious
cases, viz., the influence of the current, of electricity
in the trolley wire over that in the telenhone wire bv in-
daction, and the disturbance throueh the escape of electrice
itv into the earth from defendent’s wires, plaintiff nsine

the earth as a return circmit. The couart, avoidedl anv dis-
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cnussion or determinsation upon the merits of the guestion
involved, not beine necessarv to the decision non the mo-
tion Tor the injunct.ion, #nd erantea the inijnnction vendentée
lite, mwon vlaintirtTt fMrnishine »n nndertakine snfficisnt
t.o cover ~nv loss which wonla r=siult to def=endant bv reasason
ot the interravption of thre overantion of its railroad. De -~
fendant avpealed to the #ener~1l term from this order, ~na
there the coart seems to have indulged in som= specnulation
npon the merits of this novel guestion, concludine thot

the ~doption bv either varty of the “metallic circmit”
would obviate the electrical interference complainen of bv
the plaintiff, ana that it wonld bLe much cheaver for the
t.elevhone comvanv to constrict it than Tor the railwav;
that; however, 1f there weren o reasonable and practicable
method to ohbviate this inserter=nce, the defendnnt mast
needs desist from the mnse of =l=ctricitv as » reilwaw mo-
tive vpower mpon the streets preoccupied v the plaintifty
but continued th=s inijanction for thirtv dawvs, and nantil the
defendant shonld stipunlate that the conrt might determine
on the trial and adjndee to plaintiffgsuch r=coverv for the
expense and damage to it Lv reason of its constructineg a
metallic circnit as mieht be just and eqgmitable, and mpon
defendant eivine a bond for the pavment to plaintiri of the
amount awarded against 1it. Defendant, th=n appealed to the
Conrt, of Appeals Trom this order, where the appeal was dis-
missed upon the eround that the grantineg of an ininnction
vendente lite rests within the sound jndicinsl discretion

of the court of orieinal jurisaiction, and that, this A4is-
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éretion is reviewnbls onlv v the Beneral Term; and an ap-
peal from the Jndement, of the Genernl Term wonld not, Hhe =2n-
tertained except where it plmin&xhppeared npon the face of
the complaint that the case is one in which »v settled ad-
Jndications the plaintiff wmpon the facts stated is not en-
titled to finml r=lief. (Willioms v Telegravh GCo., 93 1.7,

640)

The conrt, however, ver Andrews, .J., foes into ~
consideration of the facts in thes case, and concludes that
the evidence stronelv preponderates in favor of the con-
tention of the defendant that th= single trollev svstem of
oropulsion of street card Hv electricity is the Dest in
nse, “having reganrd to mechanical, electrical, and finan-
cial considerations’; that the substitntion bv the plain-
tiff of the metallic for the eartl. circuit is practicable,
althoush involvine a laree outlav, and wonld not onlv ob-
viate the disturbences caunsed Lv defendant’s road, vut
would promote the general effici=zncv of the televhone sys-
tem. Continnine, the conrt says:

e have examined with care the questions involved
in this case, and we are compelled to sav that wes entertain
verv grave doubts wh=ather the facts stated in the compleint
and affidavits are snfficient to constitute a canse of ac-
tion in favor of the olaintiff, o~nd whether the »nlaintiff
has anv remedv for the ininrv of which it comwlains, except
through a readjustment, of its methods to meet the new con-
dAition crented Hv the use of electricity Lv the defendant
nnder the system it has adopted. "1t we think we oueht not
Lo dispose of the cnse uvon its merits in this vroceedinge.
The aumestions are new and difficmlt, Aand conrts elsewhere
have differed npon then, The trinl of the case mpon the
merits is now vroceedine whersin the facts will be dndici-—
allv ascertained; and in cases an appeael shall L2 taken
to this court mpon the final indement rendered, we shall
then e bLetter able than now to determine the ultimate
riehts of the vparties.”



Finch and Peckham, JJ., aissented npon the eground
that, the comvlaint, stated no camnse of action. A reference
was ordered in the cnse in the trieal conurt, #~na the referee
founda as follows, in regard to the statns of the two methods
of nsine electricity emploved bv plaintiff and detfendant:
Thot the system emploved Hbv the defendant acted “Hv condub—
tion thwourh the escope of electricitv into the earth mpon
the wires of plaintiff, and also by induction whersver

considerable
devendant’s trollev wires ran for anv, dist.ance oorallel or

AN

substantially parallel with the wires of plaintiff, and at
a short distance therefrom, -—-in each case with the results
noticed in the cases previouslv cited. The referee also
found that the ditfficultv comnld be obviated Hv the adoption
by the defendant of either tﬁe daon1vle trollev or storage
battery =svstem for runnine its cars, or to a considerable
extent Lv the adoption Hv plaintiff of the McClner Device,
or by the 11se of A metallic return circmit. Tnt that the
cost, Lo the plaintiff of makine the latter chanee, which
was the onlvy wav to prevent a comvlete interference, womnld
ereatly exceed the cost to defendant of either the domble
t,rollev or storange Latterv svstems. T1t, the referee found
and decided apon the pleadines and proof that the vlaintiff
had failed to establish a cause of action acainst the de-
fendant, and that defendant was entitled to Jjudegment, againsy
plaintiff dimmissine the complaint.

This decision of the referee was avpealed from to
the bupreme Court. In examinine the guestions involved the

Sunreme Court ignored entirely anv conclwusions or doubts



expressed bv the Conurt, of Apperls in its decision Aismiss-—
ing the appeal from the injunction pendante 1lite, sayinq it
was apparent, from the laneuscsel® used »v th= conrt in con-
cludine its opinion (auoted above), that the whole subi=ct
in controversy was remitted to the trinl conrt for its de-
termination as an orieinal question, ana hence came to the
Snoreme Court on 2avpeal as an orieinal qguestion in which
there has been no anthoritative determination bhv the Court
of Apveals, The supreme Court first decided that the de-
fendant acqguired no right, bv reason of its franchise to
permit currents of electricity induced »yv it in the over-
ation of its railroad to escape npon the private property
ot the plaintiff, and thus injure or destrov it, or impair
its mnse, unless the legislatnre contemplaoted such a result
and orovided for it in the erant to the defendant,, which
related only to the power to Le used by it, and specitied
no particnlsr mode of its application. Tt the sinele trol-
lev system wns the only mode of applving =2lectricity as a
motive vower to cars, then the suthoritv Lo mse electricitv
mieht De said to implv an authority for the mse of that
system, notwithstandine its inijnrions effects mpon others,
provided the legislatnre has the constitutional vower to
grant a rvight to a corporation to invade private rishts,

or destrov the vproperty of other corporations or individ-
nals. This was a constitmtional anestion which the court
was not called upon to examine,as the case disclosed that
the sinele trollev svstem was not the onlv method of «p-
plyine electricity as a motive wvower for the mnropilsion of

roilwav cars, The conrt, savs:



“Tt is doubtless the dnty of the conrt in the exer-
cise of its equitable power to protect, as far as possible
and practicable within 1lesgal rmles both these great modern
improvements; and, as has been intimated bv this conrt
andi the couart of anpesls when this case was before it on a
motion, save both of them to the public nse upon just and
eanitable princivles, ana at the least possible exvpense and
burden to the parties. On that motion it was assmumed that
the telephone conld change 4ts system from a eronnd chrcnit
to a metallic circnuit at less expense than the defendant, #l
conla change from » single to a double trolley =svstem. The
trinl of the a2ction and the report of the referee nov dem-
onstrates that the expense of changine to 2 metallic cir-
cuit bv pleintiff wonld be over 3120, 000, while that of
chaneine from the single to the domble trollev system wonld
be but abomnt 333, 000.”

™he court concludes thnt the conclusions of law of
the referee were not in harmony with the facts found, and
that the dismiszal of the complaint was error for which
Judement should »He reversed and a new trial granted.
Learned, J., in A& short concurrine ovinion held that the
case had been practicallv decided bHv the Conrt of Apvpeals;
that it was held bv the court in McHenrv v Jewett, 90 *.YV.
58, that if in ~nv case the complaint showed no cause of
action, then on an appeal to that court from 2n order af-
firming an injunction order pendente lite, a question of
law arose; that that court ought to decide that question,
and ought to reverse the order. And that in the present
case the Court of Appeals would have reversed the gmp order
affirmine the injunction pendente lite, if they had not
rezllv determined when the guestion was directlv before
them, that upon the facts as showh by the complaint a camnse
of action existed, althoueh thev did express “grave doubts’

npon it, which lengnage was “probablv nsed in compliment to

the two Judges who disagreed with the majoritv opinion.”’
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Tt wns the rieht, of the defendant to have a rever-
sal as matter of low, if no cause of action was set forth
in the complaint; and when that court dismissed that ap-
peal, it decided that the complaint stated a good cause of
action.”

The hest statement of the real merits of this admes-
tion, and a decision rendered acceordinely, will be found
in the case of the Cincinnati Inclined Plane Railwav v City
and smuburban Telephone Ass’n, reported in 27 1. K. 890.
This is an Ohio case, and without enterine into an unnec-
essary revetition of detailed facts, it mayv be said that
substantiallv the same voint is involved as in the oprevious
cases, viz., the interference of electric roilwav and tele-
phon= wires. Th= original action was broueht, in the Super-
ior Court of Ciﬂﬁhti, Snecial Term, bLv d=fendant, in error,
injnnction order granted, appeal bLv plaintiff in error to
General Term of Superior Court, where order was affirmed,
and appealed again thb the Sunrem=s Court of the State of
Ohio., The decision in the Superior Court follows in fact
ani1l argument practicallv that in the final decision in Hud-
son River Telephon~ Co. v Watervliet, etc., R.R.Co., supra,
holding thet plaintiff in error should nsz the donible trol-
ley system, and without considerine the comparastive expense
to each company. The Supreme Conrt, eliminates at once all
immaterial considerations from its discms=ion, and meets
squarelv the ¥eal “Lone of contention’” in the followins

laneuage:

“Concedine that the mode adovted by the Reilwav Com-—
pany of vrovelline its cars bv electricity (the sinele
trolley system) is an interruption to the telephone service
of the_defendant in error, and calcnlated to impair its
franchise in the manner contended, the inguiryv 1s suggested
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whether the Railway Companv mrist yield np a nsefml fran-
chise, that the same mav be exclusivelv enjoved by the Tel-
ephone Association, or whether the Association shall adapt
its system to existine conditions, ——-whether the Company
shall change from the sinele to the donble troliey system,
from the eroinded to the metallic circuit, or whether the
Association shall nse either a complete metallic circuit,
or resort to the McClner Device. It is immeterial on which
partv the evpense of the change may fall the more heavily.
It is a aquestion of 1legal right, and as remarked bv Lord
Hatherly, 7.C., in Attorney General v Colnev Hatch Tunatic
A=sylam, T.R., 4 Ch. 153, €the simwlest conrs=s as far as re-
gards the administration of justice is to ascertain the ex-
act state of the law which reeulates the relations of the
varties; and havine done so to proceed to act 1pon it,
withont ~2nv reference t,o the difficulties of the case on
the vart of those against whom it is oblised to decide,
leavine those parties to relieve themselves as thev vest can
from the position in which thev have placel themselves, and
if there be no other mode of escape, to cease to do the
acts which occasion the wrone.’”

The court, then proceeds with = clear, consistent,
and logical discussion of the rights of the parties. Only
2 Lrief ountline of the aregument of the court can be here
attemoted. It is substantiallv as follows: The vrimary
and dominant purpose of establishine the streets was to fa-
cilitate travel and transvortation, and thev therefore be-
long to the public for this pnrpose. The telephone svstem
~nd its apmliances is not amone the original and primary
ovjects for which the streets are ovened, for thev mav be
placed elsewhere than on the hiehway, and vet accomplish
their purpose. And in granting permission f.o the telephone
companv to construct its lines alone and upon th= hiehways,
the prohibition is 1aid mpon them, that ‘“the same shall not
incommode the public in the mse of such road.’” Hence this
paramonnt easement or estate which the public acanires in
the streets, carrving with it a svecial interest in the

adoption of the mosLapproved systems of modern street,



travel, cannot he maderqubservient to the telegraph or tel-
ephone when admittedu;n the highwav, withont the clearest
expression of the legislative will. The telephone company
has no exclusive right or franchise to n=e th=s earth for a
retnrn circniit. The leegislatinre did not, erant, the rieht, bv
general enactment, nor =mpower the muinicipal corporation to
give the telephone association the exclnsive rieht to make
use of its Btreets so as to create a monopoly. For 40
yenr= before the telephons was discovered the 1se of the
garth as a conductine medium in the formetion of an elec-
tric circuit had been the common provertv of anv electric
enterprise. v what, grant or title, then, did it become
the especial, pecnliar, and exclusive franchise of the tel-
ephone association? The contention that defendant in error
had acqanired a vested interest in the telephone svstem as
at present operated before the Railwav Companv had anv
right, to use electricity, which rieht conld notf, be inijnred
or taken away bv the state, is answered by the fact that
anvy special privileees are under the control of the legis-
lature, and mav be altered, revoked, or repealed. The pri-
mary object or desien of the state in erantine the franchi-
ées of telegraph and telephones tompanies is in a loregrs me&-—
snre to subserve the public benef.t and conveniesnce, and
not, the mere pecnuniary advantage of the owners of the cor-
porate property. The exercise of th=ir corporate privil-
eges 1s subordinate to the accommodation of those who trav-
el on the streets and hiehways, the profit to the proprie-

t,ors Leding a4 mere mode of compensatinq t,them tor their ont-
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12y of capital in vprovidine and “eepine the public ease-
ment. The court conclndes »Hy reversine the judegment of the
General and Special Terms, and dismissine the orieinal pe-

tition.

The law upon this branch of the subject is necessa-
rily conflicting in different jnrisdictions where the qgues-
tion has heen treated as an original one, Tt is yet in a
criuie and primarv state of development, and no decisions cawm
be reegarded as finally establishins the law in any varticu-
lar jurisdiction, when it is considered that manv new ele-
ments are constantly arising under%he influa=snce of scien-
tific invention and discovery in this branch of the mechanie
art. mt it wonld seem that the decision in this case is
the most logical and just of any so far revorted upon this
novel and perplexine aunestion. The conflict in most of the
cases has bLeen laregely uvon the question of what remedy can
be emploved to obviate the difficulty with the least trou-
ble and exvense. Of conrse this question must devend ipon
the evidence vpresented to the court, which in the present
status of electrical science miast necessarily be more or
less conflictine, and a judement, thereon cannot bLe entirely
satisfactory. It is, therefore, refreshine to study o de-
cision of the question bvased uvpon undisputed fundamental
facts, and which determines the legal rights of the parties
in this novel situnation, avart from anv conseguential dif-

ficnlties or emvarassments.



_——— VI, ===
————— TS ELECTRICITY MALUFACTURED? m—=—-—

The courts have recentlv had to consider the gqnes-
tion as to whether compvanies eeneratine electricity and
selling it to consumers for power, illmumination, or heating
purposes are manfacturine comvwanies mnder statutes exempt-
ine manufacturing companies from taxation. Decision has
been passed mpon this point in two revorted cases, --Fenn-
svlvania Commonwealth v “orthern Electric Lieht, & Power Co.
22 At. 839, and People ex rel. v Lrush Electric Tlluminat-
ine Co., 45 Albh, L. J. 264,

The effect of these decisions is pnracticallv that
snch comwvanies are mannfactiurine companies, althoneh the
contrary conclusion is reached in the first case, on ac-
count of the statnte under consideration. The logical and
sonnd view seems to be that electricity is as essentially
the product of man’s skill and labor, ——a manufacture, -— as
the production of illwuminating eas, or the vprodiuction of
ice Ly artificial means. The court in the case last cited
says:

“When we attempt to establish the proposition that
the gas which lights one room is o manufaectured vrodnct,
and the electricityv which lights another is not, we rre
obliged to rely more upon the definition of terms and the
distinctions of scientists than the actnal vpractical Drocese
ses and overations bv means of which results in all re-
spects or at least smbstantially the same are produced.....
The electrical enerev which is manufactnred and sold bv 21-
ectric liehtine corporations originally resides in and is
extracted from the coal which is Lurned; or more correctly
speaking from the heat which is produced by the cnmbustion

of coal. Electrical eneregv is vrodnzced ot the central sta-
tion. It mav De stored mp in cells of definite capacity
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nown as accrumlators, It, mav e and in fact is measured
and sold in determinate quantities at a fixed vprice, pre-
cisely as are coal, kKerosene oil, and eas. It may e con-
veved to the premises of the consimer mvon a woeon, bvoxed
Np in an accumlator, or it mov be sent throneh » wire,
Just as gas or oil mav be transvorted either in o close
tank or torced thromnrh o wipe. Havine reached the premises
of the consumer, it maev be used in anv way he mav desire,
beine 1ike illwninatineg gas capable of being transformed
either into heat, 1lieht,, or wower, at the ovtion of the
prurchaser.”

It, mns been mv imouression while collectine the ma-
terial Tor this thesis that it mmst necessarilv prove in-
complete and som=swhat fraementary. A review of the work
only confirms and strenethens this impression. Mv inten-
tion has bLeen, however, not to starte the law of electricity
as it, should he, nor entirelv as it is, (for it is as wvet
Hy no means well developed) but to point ont, if possible,
the manner in which the conurts have dealt with a new source
of litigation, and determined the riehts and liahilities of
the parties bv long established common law principles loe-
icallv applied. tore than this could hardly Le successfnl-
ly attempted when we consider within how short 2 period of
times reported decisions have become numerons, and the con-
seanent, immature and unsettled condition of this Yranch of
the law, It will Le rendily seen that it is an important
branch, however, and one that is ecomine more interestine
and momentoils every vear.

Tn the meanwhile here is a field in which the law-
ver mav plant the seeds of reason and judement in denling
with the pervlexine questions that mist arise, mnhampered

by o0ld and rock-bonnd vrecedents which must be followed,
J
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with the hope that they will spring mnp and bear the golden
fr1it of jnustice and equitv for fmture egenerations.
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