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The Definition of Partnership,

"“The attempt to define a partnership has been
made by very many people, and some ol the attempts are
collected together in the well-known book of Mr, Lind-
ley. «. . . He gives fifteen d&i+fferent definitions of
partnership by different learned lawyers : I think no
two of them exactly agree, but there 1s considerable
agreement among them ; and I suppose anybody reading
the fifteen may gt a general notion of what a partner-
ship means.," Jessel, M. R, in Pooley v. Driver, 5 Ch,.
Div., 471,

A definition is at most but a test., In determin-
Ing what constitutes a partnerskhip, a definition of
a partnership is of little value. Yet everv text-book
writer on the subject, except the greatest, has con-

structed a definition ;i so, 1t may be well to consider



some of them,

fhere are two prominent New York definitions.
The Civil Code, Sec. 1283, contains the following :
"Partnership is the association of two or more persons
for the purpose of carrying on business together, and
dividing its profits between them," Kent in bhis Commen-
taries, Vol. 8,p. 28, gives this : "Partnership is a
contract of two or more competent persons to place their
money, effects, labour, and skill, or some or all of
them, in lawful commerce or business, and to divide the

ﬁrofit and bear the loss In certain proportions." Mr,

Jqstice Lindley critices them in being "toowide; " for,*
"they include not only partnerships in the proper <ense
of the word, but also many corporations and companies

which differ from partnerships in several important re-

spects," Lindley or Partnersnip,l, 4. These defini-

tions are also criticised in Fooley v. Driver, 5 €h.Div.



458,

Pollock in his "Digest of the Law of Partnerskip®
(ed. of 1890), 2t rates 38 and 4, says : "Kent’s defi-
nition was the most business-like, and I still think
it was substantially accurabeknd might well have been

;

accepted with more or le<s verbhal condensation and am-
endment, Tr-e definition given by the Indian Contract
Act, Sec. 329, is Kent’s in a more concise form, and
runs as follows :(Partnership is the relation which sub-
sists between persons who have agreeld to combine their
property. labhour ar ckill in =ome business, and to share
the profits thereof hetween them,’" Kent’s definition
speaks o partrership as a contract 3§ the Indian Contract
Act, as a contract relation, Is not this difference
of terms a substantial difference between them?

To meet all criticisms, Pollock proposes the follows

ing definition :"Partnership is the relation which esub-



sists hetween persons who have agreed to share the

4

profits of a business carried on by all or any of them.
This is the bhe«t, It embodies the irinciple of the

leading modern English case of Cox v. Hickman, 8 H. of
L.268, which,while it has influenced tie courts of New
this definition

York, is not controlting ; so, perhaps,

may noit be satisfactory in this 8tate.
It may seem a reflection on the preceding pages to

add that the great authority, Lindley, does not attempt

a definition,



A

The Question is One of Law,

wnat constitutes a partnership is a question of
law for the court :Compston v, McNair, 1 Wend. 457 ;
while the guestion as to the constituent elements of
a. partnership is one of fact for the jury t:Meriden
Nat. Bank v. Gallaundet, 122 N. Y. 855,

The question as to what constitutes a partnership
comes hefore the court in two ways ¢ first, where one
person <eeks to establish the rights of a partner
against another ; and secondly, where a creditor seeks
to fix the liabilities of a partner on a person in
some way connected with a business to which he has
diven credit, In the first instance the question is
whether there is 2 partnership in fact 3§ ir the <econd,
whether there i< =2 partnership as to third persons,

I it be admitted that there is such a relation as a

partnership as to third persons, the first relation may



be correctly - escribed as a partnership between part-

ners,

Partnership between Partners,

Partnership is a contract relation, aAn agreement

ol partnership, like any other contrect, must be found-
ed on a consideration either of mutual promises or CON-
tributions, Mutual promises are sufficient. See Cole-
man v, Eyre, 45 N. Y. 38, whereir it was held, that,
where "in concideration of the agreement by the plain-
tiffs to account to the defendent for hatf of the profits
in case of success, the defendent undertook to bearhalf
the loas in the contrary event, there was a partnership
‘between the parties,” A partnership is never created
between parties by implication or operation of law,s-
part from an expressad or implied intention and agree-
ment to constitute the relation.

To determine whether the relation hetween persons



constlitutes a partnership, thelr intention in forming

it ocoverns. When the facts are given the question iR
ore ol law, The intention of the parties will be de-
termined from the effect of the whole contract, regqard-
less of special expressions,

*whether two HNT more persons are partners as be-
tween themselves, is determinable chiefly by a reference
to their own intention.® Salter v. Ham, 31 N, Y. 827,
328. This is the leadinag case. Salter loaned to Ham
five hundred dollars for a term upon security ; and by
way of indemnitv ftor the use of the money,it was agreed
that it should be invested in inaredients for manufact-
uring a medicine(a business which Ham was then carryving
on), and uwpon.the manufacture and sale of the article,
if any profits accrued over and above the expenges of
manuiacturing and selling, Salter was to receive one-
fourth »f such profits, The court says : "Neither

in terms nor by implication is any partnersuip relation



created 2s hetween themselves....,.The agreement was a
mere arrangement for a loan, upon =ecurity for a fixed
period, with profits by wav of interest, It did not
jmpose upon the plaintiff tne duties or clothe him
with the powers of a partner. ‘"fhere was no joint own-
ership of the partnership funds according to the inten-
tion of the parties. The ¥500. loaned under the a-
greement was not a contribution to the capital of the
firm as =such, nor was it put into the business at the
risk of the business. The plaintif! was, in no event,
to participate in the losses of the adventure. ‘#ith
respect to third per<Zons, Salter might be held to be
a partner in the particular transaction, but as between
himsel{ and Ham the relation was that of debtor and
creditor.”

In Wyekoffl v. Anthony, 9 Daly 428, the judge says:
"A mere community of interest in property, Oor an agree-

nent simply to divide prfits, or an agreement to bear



a certain part of the losses, does not necessarily, of
jtself, create the relation of partners. 'Whatever may
be the effect of the act of parties having a comnunity
of interest in property, or agreeing to divide the pro-
fits arising from it, or to bear a part of the losses,
as respects the rights of third persons, they cannot,
as between themselves, be made to assume a relation to .
eachpther which they did not intend, because a part-
renship_inter se can result only from the intention of
the parties, to bhe gathered from the contract, if there
be one ; or, if not, from their relations to and deal-
ings with the property and with eachpther. To consti-
tute it, there must be a joint interest in the property;
a right to share the profits of the adventure, and a
riqsht of control over the property or business, all of
which, in the absence of a special contract, are neces-—
sarv elements to create a partnership, as bhetween the

parties."’
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Vice-Chancellor (dardner in Chase v. Barrett (1883)
4 Paige 154, says 3 "The principle pervades all the
cases that can be found upon the subject that there
nust be a mutual interest in the capital, whether it
consists in money, lahour or credit, as well as share
in the profits, to constitute a partnersiip between Uthe
parties.,” And the Chancellor said,p.160 : "To consti-
tute a partnership as between the parties themselves,
there must be a joint ownership of the partnership
innds., according to the intention of the parties ; and
an agreement either express or implied, to participate
in the profits and losses of the business, either rat-
ably or in =some other proportion to be fixed upon by
the copartners,”

In Moss v. Jerome, 10 Bos§worth 220, several per-
sons envaged in an enterprise, one of them agreeing to
assist by advancing money, and to share in the losses,

if any, but not to receive any part of the profits,
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which were to be divided among the others exclusively.
Held, that such one is not to be deemed a rartner,
between the others and himself ; for. "the arrangement
between them lacked the communion of profits without

which a partnership inter sese cannot exist."

"o constitute persons partners as between them-
selves, there must be an interest in the profits, as
profits, ; each party must by the agreement partici-
pate in some way in the losses as well as in the pro-
fits 3 an agreement to divide the gross earnings as in
this case, does not constitute the parties to it part-
nefs." Pattison v, Blanchard, 5 N.Y, 188, Here sever-
al persons were enqaged in running a i1ine of stages,
and by the agreement between them, one was to run at
his own expense a certain portion of the route, and
the others in like manner, the residue ; each author-

1zed to receive fare from the passengers over the whole

or any part of the route ; the parties to =ettle month-
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1y, and the fares so received to be dlvided between
then in proportion to the distance which they respect-
ively transported such passengers ; the party found to
have received more than his share to pay over to the
other the balance on each monthly settlement, Held,
that this 4id not vonstitute a partnership as between
the parties, "Neither party had by the terms of the
contract, any interest in or control over the stock or
road of the other ;§ nor were any expenses upon any
part of the route to be borne jointly. The question
of their liability to third persons is not here in-
volved. In such a case a different rule prevails from
the one which deternines whether persons as between
themselves are partners,'

Rapallo, J. 1n Baldwin v. Burrows, 47 N.Y. 203,
aays ¢t "To constitute a partnership there must be a
reciprocal agreement of the parties not only to unite

their stock but to share in the risks of rrofit or
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loss by the disposition to be made of it. ‘here sever-
al parties agree to purchase personal property in the
name of one of them, and to take aliquot shares of the
purchase without agreeing to resell jointly, there is
no partnershin ; (and) thouqh goods be bought by several,
under an agreement to hold in aliquot shares, but with
the intention of subsequently forming a copartnership
in respect to them, yet, until,the partner<hip agree-
ment is actually made, the purchasers are not copart-
ners, but only tenants in common,"

An important case is that of Clift v. Barro'w, 108
N.Y. 187. Pardee and Clift entered into a written a-
greement to the effect that Pardee might use the name
of C1ift in the firm of Pardee & Co. in the business of
banking ; "that Clift was not to participate in the
profits or losses of said firm except that he was to
have for his share of the profits ten per cent. per

annum for all deposit—s he may make in the office."
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Pardee also covenanted to keep Clift harmless from all
lJosses. debts, dues or demands that may come against
the firm, and upon the dissolution of the firm Pardee
was to return to Clift all of his deposits, with the
ten per cent. per annum. In an action by Clift as sur
viving partner upon a promissory note alleged to have
bee» given to the firm, it appeared that Pardee and
plaintiff did business under and in pursuance of the
agreement until the death of Pardee and that the note
formed part of the assets. Peckhan, J, said : "In
the first place the 1ntention to form a partnership
seemed to be plain. . . The plaintif{f contributes to
the firm his name and his liability to pay the debts
thereof, . . Lookinm at the whole instrument it fails
to show that plaintiff is not to participate in the
profits 5 but the lanquage used is simply another way
of expressing the idea that the profits which Clift

is to be entitled to from this firm are to be messured
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by the amount of ten per cent. upon such deposits as
he mav from time to time make in the banking house. . .
A condition of there being profits is attached to the
payment of the ten per cent., both during the exist-
ence of the firm and subsequent to the dissolution.”
It was accordingly held that the agreement, when acted
upon, formed a valid partnership between the parties ;
that the agreement to pay the percentae was not abso-
lute but conditional upon there being profits to that
amount from which the payment could be made, and what-
ever sum the plaintifl became entitled to under it was
pavabie to him as profits ; that plaintif{f became l1ia-
ble for lossés or debts from the moment the agreement
was signed and business done under it ; that the coven-
ant against losses and debts wvas not one to prevent
such liabiiity, but merely one of indemnity.

"Two or more persons owning a ship. hold the same

as tenants in common, and not as partners, unless they



chance to be Teneral partners, and have the ship as a
part of their partnership property, and for partnership
purposes. But there may be a special partnership be-
tween them in respect to the ship, op particular voy-
ages and adventures in its employment and use. And
whenever a general partnership, embracing the owner-
ship of the ve=xsel and the business in which she is
enrtarsed, or a particular partnership either in respect
to the ship or a particvular voyane or adventure exists,
all the rules applicable to ordinary partnerships ap-
ply, and the rights and !iabllities of the copartners
are the same as in merchantile oﬂother business co-
partnerships. , ., . The distinction which takes the
property in ships and vessels out of the ordinary
rules of joint owner<hip of goods and merchandise is
well established and may not be departed from, but the
owners of a ship holding and owning it as tenants in

common, may hecome partners as common carriers of goods
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upon that ship, with all the rirhts and liabilities
incident to that reiation, and the rmle which regulates
the rights of owners in common of vessels, in their u=e
and emplovnent, ousht not to be extended upon any re-
finement, <0 a< unnecessarily to complicate the law of
partners ip."” Allen, J., in Williams v, Lawrence, 47
N.Y. 482,

In Nat. Bank ®». Van Derwerker, 74 N,Y., 234, 239,
which was an action brought amainst the shareholders
in a joint-stock association which existéd under an
oral contract, the court remarked that "as to partner-
ships, althougn to endure for a longer period than a
vear, it has been held that they are not within the
«tatute of frauds., Smith v. Tarlton, 2 Barbh. Ch. 335",
The Chancellor in that case, said : "In this State no
written articles are necessary to constitute g copart-
nership which is to take effect immediatiy, although a

written artreement might be necessacy to bind the par-
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ties to enter into a future copartnership to commence
after the expiration of a vear." In Wahl v, Barnum,
113 V,Y. 87, 1t wa=s held, that "a contract forming a
partnership to be continued beyont one year, is within
the =ection of the statute of frauds which provides
that every agreement which by its terms is not to be
periormed in one yex:r from the making thereof, is void
unleQQ.it i« in writing, and a partnership so formed is
a partnership at will,"

In King v, Barnes, 109 N,Y. 285, it is =said :"The
validity of a parol agreement between parties to engage
in the business of buyins and selling lands, and that
1t 1= not open to the objection that it violates$ the
statute of frauds was expressly decided by this court
in the bBase of Chester v, Dickinson, 54 N.Y. 1." In
the l1atter case it was held that a partnership may

exist between speculators in real estate for the pur-

pose of buying and selling lands, and that it i=s not
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necessary to the existence ol such partnership that it
be evidenced by a written agreement - signed by
the partners ; it may be created by parol. It is not
alfected by the statute of frauds, for the reason that
the real e<tate 1s treated and administered in equity
as per=onal property for all the purposes of the part-
nership.

An agreement, by which the plaintiff was to fur-
nish the caplital, and defendant to give <o much of his
time and labor as was necessary in planting and gather-
Ing oysters for the market, the profits of each venture,
after deductins expenses, to be divided equally between
them : held not to make them partners, but merely par-
ties in a joint enterprise. Houseman v. Weir, 15 Abb.
N.C. 415, But a joint enterprise, whether or not tech-
nically a rartnership, will be enforced and the rights
and liabilities of the parties determined upon the same

principles as are applie+ by courts of equity to part-
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nership transactions, Wilcox v. Pratt, 125 J.Y. 688 j;
King v. Barnes, 109 N,Y, 285 ; Marston v. ould, 69 N.
Y. 225 ;3 Dvckman v. Valiente, 42 WN.Y. 551 ; Campbell v,
Sherman, 8 N,Y. Supp. 380.

"It 18 a violation »f the law for corrorations to
enter into a partnership." People v. Noeth River Sugar
Refining Co., 121 J,Y, 823. Here the defendant "helped
to create an anomalous trust, which is, idfubstance and
in fact, a partnership of twenty different corporations”

I need only to suyge«t that the parties to a part-
nership contract must be able to voptract ; that the
contract must be valid ; and that the object of the
partner<hip mu<t be leiral.

linder another division of my subject will be

found much that is pertinent to this division.
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Partnership as to Third Persons.

The question as to what constitutes a partnership
comes before the courts most frequently where creditors
seek to enforce the liagbilities of partners aggainst
persons, in some way connected with the business, to
which they have given credit. The question may be
said to be whether a partnership as to third persons
exists., Such a partnership may result in two ways @
first, where persons are held liable as partners by
reason of sharing profits ; and secondly, where they
are held so liable because of "holding out®. "These
are not true partnerships, but mere cases of liability
to certain persons," Bates on Partnership, Vol.I.,
Sec. 3.

Of course, if there is a partnership in f-et be-
tween the persons sought to he made 1iable, each member

of the partnership is liable as a partner to third per-
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sons : but the converse is not true., One may have no
right to an accounting, and vet may be liable for all
the debts of the business,

when the object sought by a plaintiff is the fix-
ing of liability on a person as partner, the first ques-
tion is, is there a partnership in fact ; if not, 1is
there a partnership as to third persons? The latter
relation results either by sharing profits or by hold-

ing out,

Sharing Profits.

*In the first place, 1t matters not that the de-

fendants meant not to be partners at all, and were not

partners inter _sese. They may be partners as to third

persons, notwithstanding. And this effect may result,

thouirh they should have taken pains to stipulate among

themselves that they will not in any event, hold the

relation of partners. Among the reasons given is this,
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whether it be <tronq or weak ¢ that whatever person
shares in the profits of any concern, shall be liable

to creditors for losses also, since he takes a p:rt of
the fund, which in ngreat measure is the creditor’s se-
curity for the payment of the debts to them.,* Leggett
v. Hyde, 58 N,Y. 278.

The rule, so0o longy in vogue, that a sharing of
profits made the sharer liabhle as a partner to third
persons, was first announced in Grace v. Smith, 2 W,

Bl., 998 (1775). Smith and one Robinson dissolved part-
nership, duly advertising the fact, on terms by which
Robinson was to take the business and assume the debts
and pay Smith back his original capital and one thous-
and pounds for profits, and Smith was to let four thous-
and pounds remain in the business for seven years at
five: per cent, In an action by a creditor charging
smith as a secret partner, DeGrey, J., said : "Every

man who has a share of the profits of a trade ought al-
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so tobear his share of the 1088, I any one takes
part of the profit, he takes a part of the fund which
the creditor relies on for payment.,... I think the true
criterion is to inquire whether Smith agreed to share
the profits of the trade with Robinson, or whether he
only relied on those profits as a fund for payment.”
The jury found that the loan was on general per=sonal
security only 3§ they found for Smith ; and a new trial
was refused. Hence the case was rightly decided, but
the statements of law contained in the opinion have
had a wide influence. Couneel “or plaintiff cited
Bloxham v, Pell and Brooke, (not reported), where under
a similar state of facts it was agreed that Brooke
should give Pell a bond for the amount which Pell had
brouadht into the trade with 1nt;rest at 5%. And fur-
ther that Brooke should pay to Pell 200 pounds per an-
num for six years,as in lieu of the proFits of the

trade. Brooke became a bankrupt., Lord Mansfield
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held that Pell was a secret partner, *This was a de=?
vice to make more than legal interest of money, and if
it was not a partnership, tt was a crime. And it shall
not lie in the defendent, Pell’s mouth to say, €It is
usury, and not a partnershipi®

Then followed the case of Waugh v, Carver, 2 H. BL
235(1793). Carver and Son, ship-agents at one place,
and G3iesler, a ship-agent at another place, agreed to
throw business into each others hands and divide com-
missions and profits, neither to be affected by the
others losses or liable for his acts. Eyre, L. C. J.,
said that it was plain that the parties were not and
never meant to be partners, but as they took part of
the fund on which creditors rely, they were liable as
partners under Grace v. Smith,

"The argument involved an obvious fallacy, for
first it assumes that the portion of profits which the

defendent takes by s» much reduces the resources of
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the business jwhere-as the presumption is that the
loan, servicé or other consideration, in requital of
which he is paid, augmented those resources to the
extent of his share in the dividend ; and, secondly,
if every payment by which the funds of the firm are
dimini shed makes the payee a partner, then every ser-
vant and agent of the partnership is responsible for
its obligations---a palpable reductio ad abdbsurdum....
Unsatisfactory as was the argument for the conclusion,
nevartiel2ss, it w~as long the law of Englamd that an
interest in the profits of a partnership impecedd a
liability for the partnership obhligations, and the
principle wes generzlly prevalent '1 the courts of
thiia coantry. But in 1330 the rule and the reason
of it underwent a searching scrutiny in the House of
Lords, under the criticisn of Lord Chancellnr Ta p-
bell and the ex-Chancellors Brougﬁg, Cranworth and

Wensleydale, with the result that the doctrine was
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a firm as a principal, as one trading on his own behalf
as well as in behal!l of others, he is a partner. The
principa Nnodern English decisions repudiate the dis-
tinction between paztnerships inter se, and those which
are such only as to third persons in consequence of a
sharing of profits. BRBates, I, Sec. 19.

The most prominent feature of the modern English
law mayv be summed up as follows ¢ A rverson is not lia-
ble as partner to third persons unless he is an actual
partner igggzﬁig, the case of holding out of course
apart. Bates, I, Sec. 28.

Judae Folger in Leggett v. Hyde, 658 N.Y. 280,
sgys ¢ "It is claimed by the learned counsel for the
appellant, that the rule announced in Grace v. Smith
and Waugh v, Carver, has beenrn exploded, and another
rule propounded which shields the appellant. He is

correct <o far as the courts in England are concerned.

Cox v. Hickman, 8 H. of L., Cases 2568, and Bullen v,
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utterly exploded as a prineciple of English jurispru-
dence. (Cox v. Hickman,’a H., ot L. Cases, 238)¢"---
Pryor, J. in Wilcox Printing Co. v. Bowker, 27 Abb,

N. C. 155,

But a share of gross returns in lieu of compen-
sation was early held in the Enqlisﬁ}aw not to con-
stitute a liability as partners. It had previously
been recided that sharing gross recelpts did not conse
stitute a partnership infer ce. Then a distinction
was made between an agreement to receive as compensa-
tion a part of the profits and an agreement to receive
a sum equal to or in proportion to a part of the profits
the latter not constituting a partnership. Bates on
P:rtnership, Vol.:1, Sec. 13,

The rule that snarind the profits is the criterion
of a partnership has been entirely repudiated in Eng-
land since Cox v, Hickman, The test there is that of

mutual aTency ;3 that is, if = person is connected with
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Sharp, L. R, 1 Com. Pl, 838, affirms that while a par-
ticipation in the profits is cogent evidence, that the
trade in which the profits were made, was carried on
in part for or in behalf of the person claiming the
right of participation, yet, that the true ground of
liability is that it has been carried on by persons
aeting in his beialf, Those cases were very peculicr
in their circumstances, After the judgment rendered in
them, the Parliament deemed it needful to enact, that
the advance otf money by way of loan to a person in
trade, for a share of the profits, should not, of it-
self, make the lewder responsible as a partner. (28, 29
Vie. Ch, 88), 1If the decisions in the cases cited
went as far as 1s claimed, it would seem that the act
was supererogatory. Without discussing those decisions
and determining just now far they reach, it is suffie-
ient to say thatlthey are not controlling here ; that

the rule remains in thes State as it has long been, amd
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that we should be governed by it here until, as in
England, the legislature shall see fil to abrogate it".

I =shall now attempt to present as brieily as pos-
sible the leading cases prior to Legqgett v. Hyde in
which the question whether sharing profits constituted
a partnership as to third persons, has arisen or is dis-
cussed.

Bostwick v, Champion, 11 Wend. 571. A., B. and .
ran a line of stage goacnes from Utica to Rochester ;
the route was divided between them into sections, the
occupant of each section fmnrnishing his own carrlages
and horses, hiring drivers and paying the expenses of
his own section 3§ the money received as fare of passen
gers, deducting therefrom only the tolls paid at turn-
pike gates, was divided among the parties in proportion
to the number of miles of the route run by each. An
injury bappened to a third person through the negli-

gence of the driver of the coach of A, Held, that a
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joint action on the case at the suit of the party in-
jured lay against B. and C. as well as A, Nelson, J.
said, "It may be laid down as an established principle
of law, that whoever participates in the profits of a
trade or bueiness, or has a specific interest in the
profits themselves, as such, becomes chargeable as a
partner with respect to third persons. . . . It is
clear in this case that all the proprietors have a
community of interest in the profits, and share in
them in proportion to the money, labor and skill b+
brought into the business. The proceeds from the en-
tire route are thrown into a common fund and divided.
Fach has the benefit of any peculiar or superior ad-
vantage which may appertain to one portion of it over
another ; and it was well said by Mr. Justice Bavley,
in Langdon v. Pointer, 12 Com. L. R. 321, that the
horses and driver are found by one to do the work of

all, and for the benefit of all?’, under such circum-
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stances., (Is not this the test proposed by Cox v.
Hickmar?) ., . . 'he defendants as among themselves, by
the terms of their agreement, all the provisions of
which are binding upon themn in relation to one anotherm,
may not be partners, and may be liable to eachother
the same as if their interests were several. This
private agreement or understanding, however, c¢an in no
way vary the rights of third persons or the public,
legally flowing from the general arrangement under
which they hold themselves out as jointly interested,
and by which they participate in the profits of the
concern.”

This case was aflirmed in Champion v, Bostwick,
18 Wend., 175, Here the court said : "It 18 not neces-~
sary to constitute a partnership that there should be
any property constituting the capital stock which shgll
be jointly owned by the partners. But the capital may

consist in the mere use of properfy owned by the in-
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dividual partners separately. It is sufficient to
constitute a partnership if the parties agree to have
a joint interest in, and to share the profits and loss-
es arising from the use of property or skill, either
separately or combined. Here the capital stock which
each contributed or agreed to contribute to the joint
concern, was the horses, carriages, harmess, drivers
etc., which were necessary to run his part of the route;
and to be fed, repaired and paid at his own expense.
The only debts or expenses for which they were to be
jointly liable as between themselves, were the tolls
upon the whole line ; and the joint profits wnich they
were to divide, if any remained after paying the tolls,
wa s the whole passage money regeived upon the entire
line., . . . There is a class of cases in whieh it has
been held, that a person whe merely receives a compen-
sation for his labor, in proportion to the gross prof-

its of the business in which he is employed, is not a
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partner witn his employer even as to third persons.
The distinction appears to be betwseen the stipulation
for a compensation proportioned to the profits, and a
stipulation for an interest in such profits so as to
entitle him to an account as a2 partner, 1 Rose R, 91,
A distinction which Lord Eldon says is =0 thin that he
cannot state it as settled upon due consideration,
But, he says, it is clearly settled as to third per-
sons, though he regrets it, that if a man stipulate
that as the reward of his labor he shall have, not a
specific interest in the business, but a given sum of
money, even in proportion to the quantum of profits,
that will not make him a partner ; but if he agreed
for a part of the profits as such, giving him a right
to an account though having no property in the capital,
he is as to third persons a partner ; and no arrange-
ment between the parties themselves can pprevent it,"

Burkle v. Eckhart, 1 Denio 337 (1845)., A firm of
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merchants engaged in general business and trading, a-
mong other things, in provisionms, employed a third
rerson to attend to the purchasing and forwarding of
produce, who was to act under the orders of the firm,
and have as compensation for his servieces one fourth
of the profits arising out of the purchase and sale of
praduce ;3 Held, that the person thus employed was not
a partner in the business, even in respect to third
parties. Bronson, Ch., J.: "It is quite clear that
there was no partnership as between the parties to this
arrangement, and I think there was none in relation to
third persons., There was no community of interest in
the capital stack ; and Eckhart did not act as prin-
cipal trader, but only as the agent or servant of Gibb
& Co., He was not clothed with the usual powers, rights
or duties of a5 partner § but was subject to the orders
of his employers. He had nothing to do with the losses,

except as they affected the profits out of which he



38
was to be paid ; and he was only to take a share of
the profits in the lieu of wages, OTr as a.mode of get-
ting compensation for his services. . . So far as this
court is concerned, it has been settled, that a mere
agent or servant, who is to obey orders and has no in-
terest in the capital stock, will not he a partner, ew
en as to third persons, herely because he is to be
compensated for his services, by receiving a share of
the profits which may arise from the business in which
he is employed. It is undoubtedly true as a general
rule, that a communion of profits will make men part-
ners, and drawv after it a liability for losses, But
it is abundantly éettled that that rule is not univer-
aal 3 and the exception which will best reconcile the
cases, is least liagble to abuse, and is so distinetly
marked that it can be’eaSily administered, is that
which allows owe man to employ another as a subordi-

nate in his business, and agree to pay him out of the
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profits, if any shall arise, without giving the party

employed the rights, and subjecting him to the 1iabil-
ities of a partner," This case wasa{firmed in 8 N.Y.

132,

As early as Vanderburg v. Hull, 20 Wend. 70, it
was decided that a share of the profits for compensa-
tion did not make a servant liable as a partner. In
that case a person was employed as an agent of a partic-
ular business at a salary of #300., per annum ; in addi-
tion thereto he was to have a contingent interest in
one~-third of the profits ;§ he was not to be answerable
for losses, Held, that he was not a partner, and
therefore a competent witness in an action brouaht by
his employer.

Merrick v. yordon, 20 N.,Y., 93, A firm, carriers
upon the New York canals, agreed with a firm of car-
riers upon the 3reat Lakes for a division in fixed pro-

portions of the total freight which should be received
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for the carriage of goods, which haxing been carried
over either ot the routes should be carried over the
other during the season of navigation., Held, no part-
nersnip between the firms, or in respect to third per-
sons, Comstock, J. =aid : "This case is distinguish-
able feom RBostwick v. Champion. In the latter case
all the fare from passengers received by any of the
parties was to be a common fund and divided according
to the number of miles in the section

of the line which each occupied. This formed 2 union
in the entire budine<s of carrying which any and all
of the partners conducted. Consequently, if the occu-
pant of one of the sectinns should take a passenger
over hi« own part of the route, who was carried no
farther, or should take one over a2 part of his section,
the fare would go into the genersl fund and be subject
to division, . . . . The contract in this case was

simply that where either of the parties took goods
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from the other at Oswego, the termination of both
lines~---the goods being brought to that place by one
or the other under freighting contracts---and car-
ried thence in one direction to New York, Albany, or
Troy by the canals or Hudson river, and in the other
by the lakes to the ports situated thereon, the gross
earnings on those qgoods should be divided. Entire
freights over both lines of conveyance were in con-
templation, and those only ; and the division was to be

made according to the value of the serviece which it

wa s supposed each party must perform in earning those
freights, The arrangement was, thersfore, in princi-
ple, like the very common one which is made between
different lines of railroad. Arrangements are often
made between different companies having lines which
connect, adjusting fare or freight on passengers and
goods between distant points, and assigning to each a

share in the gross earnings according to the service
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which each performs in producing the result. No case
has none the lenagth of holding that an agreement of
this nature createés a partnership ; and if we were tO
lay down such a doctrine now, it would he establishing
a class of partnerships hitherto unknown to the law,"
Manhattan Brass Co.v., Sears, 45 N, Y. 797, This
case is often inaptly cited. The judoe prefaces his
opinion thus : "Po constitute one a partner, as to third
persons, it is not necesary that he should agree to
share in the losses of the business, Sharing in the
profits is sufficient.” Defendent had contracted for
an undivided guarter interest in a patent right. The
court faund "all the elements of a partnership, as
claimed by any writer:; sharing‘in the profits ; sharing
in the losses, at least to the extent of §4, 000, the
repayvment of the whole of which depended upon the
profits ; the right to inspect the books ; a common

interest in the stock of the company..... It is rlain
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ly a partnership as to third persons, even though ex-

pressly agreed that it should not be so between them-

selves, 'The best position that can be claimed by de-
fendent, Sears, is that this is a special or limited
partnership, as between tné parties thereto. In such
a8 case it is general as to the public, or our statute
on that subject would be superfluous." UIndoubtedly
the actual relation, which the parties had assumed
towards each other, was that of partners.

Ontario Bank v, Hennessy, 48 N.Y. 552, " The
agreement executed by the defendents made them part-
ners. It provided for a jolnt business, to whiech
McDonald was to give his personal attention, and
Hennessy was to furnish $800, This 8800 was not a
loan, but was to be furnished as capital, as no pro-
vision is made for its repayment, H., however was
to incur no further risk nor assume any further re-

sponsibility than the $800. This was placed in
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peril and might be lost, and if the loss should be
qreater than the $800, M. was, as between him and H.,
to bear it. 1f there was any net profit, H. was to
have one-quarter of it. 1t thus appears that H. was
to share in the profits of the business as profits,
not as a compensation for wages he wag to edrn, or
interest or money loaned to M., but in consideration
of his share of capital invested and imperiled in the
joint business. Whatever the intentions of the parties
may have been, this, as to the third person, made him
a partner. Here, within the meaning of the authori-
ties, was a communion of profits, and hence a partner-
ship."”

An agreement, by which one employved to purchase
grain is to receive for his service one-half the
profits realized on the grain purchased, does not con-
stitute him a partner so as to make him a necessary

party plaintiff in an action brousht by his employer
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upon a contract in refegence to the grain so purchased.
Lewis v. Greider, H1 N,Y. 231,

Kent said : "The test of partnership is a communi-
tv of profit ; a specific interest in the profits, as
profits." 3 Kent’s Comm. p.25, note b. "There have
been from time to time certain exceptions established
to this rule in a broad statement of it ; but the de-
cisions, by which these exceptions have been set up,
still recognize the rule that, where one is interest-
ed in profits, as such, he is a partner as o third
persons, There exceptions deal with the case of an
agent, servant, factor, broker or employe, who with
no interest in the capital or business, is to be remun-
erated for his services, by a compensation from the
profits or by a compensation measured bv the profits ;
or with that of seamen on whaling or other like voyages,

whose reimbursment flor their time and labor is to fin-

ally depend upon the result of the whole voyage. There
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are other exceptions, like tenants of land, or-a ferry,
or an inn, who are to share with the owners in resplts,
as a means of compensation for their labor and services,
The declsions which establish these exceptions do not
profess to abrogate the ruwle---only to limit it."
Leggett v, Hyde, 58 N.Y. 280.

In that case Judge TFolger found the prominent and
important facts to be that defendant and appellant,
Hyde, "loaned the firm a sum of money to bevemployed as
capital in its business, and that, therefore, he was
entitled to have and demand {rom it one-third of the
profits of the business every half-year." H. had
loaned to a firm $2000., to be used in the business for
one year, under an agreement that he was to receive
one-third of the profits, which were to be settled
hal f~-vearly, and at the end of the yvear if he did not
conclude to become a partner, he was to be repaid his

$2000. out of the concern., Held, that the money so in
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vested wa,s used by the firm for the benefit of H.;
that he :ad an Interest in the profits as such, not as
a measnre of compensation, but as a re<ult of the capi-
tal and industry ; and that as to the creditors of the
firm he was a partner, and jointly liable with the
others for the partnership debts. *It was one-third
of the profits that he was to have, and not a sum in
general, equal to that one-third. So that he was to
take it as profits, and not as an amount due ; not as
a measure of compensation, but gg a result ol the cap-
ital and industry.”

To me this distinction seems superfine, imprzcti-
cal 3 and necessarily, a decision one wav or the other
must be arbitrary. There is no reason to the rule
laid down in Waugh v. Carver,etc. The exceptions to it
are numerous, The cases since Leggett v. Hyde have
gone still farther. I shall now endeavor Lo present

the leading cases since that decision. Instead of di e
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cussing them in my own words, I shall often let the
judies who delivered the oplnions upeak.

It was observed in the Supreme Court of Michigan
in the case of Beecher v, Bush, 45 Mich, 188, 195-8,
tpat in ke New York the doctrine that participation
in profits created the liability of partners had been
closdly adheped to, and that the courts were hampered
by their own eariy decisions and had not followed Cox
v. Hickman to the full extent. This statement is ques
tioned : Bates on Partnership, I., p.27.

waTer V. Crawford, 768 N.Y. 97. Defendant C,
advanced to defendant G. money to purchase the stock
and fixtures of a business, which G. stated he could
pay soon. (. was secured by chattel mortgage upon the
property, conditioned that the sum loaned should be
paid on demand, and ‘*. agqreed to pay over to him one-
half of the net receipts of the business. In an action

by a creditor of 3., who sought to charge C. a8 a part-
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ner, held, that C. could not be held liable ; that the
legal presumption was, that the share of the receipts
so paid over was to be applied in pavment of the loan.
"Lensgett v, Hyde does not hold that, where money is
loaned and to be refunded absolutely without regard
to profits, a partnership exists. To have that effect
the payment must bepend upon the profits, If the lend-
er is to be paid at all events, the econtract does not
create a partnership ¢ Everett v. Coe, 5 Denio 180."
Then, not to have that effect, all that one must do,
jea to stipulate for a raturn of the money at all events.
Is there much left of the"sha&ring profits”" test? Ir
one does not stipulate for a return of the money ad-
vanced, he does not make a loan ; he contributes cap-
ital ; and by agreement he is entitled to a share of
the profits, Then I think the courts in this State
would hold that the parties to the agreement were part-

ners among themselves.
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Pichardson v. Hughitt, 78 N,Y. A5. Delendant H.
entered into an agreement with B, Bros. & Co., by which
that {irm agreed to man.:facture and deliver to H., 200
lumber wagons ; he agreed to advance fifty dollars on
each ; the wagons were to he =old and H. to receive
one-fourth of the profits and his advance, with inter-
est at five and one-fourth per cent. In an action to
charge H., as a partner, with a debt of the firm, held,
that the aadreement did not constitute a partnership,
but was a contract for 3 loan, the provision as to
prolits being merelty a mode of proviﬁinq a conpensa-
tion for the use of the morev advanced. "In Leggett
v. Hvde, the money was advanced with a view to a part-
ner<nip, and for the benefit of Hyde hihself. »It was
not a loan, and no interest was to be paid on the samel
It seems to me that the only way by which Leggett v. -
Hyde can he reconciled with the two preceediny cases,

is by holding that the defendants in Leggett v. Hyde
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were rartners inter sese. NO doubt they were.

‘he ca=e of Burnett v, Snyder, 81 N,Y. 550, Te-
pudiates the doctrine of Cox v. Hickman. “We have in
this State? says Judoe Andrews, “"adhered to the general
doetrine established by tthe earlier English cases, and
although it proceeds upon reasons which have not been
considerdd entirely catisfactory, it was applied by
this court in the recent ease of Leggett v. Hyde, 58
N.Y. 272. But the participation in the profits of a
trade which makes a person a partner as to third per-
sons is participation in. the profits a8 such, under
circumstances which give nim a proprietary interest in
the profits before division as principle trader, and
the right to an account as partner, and a lien on the
partner=hip assets in preference to individual credi-
tors of the p%rtner? ‘Accordingly, in this case it was
held, that a contract hetween one of two or more part-

ners and a third person{ with the knowledge and assent*
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of the other partners, by which the third person is to
share in the profits and losses, in the firm business,
o! the parties with whom he contraclts, does not consti-
tute such a participation in the profits as will make
the third person a partner, or liable for the partner-
ship debts." "Thus the oplnion denies lox v. Hickman,
and adopte4 1t in full immediatly afterwards’. Bates
on Partnership, I, 27, note 2.

‘'fhe case of Curry v. Fowler, 87 N,Y, 38, wasgs sim-
ilar in its leading aspects to the case of Richardson Vf
Hughitt (supra), and followed its decision,

Cassidy v. Hall, et al., 97 N.Y. 159. Defendants,
Hall, Nieoll, and Granberry, as parties of the first
part, entered into a contract with defendant, the Unit-
ed States Reflector Company, which recited that the
parties of the first part ~ontemplated assuming control
of said company, when, if ever, they should be satis-

fied that its business was a profitable one, and that
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it was expedient some arrangenent should be made where-
by that question might be determined, in consideration
whereof and of the mutual covenants and agreements it
was agreed that the parties of the first part, to enable
the company to fill its orders, for goods manufactured
by the company, should make advancesupon assignhent$of
such orders as they shouldc approve ; said parties of
the first part to collect each of the orders so assigned,
and out of the proceeds retain the sum advanced thereon
with interest and a proportion qf the profits made by
the company, the same to be not less than ten per cent
of the face of tne‘order. The company also executed to
H. N. and G. a chattel mortgage upon its property to
secure such advances. In an action to recover for
goods sold to the company, held, that the contract did
not constitute a copartnership between the parties,
either inter sese, Or as to third persons. YThe cace

of Richardson v. Hughitt is directly in point, the
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same principle is involved and therc is a striking an-
aloyy in the facts which renders it applicable to the
question now considered. We arg unable to perceive
any <uch distinction existing between the two cases

a holding
whiech authorizes,that the case cited is not in roint,"*

N
For my own part, I cannot reconcile this case with
Leggett v. Hyde. 1In each case money was advanced to a
firm for use in the husiness of sagid firm, the parties
in each case advancing the mbney contenplating becoming
partners in the future. In Cassidy v. Hall the parties
ol the first part to the agreement were, out of as-
signed orders when collected, to retain of the proceeds
the sums advanced with interest and a proportion of the
profits made by the company. In Leggett v. Hyde, %he
the defendant was to receive one-third of the profits,
which were to be settled half-yearly, and at the end

of the yvear if he did not cZonclude to bhecome a part-

ner, he was to be repaid his &2000. out of the concern,
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but without intere<t strictlv as such, The judge in
Richardson v. Hurthitt <ays ¢ "In Leggett v. Hyde, the
money was advanced with a view to a partnership, and
for the benefit of Hyde himself." The same judge in
Edhev v. Crawford, 78 N.Y. 101, says : "Leggett v,
Hyde'does not hoid that, where money is loaned and to
be refunded absolutely without rejard to the profits,

a partnership exists. 1o have that effect, the pay-
ment must depend upon the profits, If the lender is to
be paid at all events, the contract does not create a
partnership.” Does not the first quotation apply as
well to Cassidy v. Hall? Does the second quotation ap-
ply to the facts in Leggett v. Hyde? Was not the $2000.
to be repaid absolutely, notwithstanding profits?
Profits were to be received in that case ; why not as

a measure oI compensation? To my mind recause the judge
arbitrarily said that they were to be received as prof-

its. I can only reconcile the cases discussed, satis-



h4
factorily to myself, by maintaining that in Leggett v.
Hvde the defendants were partners inter se. If they
wer® not partners inter se, then in the light of subse -
guent decisions the case was decided erroneously.

In Hacket v. Stanley, 115 N.Y. 629, the late Chief
Judgqe Ruger said ¢ "The application of the rule that
participation in profits renders their recipient a paréb-
ner in the business fron which profits are derived, as
to third per<ons, has been somewhat restrict.ed by mod-
ern decisions, but we think that the division of prof-
its must «still be considered the most important ele-
ment in all contracts by which the true relations of
parties to a business is to be determined. We think
this rule 1Is founded in strict justice and sound policy.
There can be no injustice in imrosing upon Bhose who
contract to receive the profits of an adventure, a lig-
bility for credit contracted in its aid, and which are

essential to ite successful conduct and prosecution.
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This liability doggf and oursrht not, to depend upon the
intention of the parties in making their contract to
shield themselves from liability, but upon the ground
that 1t is against public policy to permit persons to
prosecute an enterprise, which, however successful it
may for a time appear to be, is sure in the end to re-
sult in advantage to its secret promoters alone, and =
the ruin and disaster of its creditors and othergcon-
nected with it. BExpected profits being the motive
which induces the prosecution of all commercial and
business enternrises, their accumulation and retention
in business is essential to their success ; and if per-
sons are permitted, by secret agreement, t.o appropriate
them to their own use and throw the liabilities in-
curred in producing them upon those who receive only - a
portion of the benefits, not only is a door opened to
the perpetration of frauds, but such fraqu are ren-

dered inevitable. FKExceptions to the rule are, however,
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found.in cases where a share in profits i’ contracted
to be paid, as a measure ol compensation to employees
for services rendered in the business, or ffor the u<e
of moneys l1oaned in aid of the enterprise ; but where
the agreement extends beyond this and provides for a
proprietsrs interest in the profits as a compensation
for money advanced and time and services bestowed, as a
principle in its prosecution, we think that the rule
still requires the party to be held as a partner." Cew-

tainly, the division of profits must still be consid-
ered an important element in considering the true re-
lation of parties to a business., But it 1=s not too
much to say., that the doctrine that a person takes a
share of the profits on which creditors reky, and
therefore should bhe 1iable as a partner, is not only
restricted but well-nigh exploded in this 3tate. The
judoes may recite the old rule, but they do 'not apply

it., Virtually, the rule of Cox v, Hickman fis applica-
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ble in this State. This case of Hackett v. Stanley,
was one wherein defendants entered into an agreement
by which, in consideration of the loan of §750. from
S. to &, "for use in the business of heating, ventilat-
ing", etc., which sum was secured by the note of 3., by
the assiynment of a policy of insurance and by chattel
mortgages, and in further consideration o0l the serviees
o' 8, in securing =sales, and any other sums he might at
his option advance, G, agreed to divide equally with
hiwm the net proflits of the business, The court gaid:
"We think such an agreement, within all authorities,
constitutes a partnership as to third parties. By it

Stanley had an interest in the general business of the
concern 3 a right to require a quarterly account of it s
trancdctions ; auvthority to make contracty in its be-
half, and an irrevocable right to demand ome-half of
the profits of the business, That the original loan

was secured to be repaid does not preclude the conclu-
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sion that they were partners, for it is entirely com-
petent for one partner to guarantee another against
lossy, in whole or in part, in the partner<hip businesc,
if the parties aaqgree," Without doubt, the parties were
partners in faect, and so were liable,

"It is the law of this State, as declared by the
Court of Appeals, that a riqht to a share in the préf—
its in compensation for services rendered te the part-
nership does not involve a liability for the partner-
ship encdagements, And so0 of a loan of money to tne
partnership, for a share of the profits, There is no
difference in principle between the letting of a chat-
tel and the loan of money or the hire ofservices.”

Wilson Printing Ink Company v. Bowker, 27 Abs. N.C.153.
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Partnership by Holding Out.

Mr. Parsons in his work on Partnership, page 119,
says ¢ "Where a creditor sues a firm, and seeks to put
the liabitity of a partner upon one who is only a nom-

is
inal partner, 1tAa somewhat difficult question whether
the plaintiff can recover without proof thhat me himsel f
believed the person whom he seeks to charge to be a
partner. The authorities on this question are far from
unaninous, some holding that one put forth #ho the world
as a partner, is liable as sucn to every creditor of
the firm ; while others hold that he is thus liable on-
ly rbecause he was a partner in fact and in lnterest,
or because the plaintiff regarded him as one, and dealt
with the firm in some degree, at least , on his credit.
" Perhaps a reasonable rule might be stated thus : Where
one is held fopﬁn to the world as a partner, the first

question is, was he so held out by his owr authority,

consent or connivance, or by his negligence. If by his
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authority, consent or connivance, the presumption is
absolute that he was =<0 held out to every creditor or
customer, If so held out by his negligence only, -he
he should be held only to a creditor who had been ac-
tually misled thereby."

The above rmle is approved by the court in the
case of Poillon v. Secor, 81 N,Y. 482, Here defendant,
for a valuable consideration, authorized the use of
his name in the copartnership, as 1f he was 3 member
thereof ; held, that he was liable as a partner to a
subseguent creditor of the firm, although the creditor
was 1lgnorant of the arrangement, or that the name rep-
resented such nominal partner, and did not give credit
on the faith of his apparent connection with the fierm., ™
"The sound rule would seem to be, that a person who
deliberately agrees that his name shall be used in a

partnership, must be conclusively presumed to intend

the consequences which natarally flow from such an act.



It would be contrary to public convenience to require
affirmative proof that dealers with the firm knew who
was represented by the fictitious name."

Several persons engaged in an enterprise, one of
them agreeing to assist by advancing money, and to
share in the losses, 1f any, but not to receive any
part of the profits, which are to be divided among
the others excluslvely, Although such one is not to
be deemed a partner as between the others and himself,
nevertheless, if{ he holds himself out or allows him-
self to be held out as a partner, to a third person,
who under the bellef that he is such, enters inpo a
contract with them, he is liable on such contract.
Moss v. Jerome, 10 Bosw. 220.

Where a partnership is publicly and notoriously
known, all the partners are responsible for the con-
tracts of each, withlin the scope of the partnership,

until public notice of the digsglution is given ; but

?
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it is otherwise of a dormant partner. Actual dissolu-
tion witndut notice will protect him. Kelly v, Hurl-
burt, 5 Cow. 534,

Where the relations of a partner to his copart-
ners have been terminated, yet his name was continuved
in the nane and style of the firm formed by his former
copartners with his knowledge, sanction and approval,
held, that he was liable on the contract and obliga-
tions of the-firm so using his name as if he had ac-
tually continued as a member and partner thereof, "as
to all creditors who had rdealings with them, without
notice of their actual relationsto eachother:", Free-
man v..Falconer, 44 N.Y. €ity Sup. Ct. 132,

Publication of the notice of the dissolution of a
partnership in a newspaper, at the place where the bus-
iness 1s carried on, is not sufficient to relieve a

retiring partner from liability for subsequent trans-

actions in Bhe firm name with one having dealings with
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the firm prior to the dissolution ; in such case no-
tice must be brought mone to the dealer, or it must
appear that facts came to his knowledge sufficient to
advise him, or give him reason to believe that a disso-

lution has taken place. Austin v. Holland, 69 N,Y.571.

bDe facto Corporations.

Under my subject I might treat of this phase : the
ltability of members of a de facto corporation. But
this would lead me into fields not contemplated, into
reqions foreign to my purposeé. Moreover, this subject
has been ably discussed in a thesis by Henry Lake Wood-
ward, ’91, who, in his recapitulation, =ays : "I think
the following propositions, founded in reason and es-
tablished by authority, may be safely laid down with
reasonable certalnty of maintianing them

1. Persons, who, by contracting with a de facto

corporation, recognize and acknowledge its corporate
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capacity to so contract, are estopped from afterwards
denying such corporaite capacity, and as to them it
stands upon the same footing as a corporation de Jjure;

2. Persons who have not =0 estopped themselves
may, in any proceeding where it would be pertinent,
guestion the raqularity of the corporation collateral-
1y, and to them the members may be made liable ind¥vid:
ually as copartners or joint tort-feasors, as the case

may bet
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