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STOPPAGE Tl TRALSITU.

Stoppage in fransitu is the name of that act of a vendor
of goods, upon credit., who, on lsarning that the buyer is in-
solvent., resumes the possession of goods, while thsy are in
the hands of a carrier or middle-man, in their transit to thc
buyer, and before they ¢¢t in his actual possession. ({Addison
on Contuacts, Vol. II, 187 ; Iliewbhall v. VYargas, 1o ile. 93 ,
Stevens v. Wheeler, 27 Barb. ©68 ; Fraschieris v. lenrigues,
6 Abb., L. S., 261.)

This 15 +the last remedy which an wnpaid vendor has a-
palrnst “he cods which he has sold upon credit. "his right
whicr ariscs solely upon the insolvency of the buyer, 13 hasced
on thg plain reason of justice and equity, that ore man's
gzoods ahould not. be applied to the paymert of another man's
debts,  (Pess Tord Northington, C., in D'Aquila v. Lambert,

2 nden Oh, ',) If, therefore, after the vendor has dzliver-
ed the goods out of hig own possession, and put them in tre
hands of a carrier for delivery *o e buycr, he discovers

that the buyer is insolvent, he may retakc the j;ocds before



they rcach the buyer's possession, ani vhus aveid having hig
property applied to payin: debts due by the buycr to othel
pgople.  (Parsons on Contracts, Vol. I. n. <79 ; Parsons on
Hercantile Taw, p. 90 ; Stevens v. Yhecler, 27 Barb. tog
darvis ve Prabt, 17 L. Y. 262.)

Therefore, we may say that the right of stoppape in ifran-
gitu is nothing more than an extension of the vendor's com-
mon law lien upon groods for his price.  (Rowley v. BRigelow,
12 Pick. 313 ; Atkins v. Colby, 20 li. H. 153.) Tord Abin-

ger, C. B., in Gibson v. Carruthers, 8 ii. & V. 337, said

"Althougrh the questicn of stoppage ip fransifu has beoen as
frequently raised as any other mercantile question within the
last hundred years, it must be owned that the principle on
which il depends has never been either settled or stated in a
satisfactory manner.® In courts of equity it has becn a re-
ceived opinion that it was founded on some principle of com-
mon lawv. In courts of law it is just as much the practice
to call it a principle of equity which the common lav has a-
dopted, 7"his was strongly insisted upon by kire Justice Bub-
ler in his celebrated judgment in the House of Lords in the
case of Lickbayrow v. Magon, 1 Smith, L. C. 7683 (Bd. 1873).

It has algo been said by Lord Kenyon that it was a principle
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of equity adopted by the sommon law to answelr the purposes of
justice.  "The most eminent equity lawyers that I have had
opportunity of conversing with in t.imos gone by®, said Lord
Abinger, "were unanimous in repudiating it as the offspring of
a couwrt of equity." The first case that occurred iipon this
subject affords soms authority for the opinioens of :w. Justice
Butler and Lord Kenyon. It is the case of Wiscman v. Vande-
pub {2 Verm. 202) in 1690. That was a bill filed by thc as-
signees of the bankrupt against the vendor. The Lord Chan-
¢ellor directed an action of trover to be brought by the plain
tiffs, upon which they raecovered a verdict. It is clear,
therefore, that at that time the rule had not been adophbed as
lawv.  The Tord Chancellor, however, adopted it in equity, and
notwithstanding the werdict at law for the plaintiffs, made
a decrese against thems The case is that of Snee v. Praescoti,
1 Atk. 245,  Lord Hardwicke apain applied the rule to a cor-
tain extent in equity. But it is remarkable that he received
evidence of what was the custom of merchents on this point ;
and he expressly founds his decrce upon the evidence of tho
custom of merchants as well ss upon the justice of the case.
This decision occurred about the year 1742 or 17<3.  The nexb

case is that of Wilkinsop, Ex parte, in 17060, referred to in
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D'Aguila v. Lambert (2 Rden Ch. 77) which took place in 1761,
Thus, the Lord Chancellor agrin grounded his decrec on the
usage of merchants, and stated that the several previocus de-
cisions which had *szxen place to the sane effect had given
great satisfaction to the merchants.  liumerous cascs have
followed at law, showing that the right of stoppace in transi-
tu, under certain circumstances, is now part of “he common
law. lievertheless, owing perhaps to the doubtful stai: of
it.e parentage, many unsatisfactory and inconsistent. attempte
have besr made to reduce it to some analogy with the princi-
ples which povern the law cf contracts, as it prevails in

thiz country, betwreen vendor and vendee. It is o be observ-
ed, however, that the law of stoppare in iransitu is not pe-
culinr te the law of Enpland in its early stae of development
It oxusted, T bolicve, in the cormerc:ial states of Luropc.

The cases I have already referred te shor that it vas nrac-
ticed in the Italian States.  That it existed in dollend, was
proved an a cazc trded by Lord Bllenboroupgh, and mentiored by

hirm in his judiment in the case of ILigkhasrow ve poaen, 1

Sith, T ., 763 (Bd. 18Y3).,  That it is the lav of Hussia,
vas also proved in the case of Inglis v. Usherwood, 1 Fast,

0lb ; and of Dothlinck v. Ingligh, 2 Fast, 397. It was also
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recocnized in Scotland i 1WYO. It appewrs also, on refer-

1

ence, that tho lay of France or this subjoeh is in all points
similar to the hygligh lay in ite early stage of davelopmunt.
I may, thereforo, be presumed to be a part of the law of mer-
chant's which prevailed generally in burope in the seventeenth
century, the proof of which from time to time, combined with
its manifest justice ard utdility, was at length introduced
int.o the common law of lkngland, of which the lay of nmerchants,
properly understoeod, has alusys been reckoned to foim a part,
Iw now prevails almost universally among all corwverceial na-
tions, and may best be considered by dividing the subject into
the following sections

1. VWho may exercise the ripht.

S«  Apainst whom may it be exercised.

3. Vhern does the transit bepgin and end.

4+ The marner of stopping.

. he effect of stonping,

1.  Vho may exercise the right.

This right ig gtrictly confined to an unpaid vendor of

goods sold (Sweet v. Pym, 1 Bast, 4 ; [uller v. Pondir, 9



U
Tans. 472 ;, 556 . Y. 3825 ; Denjamin on Sales, 589), or to
persons who starnd ir the position of an urpaid vendor, as, a
merchant, whe purchascs ;poods on his ouyn credit, for another,
and doss not extend to persons who have forwairded gocds to 8
creditor by way of pawmert, or in satisfacthion or dischaiie
of a debt dve to the consignse. (Feispg v. {3y, 8 Bast, 93 ;
Veitue ve Jdewell, 4 Campbell, 31.,) The stoppape may be ef-
fected either by the vendor himself or his authoriged agent,
but. not. by a person whe has no authority from the vendor 1o
stop the goods ; and a subsequent ratification by the vendor
of an wrauthoriged stoppage is not equivalent to a precedent
authority, and will not curc the defect of want of authority,
(Rird ve Liown, 4 PFxrch. 495), but the notice or demand for the
gnods miy be made by the ieneral agent. of the consignor (Chand
ler v. Pudton, 10 Texas, 2), or even by a stranger, if the act,
be reatified by the vendor before the delivery .0 ths vendse.
(bell v. Mogs, © Whart., Penn., 189 ; Durgy Coment Co. v.
0'Brien, 123 tiass. 12.) The transfer of a bill of lading by
a vendor to his arent veshs a sufficient specizl property in
the latter +o¢ ent.itle him +o step in iransitu i his own
name (Seymour. v. Liewton, 105 ilass. 272 ; Lewhall v. Yargas,
18 Me. 93 ; DBell v. rioss, H Whart., Penn., 189) ; and it was




held by Tord Bllenborouyh in Sifigir ve Miny (U bast, 871)
that a mere surcty for tho buyeyr has ne right fe stop Ao foan-
it 5 bul if ig hgld in thia couhﬁrj that the rieht 1wy bo
exorcised by a person whe pays the price of the goeods foir the
vendec and takes from hin an assigmment of a bill of lading
as secwrity for his advances.  {(Gossler ve Schepeler, & Daly,
73, )

A prinegiple consigning poods to a factor has the right
of gstoppage in fransitu, on the latter becoming insolwvent
even if the factor has made advances on tho fuith of the con-
sigrment, or has a joird irtercel with the consignor.  (lew-
aom v. Eho*nﬁo , 9 Kast, 17.)

The delivery of goods sold on credit, to a carrier, for
the mere purpose of conveyance t.o the vendee, does rct divest
the vendor of the ripght. cf stoopage ; he may, notwithshand-
ing, exercise such right, provided he does sc before the goods
come te the actual possesasion of the purchascy or =1e placed
under circichances equivalont to setual possension.  (Lick-
ley ve Iurrpess, 15 Wend. 137.)

Where there is an abaolute sale of all the richt and in-
terest, the vendor losaes the right of stoppace (2 Kont's Com.

b41 ; Mactier v. Irith, ¢ Wend. 103 ; Laton v. (00k, 24
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Vt. 68), but a partial paymenﬁ of the price will not exclude
the vendor's right. of atoppage.  (Van Cosbeel v. Hooker, 2
Bxch., 702.)  Where a portion of the poods ordered has tecn
received by a purchaser, at his residence or at his place of
husiness, the right of stoppage as to the residue is nou lost.
(Hanson v. Myer, © Bast, 14 ; JYalpy v. vakeley, 19 Q.
941 ; Feise v. Wray, 8 Bast, 93 ; lewhall v. Vargas, 13 le.
93.) The wendor is not entitled to exercisc the »ighi, of
shoppage, if at the time of the sale of the ycods he knows the
purchaser to be insolvent, (Buckley v. Furness, 17 Wend. bUs),
or where the vendor unconditionally delivers goods to the ven-
dee, without any fraud on the part of the latter, the princi-
ple of stoppage in trapsitu does not apply, and he can only
lnok *te the personal gecurity of the vendee for the payment of
the purchase price, and he has no equitablc lien for the same

on the poods.  (Lupin v. Marie, 2 Paige Ch. 169.)

2. Againat whom may it be exercised.

The vendor can only exercisc this right against an insol-

vent. or bankrupt buyer. (Benjamin on Sales, 698.) Vhile



Y
insolvency is necessary to creabe thas right, 14 1s nol well
ggttled what constitutes insolvency. It is a toum wiich 18
uged vith variens meanings.  In a technical sense, it denotss
the having taken the benefit of an anselvent lav ; 1n & popu-
lar sensc, & peneral insbility to pay one's debts ; and in a
mereant.ile sense, & stoppare of paymert or failure in ong's

"

circunstances, as evinced by some overt act.  Thut a toechnie

o

¢x]1 insolvency is sufricient to authcorime the exereiss of the
right. cf stoppage, has olyays bsen conesded, and in Legwsom ve
Thorpton (o Baat, 1'7) the right of the vendor to stop the
property, on tha insolvoncy of the consignee, was held ;jood,
where *here had been only a stoppage of payment by the vendce.

Donedich ve Schaetile, 12 Ohio, 613.) ilence, it appears that
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furnigh no support to the
clzir bhal. a mers general irnahility to pay cne's debts, unac-
companied by any visinle chuge in “he circungtances of tho

debror, congtitiines insolwvency in such a sense as 1o corfeyr

The oualle 1< Penn.
Dl Ve Lallilui, 3
Cray, Obae) Tt weould sesm, howevel, that wo would be s:ic in
saying bthat it would re sufficient to confor the vight if
there was merely & peneral irapility o pay one's dgotts ; tho
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havin. talen the henefit of an insolvent law, or a shoppage
of pasart accomparnied bty aome overt act, or Yan inatiliiy Lo

pay cne's Jehtg dn tha erdinayy course vt porsons enerally

do.® {Inieilder ve Iiawens, 16 Werde 187 5 Leg v.
8 tray, 594 ; “hoooser v. Thompson, ¢ Cush. 134
Cote e,
Such privilece of steopese, vrdest wadve D Ly “he vendor,
ouicht propsrly to exhbend e cases cof irsolvency whethor ex-

igting at *he *tins of the ssle or oscurring ot any tine before
actial delivery of the woods (Q'Briopn v. lerris, 10 Hde 122
Reynolls v. Zosion Hy. <3 Y. H. 580), but it has hecn held
in Commecthicut that the buyer's failure must, in point of

'I"' ™ .
fact, have besn later than the sale. (Rog v. Thomas, 20 Conn.
H54.)  Bub the better vule is that insolvency means a general

ipetility o pay one's detts, and if thet fact exists, no mat-

T

r he:r proved, the lay reguires no

Lane, 57 . 4. 454.) If the vendor knows, however, at the

o ad

ime of the acle, that the vendee is insolvent, hs cannot ex-
ercise the riskt ef stonpace, as, where 2 vendor t1usts to0 Hho
annol of ris vendee for nayment, knowing him e bo insolvont.

His knowledge of the insolvency must be obizined after the



gnods e shipped.  (Frankhauger v. IFgllowa, Usv., 21 Pacif.
886 ; Farrell v. pichmopd fv., H. Co, 9 9. B, 302.)

The stoppaye does not take place on Llic happening of the
insolvercy, but the ripghh o atop is thereby acquired.,  The
acquigition of the right works no bereficial result to the
galler unless he intercepts the poods in their transit. (tag-
tier ve IFrith, o Wend. 103.) If the vendor stovs ia luapsiii
when the vendes has not yet hecome insolvent | he doos so at
higq peril. Tf, on the arrival of the goods at destination
the vendee is then insolvent, the premsture stoppage will
aveil for the orotection of the vendor ; but if the vendee
remairs solvent, the vendor would be bound to deliver the
goods, with an indemnification for expenses incurred. { Ben
jamin on Sales, 696.)

An assipnee in trust for creditors of an insolvent ven-
dee is not a purchaser for wvalue, and takes subjcct to the
exercise of any right of stoppage in fransitit which may exist
aeainst his asaignor. (Hayris v. Pratt, 17 1. Y. 249.) Vhen
anods are sold to one purchaser, who, before delivery to him,
resells them to another, and thia is known to the original
vendor who consipgms them o the secerd purchaser, the origi-

nal vendor will have no ripght of stoppage. (Baton v. ook,



82 V. 58 ; Rosenthal v. Deazan, 11 Hun, 49 ; Patiison v.
culten, 23 Ind. 240 ; S. CGo O An. Bep. 199.)  The vendor
cannot excleise tha right of ctoppage aseinst a bopa fide
endorser for valus of a bill of lading, because he shands in
precisely the same lipht as any other bona fide purchaser of
propeivy frorm a fraudulent vendes. (Dous ve. Groen, o° iarb.

44104 )

)

de  ¥hen does the transit begin ond end.

The transit bogins when the vendor or his agent delivers
the goods to a carrier of any descripticn, eithor expressly ov

by irpligetion named by the vendee, ond who is to carry on

The 1oy seonma o be well sebtled thot the rogtt of shop-
page in trapgiti exists a5 lorng: s the poods remsdn in the
hands of & mid-le-man on tho way to their place of destina-
tion, and the ripght ceases whenever the joods ere or have been

cither actually or conastructively, deliveored w0 4l vondeo.

(Doville ~. Uitebheogk, &0 Vende 911 ; Mobiram v. lieyer,.1 Je-

nio, 487 ; 6 Denio, ¢29 ; Labeen ve Carwbell ) ©0 Penm. 5i.



DOS ; Apwdirie ve Poinelie

28 Conre 46%.) I aveh is the easc, thon it Lecones impoi-

tant to know whoen the loarsitus ends. ™o transitus cortine
uss a0 long as the ¢oods remain in thu hands of tho middle-
mar, whether he be a carrier either by lind or vwater, or the
keeper of a sarehouse or & place of deposit cormected with the
transmission and delivery of the goodse  {Ualahos ve inhuceg,
21 Ohio Sh. 281 ; & An. Rep. 98 ; Haywis v. Pratt, 17 i, Y.
249,)  Formerly it was held that goods must have come to The

corporal touch of the consipgnee, bui new 1t is well setile

that the fpensitius ceases when the goods have vucched wheir
loce of destinztion, and have ceome to the actual or consti:

tive possession of tha consignee. (Mottram v. Leyver., 1 Denilo,
i43.)  And so it was held in actier v. Irith (8 Wend. 103)

that the iaransitug of the poods, and eonsequently the right of

2

stoppase, is determined by the actual delivory to 1he vendee,

or by circumstances which are equivalent to actual <dclivery.

will continue o
As has bcen said, the iyansatusg,until the ploce of delivary

1

in fact the end of the journey cf the ;oeds, and they have

oy
[y
[

1§
L.
ded
[
<
@
g
1
=t

¢ poasession or under the connicl of the vendie
hinself., (2 Kent's Come D43.)

A vendor of poods cannot exercisc the richt of stoppago



1<
in transitu after the poods have huen delivered by *the carrier
to a third peraon, on the order of the vendee, although they
have never houn delivercd to the vendee at the lace to which
they vere ordered by him to be sent.  (Slevens v. Ubeeler,
27 Parb, 6858.) A delivery of goods or a part of them to the
vendee or his agent., or a bonp fide pwrchaser fronm him, termi-
nates the transit, and consequertly the right of +the vendor
to shop them. (Dowz ve Green, 32 Darb. 490.)

The right of stoppage in trangitu may be defeated by a
sale 10 a third person and an endorsemert of a till of lading
in good faith, for a waluable consideration (Logentlhal v
Dessau, 11 Hun, 49 ; Congyd v. Atlartic Ins. Co., 1 Petors
Rep. 386 ; lewsom ve Thornton, ¢ DBast, 17 s Ve JaNes,
H Ham., Ohio, 8¢ ; Lee v. Kimball, 45 le. 172 ; Schumaker v.

Plv, 2 Porne S. 521 ; Holbrook v. Vosc, 8 Doswerth, 76 --

109 ; Dows v. froen, 24 . Y, £38) ; but no othe: instrument
except a till of 1ading, which possessss somethizg of the
character of nepetiable paper in the hands of a vendee with-
ont, title, nossesses the pewer of Adestroying the vichi of
shoppeage, until perfectsd by actual nogsession. (Ives &
Osborx v. Polok & Lburtlipe, 17 How, 411.) A bill of lading

is not negotiable in the same gonsc as a bill of exchange, and



therefore the mere honest poscession of o 1:i11 of ladin cn-
dorsed in blunk, or in which the ;noda are made deliwcrable
to the bearer, is not such a title o “he soods as the like
posacasion of a hill of exchange would be, of Tha noney prom-

ised to be naid by the acceptor.  The endorsement of o bill

of 1.0ing pives no hebttor right fo the yoods thon the endoer-

inu

se:r hinmself had, so that if the ovmer should lose or huve

sholon from him a bill of lading endorsed in blendc, the finder
or thief could confer no title upon an inmocent thivd person.
It is said thoth whore the assicmmont of 2 1ill of lading is

valy collaberal asecurity for a pro-existing deblt, and in

.‘I}

which nothinge is lost or surrendered by the assignee, the
rigzht of stoppage is not lost. (Leobh v. Peters, 95 Ala. 243,)
The right may also be defeated wherc thers has been a
l1nan or advance on the faith of an ondorsement of o ©hill of
lading or from any other transaction which, though not a sale
in the ozdwnqry scnse of ihe term, yet places the endorsec in
the poniticr and invests him wvith the rivits of a purchaser

-

Tor value.  (Blosaom v. Barbe 217.) The hrans-

fer of the bill of lading under such circunstances, gives rise

.2 L%}

bo an eduity which is suporior te that of tho vender, and mey

not only preclude the lattor from arvesting the transit of the



1o
goods which have boun forwayed, but from maging pajent a
condition precedirt to the delivery of norelondise which is
sHill in hdis o/m koepirs, (Nows v. Rugh, 26 bBarb. 187
Winslow ve. Iorhon, 29 lfe. 419 ; Copsud ve Anlapdic Ins. Co.,

1 Peters, 386.) The essigmrent of a bill of laliry in a

bona fide furtherance of o contract, conferring an interest
ir. the (cods for a valuable corsideraticn, has, as regards
the question of shoppage i frangitu, the same eflect at law
that an actual delivery of +hu poods would heve.  (Cardner
ve [lowland, 2 Pick. 499 ; Indian Dank v. Colgatbe, < Daly, 41;
i‘m ’T‘bam gs, ARRY/:

lading by the oripinel corsipgnee ondd vendee, and remodning in

51‘3

11, 98, 108.) The merc receiph of o bill of

his hands unendorsed, does not in sny way interfere with or

Y

defeat. the riyht of stoopage iy trapsitu of the consignor and
vendor (Stantop ve Hager, 18 Pick. 494 ; Schoficld v. Bell,
14 Vaas, £0) ; or the move pleading of 2 hill of lzding by
the vendee, as a security for s debt, does nct opcrote abso-
lately to defeal the vendor's right of stonyic. (Zhanc

ve Iulton, 10 Texos, 8.) In Irdlard “he vondor's cicht of

shbopnaga in hy

defeated by a Transfszr of a bill
of ladine vhers the corsideration ig a ole-cxdsting lobh (The

Comptore Rogers v. Kscompte de Parig, 8 Eng., lloak's Bd.,



17
209), but it has been held otherwise in this country.  (Lee
ve Kimball, 45 Me. 172.) Where the consideration for the
endorsement. of a bill of lading by the vendee was the advance-
ment, of money by the endorsee, it iras held that the vendor
still retained an equitable right of guasi stoppage in lransi-
tu, subject, however, to the right of thc endorsec to he paid
his advances ; but if the endorsee has othcy property of the
vendee in his hands, he is bound to repay himsclf from that.

(Chandler v. Fulten, 10 Texas, 2.) If the assignec of a bill

of lading has notice of such circuwastances as render the bill
of lading not fairly snd honestly assignablc, whe right of

wone 5 and any ¢cl-

w

sboppage as against the assignee is not
lugion o1 fraud between the consignee and his assignee will
enable the consignor to assert his right. The mere fact that
the assignee has notice that the consignor is not paid does

not of itself ronder the assignment defeasible by the stopping
of the goods, if the case is otherwise clear from fraud ; but
if the assignee is aware that the consignec is unable to pay
hisg debts, then the assignment will be deemed fraudulent as
against the right of the consignor.  (Cumming v. Brown, 9
Bast.,, 506 ; Stanton v. Bager, 16 Pick. 487, 476.) If the as-

signee of a bill of lading has given no value or consideration



18
for the endorsement of such bill of lading, or if he knew of
the insclvency of his vendor ail the time he took the bill,
he will be in no better situation than tho latter.  (Cimaing
ve Brown, 9 Bast, 51<.)

Perhaps, strictly and technically gspesking, the right of
stoppage in iransitu in most cascs apply to a case where the
purchase may have been fair, but the purchaser is, o1 becomes,
insolvent. ; but it may be also, and morc emphatically exel-
cised, where the purchase was fraudulent, and the lawfulness
of the exereisc of this right in each case depends, when ex-
erted against another party than the original purchaser, upon
the question, "has such party obtained the transfer of title
in good faith, for value, and upon the presumed ovnership of
the goods in his vendor ?" If so, the right of stoppape and
the transit is ended.  (Dows v. Green, 32 Barb. 490.)

Where goods are obtained by fraud from the consignor, he
nay stop such goods after they have been in bransit by the
person fraudulently cbtaining such goods, as, where one agreed
to sell goods on being infoimed by another that the money to
pay for them had been deposited with a cortain firm.  The
consignee fraudulently obtained from the consignor a stuatement

that he (the consignse) had bought the goods, and on the
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strength of such statement obtained possession of the goods
from said firm and shipped them.  Ir such a case the consipgn-
or has the right of stoppage in transitu.  (Bergmsn ve Indi-
anapolis & Ste L. Bye Co,, 15 8¢ W. 992.) ‘

If goods have arrived at an intermediate place, where
they are placed under the orders of the vendee, and are to
remain stationary until they receive his directions to put
them again in motion for some new and ulterior destination,
the transitus is ended. (Mactier v. Frith, 6 Wend. 135.)
Where a party, residing at a distance from hias correspondent,
ordered a quantity of merchandise, directing it to be forward-
ed to an intermediate place, and thc poods were accordingly
forwarded, and after their arrival at the intermediate place
and their delivery tc¢ a common carrier employed by the purcha-
ser, and before the goods reached the residence of the pur-
chaser, the vendor resumed the possession, on the ground of
the insolwency of the purchassr, it was held that the poods
not having arrived at the place of their final destination,
the iransitus was not ended, and the vendor had the right to
stop and retain them until the price was paid.  (Buckley v.
Furness, 15 Wend. 137.)

A vendor's right of stoppage in transitu is not deter-
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mined by the iocds goming to the hands of a shi
appointed by the vendec, thouph they ave delivered +o him to
await fuither directions in vespect to the “imc and mede of
shipment. to the vendee at an ulterior destination previously
fixed, and not %o be affecled by such subsequent, dircctions.
The trangitng continues urtil the gcods come vo the possess-
ion of the vendee or some apert authorized to acht in respect
to the dispoesition of them otherwisc than by forwarding then
to the vendee.  (larrig v, Pratt, 17 3. Y. 240.)  Vhen goods
are placed in a public store, under *he warehousc gystem, af-
ter a perfect entry for that purpese, at the place where he
intends they shall remein, until he gives furthor orders for
their disposal , the law recoymizes his right to sell or dis-
pnse of fherm 2a he pleascs, and in such a case the Transit and
right, of atoppuce is at an end the moment the goods are thus
deposited, aftcr a perfect entiy for “hat purpcse has been
made.  (lottram v. jever, © Nenio, 632 ; IJraschieris v.
denrigues, ¢ Abb., L. So, 201 ;  Cavtwyright v. Wilnerding, 24
Y. 521 ; louge v. Judson, 4 Nane, Ky., 11 ; Q'DBricn v.

fut the mere fact that (oods imperted

from abroad, upor the crder of a buyer, have come into the

hands of the officers of the customs,and have by them becn put
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into & warghouse, the huyer exercisin; no right of ownership
over +hum, haa been held 1ot to detewaine “he transit. (Do~
path v. Broomhsad, 7 Penn. St. 3U1.) Geods in public stere,
awgaiting the completion of their entry at the custom house by
the pavment of the duties, are to be conaidered still in fren-
situ ; and it is well setiled that as %o :cods thus deposited
the ripht of a consigmor to stop in transitu attaches. (Heat -
ern Transp, Co. v. Hawley, 1 Maly, 327.) It scoms that the
right of atcppage in irapgitu or the hransitus 1s not divested
where goods are seized cir” levied upon by virtue of sn attach-
ment, or execution at the suit of a creditor of the purchaser.
(Buckle: v. Fur , 15 Viend. 137.)

A complete delivery of part of an entire parcel or ecargo,
with the intention to take the whole, terminates the lransitus
and the vendor carrnot stop the remeinder.  (Lord Ellenborough,
6 Rast, 627.) In cther cises, where only a portion of the
gnods were delivered and ths intention of the vendec was to
only t.0 take part of the ;oods, the right of stonpaye as to
the residue hag heon meintained. (Hansor v. Leyer, « Bast,
814 ; Rucklev v. Jurness, 17 end. 50s.) A demard snd
marking of the poods by +ha apent of the vendee when they

4

have arrived at the end of the journsy (Ellisg v. jund, 3 Term
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Rep. 464), or suffering the goods *o0 te marked and resold, and
marked aguin by the under purchaser (Stowell v. Hughes, 14
Fast Rep. ¢03), all 4cimipate the tyapsitus. Ceods are held
not to he in transit when they are bteiny carried in the pur-
chaser's own cart or carrisge, under the control of his own
servant. or sgont. (Ocde v, Atkirpson, b Taunt. 759 ; ZThomp-
son v. Steweat, 7 Phila,, Ponr., 187.) If the purchaser
charters and dispatches a vessel o a8 distant pert to receive
the goods, the fact of *heir being in iransitu will depend
upon the character in whigh the master or commander receives
them. If the charter-party amounts merely to a contract for
the carriage of merchandise, the captain having the peneral
control and management. of the vessel, and continuing the ser-
vant. of the ship owner, the goods will be received by him in
the character of a carrier and ill be ipn trapsitu ; but if
the charter-party amounts to a demise or bailment of the ship,
the charterer becoming the temporary owner and the master or
comnander his servant or apent., the delivery of the voods on
board will he a delivery to the purchaser, and the possession
of the master his possession, and the vendor will have no
riskt to retake them (Sandeman v. Sewry, 2 Q. bB. 89 ; Doth-
lingk ve Inglig, 8 Bast, 897 ; leyhall v. Yargas, 138 ie. 93 ;



Bowley v. Migelow, 12 Pick. 307 ; Foylia ve Lelazosaed, 1
Kast | 522), nnless the ooods are <hipoed under a bill of la-
Ading reserving: o the verder the dominion and contirol over
them ; that ia, the wvondor must take a bill of lading so
exprossed as to indicat.e thot the delivery is to fhs master
of the vessel a5 on geerd for garryiage, and not as agent

loQCei‘rn Qquen‘inIj f(\‘lx f-bq E’Fl’gbqs-ﬁro (T!‘ilnn?r Vo Y?lylloiigtﬂq’

etc., 6 Bxehe H543.)  If the voods are not addrissed directly
riee, but to the vondor's apentcat the placs of
degtination, accompanied by an order divecting him to deliver
then t.o the purchaser, the goeds continue in the constructive
possession of the vendor until they have becn zotually handed
over to the purchaser or the 2¢ert has attorned to the the
purchassr and agreed to held the coods on his own account, and
siubject to his orders ; but goods in the hands of the pur-
chager's arent for custody are not in transit bub are in the
actual posseasion of the purchaser, and camnot be taken by an
unpaid vendor, for the transit is ended. (Greout ve. i1,

4 (Gray, 361 ;  Stubbs ve Iund, 7 kass. 463 ; avlor v. Denuie,
8 Pick. 198 ; Oalahan v. Babeock, 21 Ohio St. 281 ; (Guid :
ve Smith, 80 Vh. 49 ; Sawver v. Joslin, 20 V. 192.) If

the transit be once at an end it carvot commence de novo,



merely because the ;0ods are apain sent upon their travels
towards a new and ulterior destination.  {Dixon v. Haldwin,

5 Hast, 184.) If groods have been put on board a buyer's ship
‘to be transported not by him but by his order to another
place, they are so far in his possession, as soon as on board,
that there can be no stoppage in transitu.  (Stubhs v. Iand,
7 tass. 408.) If it appears by a bill of lading that the
goods were put. on board a ship to be carried on account and

at, the risk of the consiynee, this vests the property in him,
and puts an end to the transit. (Iisley v. Stubbsg, 9 Mass,
86, 72.) As long as the carrier holds the goods as a mere
instrument. of conveyance, the goods are in iramsitu, but if
the carrier enters expressly, or by implication, into a new
agreement. with the purchaser, distinet from the original con-
tract for carriage, to hold the goods for the purchaser as his
agent. in a new character for the purpose of custody on his
account,, and subject to aome new or further order to be piven
bv him, the transitus is at an end. (Reynolds v. Loston &
Lowell Ry.,, 42 N. H. 691 ; Atkins v. Colby, 20 i1, . 154.)
Where goods have been landed and warehoused at a place common-
1y used by the purchaser as a place of deposit, and the pur-

chaser, finding himself to be in failing circumstances, has
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previously declared it. to be his intention not to accept the
goods and not. to take possession of them as owner, there has
been no actual delivery, and the unpaid vendor's right has
not been destroyed.  (Micholson v. Dowen, 28 Q. B. 97.)

The vendor's right to stop in transitu can not be defeat-
ed by an claim of lien on the part of the carrier, wharfinger
or any other middle-man. {Benjamin on Sales, 695.)  Vhere
goods ave sold aﬁd sent, by the seller to the buyer, it has
besen questioned whether a vendec can ¢o forward and meet the
goods and take possession 0f them before their repular deliv-
ery, and thus stop the transit. After many controversies,
in many cases, it was finally decided that he may do this, and
that the transit is terminated by the buyer thus taking pos-
sggsion of the jjoods.  (Sesomb v. Nutt, 14 B. idonr., Ky.,

261 ; Jordan v. James, 5 Ohio, 383 ; QCabeen v. Campbell, 30
Penn. 204 ; Aguierre v. Parmplee, 82 Conn. 473 ; Parsons on
Mercantile Law, 64.) DBut if the vendor attaches the goods

as the property of the vendee while they are in the course of
transportation, such attachment will destroy the right to stop
them in trapsitu.  (Hoodruff v. Hoyes, 15 Conn. 30b.) It
is held, however, that the commencement of an action against

the buyer, by the attorney of the seller, for the price of
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the goods sold on credit, without the knowledge of the seller,
and bofore cither was apprised that {the transit was not teormi-
nated, is not a waiver of the right of shoppaye, if it be as-
gerted within a reasonable time and the improvident action
be not prosecuted.  (Calshan v. Babcock, 21 Ohio, 281 ; &8
Am. Rep. 63.)

4. Mrrmer of stopping.

The 01d rule of law, that a stoppape in ipansitu could be
effected only by the corporeal touch of the poods, no longer
prevails., (Titt ve Cowlov, 7 Taunt. 168 ; lewhall v. Yargas,

3 He. 93.) A notice to a earrier having charpge of the goods
is sufficient, bub if given to an employcr whose scrvant has
the custody, it must be given at such time and under such
cirveumstances tha® the employer may be able t0 communicate it
to hig servant. in time to prevent & delivery to the consignee,
and the notice must require the carrier to hold the goods
subject to the vendor's orders.  (Reymolds v. Deston & Maine

vo 43 1. He 891 ; Bell ve loss, 5 Whart. 189.) Lord lard-

wicke once said, that the vendor was so much favored in exer-



27
cising the right of shoppapge, as to be justifiable in getting
his ¢oods back by any means not criminal, before they reached
the possessien of an insolvert vendee.  (Denjamin on Sales,
717.)  Upon demand by the vendor, while the richt of stoppage
in transitu continues, the carrier will become liable for a
conversion of the joods, if he declines o re-deliver them to
the vendor, or delivers them to the wendes. 'leil ve Gar-
reit, © Towa, 430 ; DRlackman v. Pierge, 23 tal. 508.) A
notice from the consignor to a common carrier 4o step and ro-
tain goeds in transitu is sufficient, although it does not
eontain any statement of the reason thereof , but the con-
signor must firnish such carrier with evidence of the validi-
ty of his c¢laim if demanded, and if he unreasonably refuse,
such refusal may be construed as a waiver of his right. In
the absence of such reasonable refusal, the carrier is liable
for the wvalue of the poods, if after receiving such notice he
delivers them to the consipnee.  (Allen v. Laing Conbt. By,
9 At. 895 ; Lillarl v. Wehster, 8 At. <70.) lotice must
be brought to the hands of the carrier before the ;oods are
delivered. If goods ars delivered and notice is ivsceived in
the shortest +ime immaginable after the delivery, the right

is lost ; as, whers the freight has been paid by ths consiyn-
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e6 and receiptud for, and left in the depot %o bo called for,
and “he agent of the carrier discovered on opening hig mail
that he had argtruchions not to deliver thum. Longstaff v.
Siix, ifiss., 1 So. 97.)

¢ stoppage to be effective must be on behalf of the

vendor, in the assertion of his rights ag pavamount to the

rights of the buyer. (Siffkin v. Wray, © Bast, 371.)

O« The efiect c¢f stopping.

There can no longer be any reasonable doubt thab the true
nature and effect of this remedy of the vender is simply to
restore the goeds to his pessession, so as to enabls him to
exercise his ripght as an unpaid vendor, and not to rescind the
sale. This question would be apt to be brought up, if after
gtoppage there sheuld be a considerable advance in the price
of the poods sold ; it is obvious that thu subjccl then would
be of practical importance. The question secms 1.0 be well
settled now, both in Bnpland and in this country, that it is
an extension oi the comuon lay lien. (Jordan v. James,

Ohio, 88 ; Rowley v. Bigelow, 12 Pick. 307 ; Lewhall v. ¥
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gas, 1o Me, 93 ; S. C. 15 Me. 315 ; Rogers v. Thomag, 20
Oorne 03 ;  Martindale ve Suith, 12 0. B. 389 ; Valpy v.
Oakelev, 16 Q. B. 941 ; S. C. 20 Q. B. 380 ; Criffiths v.
Perry, 25 Qo Be 204 5 Crogs v. U'Dopnoll, 4« I. Y. 661
Se Co < Ane Rep. 721.)  If the seller by stopping the goods
in transitn rescinds the sale, he has no further c¢leim for
the price, nor any part of it., nor can the buyer, or any one
raprescrting him, pay the price and recover the ::cods against
the will of the sellor. If, however, he only exercises his
right, of lien, he holds the jroods as the propert.y of the buy-
er, and they may be redeemed by him or his representatives,
by paying the price for which they are held as security, and
if not 1redeeme’l they become the property of the vendor. Where
one of two pariners purchased goods without the privity of his
capartner, end the latiter, on leamrnirg of the fact, proposed
by letter that +he vendors have the ;coods again, which pro-
postl was z2ccepted and the ¢oods stopped in transit, it was
held that the sale wes thereby rescinded.  (Ash v. Puinam,
1 Hill, 302.) The sale may bo rescinded by the consent of
the vendor and the vendee, before the ripghts of others ave
concerned {(Snith v. Field, & Taunt. 402.) The assignces of

a bankrupt purchaser are entitled to eall upcn the vendor to
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<)

deliver tha poods on beiny paid or tendered the price, butb,
12 thuy refuse to take anl puy for the oods, the vendor will

be enhbitlcd +o ruse

Bomd

1 +hem in the sanme way vhal he is eonbi-
tled 4o resall in ordinary cases after the rofusal of a pur-
chasey to take and pay for the things he has ordeucd and
Lowshte - If the vendee has paid part of thc price, he can
not recover it back, while tl¢ vendor, haviiy recainced the
possession, is still willing to deliver the y:cods on payment
0f the balance. If the vendec refuses to pay the balance
and take the goods, the vendor may, after nobice and ieason-
able time, resell them and apply the procccds t¢ the payment.
of the price, and should a balance still remain unpaid, the
vendor may recover it cf the vendee. whell v. Yarpas,
18 Lie. 93 ; &2 Kent's Com. H41.)

The retaking of goods by the seller in trapsitu, from the
possgssion of the carrier in un action of veplevin, of which
the tiansferee of +he bill of lading had ne nobice, and the
recovery of judgmerndt in favor of the seller, in such action
do- not bar the right of the transferee ¢f the bill of lading
to maintain an a¢taon against the scller vor COTIVeI'8i 071
(hawls v. Dgshler, < Abb. Chbe App. 12 ; S, 0., Keyos, O72 ;

s. Co, 28 HOWO ddo)
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