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CONFLICT OF LAVS TITH

SPECIAL RIFLANCE TC ZILLZE AWD NOT.S.

Introduction.

Conflicts,between the laws of Ziffercent jurisdie-
tions arice from thec fundamental rrinecitle that the lavs
of one courntry can have no efficaecy, rroprio vizgore, except
within the territorial limits and juris<iction of that
country. Vhatever extrz-tcrritorizl fTorce a law may have
is merely the result of that respect wnich from motives of
public tolicy otner rations zre disrposei to yicld to it,
and w~ich is called eonity ¢f nations.

By the Trincirles of comity, ihe laves of one country
or stzte may be exccuted in ancther, but 6nly so far ac may
be consistent with the relizion, good 2orals, and rublic
rightes and intcrests of the country or state in whichy ithe

remedy is sought.
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1f there were 0t some international trineirles
governing the rrivate contract vaich arise fro: the free
intercsurse that the 17mhabit:onts of all countrics have with
each other, it would be almost izrossible for the rrecent
vast and varics 2ormmeree, involving the use of sueh large
cuartities -i negotizblie rarer, to bo carricd con successfully.
Vithocut such general rules all Ybuesiness transactlions between

-vitries would be attended with

"
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the residents of
so ~reat confusion 2nd g2 rmien risik, as to render extremely
hazardous and to Trzctiezlly Tre et them.

This subject is of Zreat nractical imortanee to the
whole cormmercial world but becomes of esreclal izrsriznce in
the United States, “here ezch state is concidercd foreizgn to
every other, as ?eéyds the laws governinzg zommerciazal trans-
actions. Thus a bii. of excharze graw. 1. onie of the states
of the TUnion, uron a rer~cn in zanct .er, is a foreizn bilil
and is so treasted.

-

The ctject of thie article is to state as briefly
and concisely as 1ossivdle the 3eneral trincirles and rules,
by whicn to determine by what law questions, arising in regard

to bill:and notes are to e decidced.



General Princirles.

I. The formalitics ersential to the validlty, 1nter-

pretation end c¢fZeet of = 1i1ll <f cxehange, or note are to

be governed LY the law of the Tlace vhere wide. excepl where
it ie to0 be rerforiacd in anothor state.

412

ITI. To determine where a contract wzes made, the rlace

o

where it wazs deliver 4 controls.

ITI. As a zen-rzl rrorosition, a contract valid wherec
mace 1is v-1i< everyvhere;, ut sec exccrtions mentioned under
Lex Loci Contractus.

IV. A contract void by the law of the rlace where
made 1s void everyvnere.

V. The remedy 1s to Le zZovomned by the law of the place
where the suit is brougnt.

VI. The l:zws, of a foreign country or state, must be

Pleaded and proved in the same manncr as any other faet in
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the case.

Thece Trincirles are so well ectabllished that the

citation of authorities is unneccescary.



Lex Loeci Contractus.

As a gener2l rule the laws, of the rlace vhere per-
sonal contract is made, covern as to its validity, interpre-
tation, nature, obligatiorn and efect; unless it arrears from
the terms u=ed tv* 1. is intended to be performed else-
vherc or is =acde with refcrerce te the laws of some other jur-
iediction. (Jewell v. Wright, 3. N.Y., 289; Scudder v. Union
Nat.Bk., 21 U.S., 106).

If executed with the formslities essential to va-
1i2ity at the rlace where 1ade, it is to be corsidered of
ecqual valicdity and to be enforce? everywhere, with the except-
tion of cases in which the contract is immoral, or in whieh
its enforcement in another state, vculd be rrejucdicial ito the
righte or interests of such state or its citizens; and on
the contrary if a contract is viid by the law of the rlace
vhere male, or to be performed, it is 1o be considered as void
everywhere ~nc¢ to be enforces novheve. (Andrcows v. Herriot,

4 Cow., 708, note;, Harrison v. Baldwin, & J.¢ir.Ct.Ler., 310).



Now ithe cuestion arises where vzs the contract en-
terod into? e find the general zrineirle to be that the
tlace where the contract was madce is tc be dertcer.ined by the
rlace vherce it was Tirst delivered as a b.nding obligation
ard notthe rlsce¢ where it weos written, sizned crAdated.
(Briizs v. Latnan, 30 Kas., 255; Barrett v. Dodge, 10 At.,530)
But there is a vresurytion that a contract wazs executed -nd
delivered at the place where it bears date, (Parks v. Evans,
£ Lel., £7¢) and tnis rresumrtion may not be rebutted to the
injury of '« rarty who has acquircd a nezotiable instrument
in the usual course of business for value and with 1o Xnowl-
edze that it was 0ot is<ued and delivered as 2 subsisting
instrument at the rlace where it Lears date. (Bank v. Snowacre

26 T.V., 45.)

Interpretation.-- By the intergretation of a con-

tract, is meant the ascertainment of the real intention of
the contracting partiies ac exrrecsed therein. And when the
contract is cilent or ambizuous, 1o as-ertalin vhat is the
true sence of the words used zand what cught to be implied in

oréder to give them their true and full effeect. (Story on Bills

Sec. 143.)
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The same words may have different meanings attaclhed
to them in different places, by law or custom and may import
different obligations, henece in order to carry out the intent-
ion of tnhe rarties such wordes nrust be interpretated according
to the significance attached to them in the country or state
in which the contraect was made. Thus the word "month" may m
mean a "lunar month” or 2 "calendar mcnth' according to the
rlace where used;, and "usance!" imports a periocd of time vary-
ing from two weelis,in some countries, ic two months,in others,
Oor even mere, A custom ov -ivaze Jf the rlace where the
contract is made can be shcoun 1o interpretate it where tne

words 4o not show the full and entire intention of the parties.

|

(Story on Billg,Zeclion 143).

¥Mataire.-- By the nature of a contract is meant
those qualities which rroperly belong to it and by law or
custom always accomp:ny it. As whether it is joint or sev-
eral, or joint and several;, vhether absolute or conditional;

whether that of rrineciral or surety; whether rersonal or real.

(story's Conflict of Laws, Section 262.)

[ ]

Obligation.-- By the obligation of a contract is

meant the law vhich binds the tariies to rerform their agree-



ment. (Ocden v. Sauviriers, 12 Wneot., 213 at rage 257.)

Considering the iezal cblizstion of a contract we
find that the laws may limit the extcnt and forece of that
oblization in perscnam or in rem;, it may bind the rarty per-
sonally =2 not nis ectate, or it may bind nis estate and
not hie terson. (Story on Tilis, Section 141.) 1Surrose a
contract by the laws of one country to involv: no personal
liability but merely to confere a right to rroceed in rem;
such & contract would be meld evVeryvhere to involve no rer-
sonal obligaticn.® (Story on Bills, Sec. 142.)

Capacity of Parties.-- "It is a rrineci:ie of un-
iversal law, --ihat the legal caracity of persons to act and
makXe contracts for themselves, depends upon the law of the
state or country where the {rausaction takxes rlace, as to all
personal matters. (Roref on Intcr-State law, 190; Graham
v. First Na.Bx., 84 N.Y., 402.)

Tefences angd disedargesvshould ;erhaps, be here dis-—
cussed, but I prefer to devoile a serarate chapter to their

consideration.



The Lav of the Place of Payment.

When a yersonal contract is made in one country and
either expressly or tacitly -to be performed in another,
the zeneral rule is, in conformity 1o the rresumed intcntion
of the parties, that the law of the rlace of rerformance
governs its validity, nature, oblisation and interpretation.
(Jewell v. riznt, 30 N.V., 289Q; Andrews v. Pond, 13 Peters,
85; Dicxenson v. Edwards, 77 N.Y., B573.) But what Is meant
by the rlace of performance of a bill of exchange or note,
other than the zlace where it is rayable. Thus in the case
of T"verett v. Vendryes, 19 H.Y., 137, where a sult was brought
uron a bill of exchange mndde in New Graznads addressed to a
resident of New York city a 4 conscquently payable there,
J.Denioc stated that "the lawe of thie state are to be resorted

interyretation, and the

jor

to in ascert:ining iites nature an
duties and liabilities which 1t createcda.?

Now the quecsticn arises how 1s the zlace of payment
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determined when no particular place 1s designated in the
instrument. Th the absence of exrress statemenis to the comrr
trary the place of rayment is rresumed to be the same as the
place where the contract wss made, or dated. (Thompson v.
Ketchan, 4 Johns., 285; Jones v. Rider, 60 N.H., 452.) Ex-
oei%l%%ere both the contracting parties were in transitu at
the rlace whére the contract was made, the place of raymont
will be rresumed to be the domicil of the obligor. (Wharton
Conflict of Laws, Sec. 402.) But in cas~ only one of the
parties was in transitu the zlace cf rsyment will be presumed
to be where the contract was made. (Foten v. Slater, 4 Johns.
183.)

Whether a note is negotiable or non-nezotiable, is
it seems, to be determined by law of the state where it is
payable. (Stephens v. Crezg, 12 S.W., 77E.)

The law of the place of payment accordiing to the
uniform commercial iractice rezgulates the formzlities in re-
spect to the rresentation, protest and ziving notice of dis-
honor of a bill of exchénge or note. Also whether the instru-
ment has days of zrace and nhow many, as thelr number varies,

in different countries,from three to thirty. (Bowen v.
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Newell, 13 N.Y., 200; 1I. Dan.Ncg.Ilnstr., p. 9232.)

Presentation.-- 0On ithe auestion of timely  Ire-

sentation, the 1law of the rlace wherc:}oreign bill of ex-
chance is yaycdle soverns and not the l1aw of the rlace wnere
it ie @ravr. Thatever is required to be done at the - lace
where the bill is dravn, to coistitute a sufficient rre-
sentment either in time or manner, must be done agecoraing

to that 1l:w; and whatever time i1s premiticd within which the
rresentment may be made bx%hat law the holfer may take with-
out losi1nz hie righte uvpon the dravcr, in case the bill is
not raid." - (Pierce v. iIndseth, 10€ U.C., 546.) The same

rule arrlies to yromissory notes. (Wooley 7. Lyon, 1.7 Ill.,

Protest.-—- 1In czse a foreign bill of exchange or
note is dishonored, it is necessar that it should be protest-
ed and the rrotest must Le m2de, 2t the tire, in the manner
and by the rerson prescribecd by the law of tne rlace where
the inetrument is refused zcceytance or rayment. (I Dan.
Sec. 209. )Y Pierce v. Indsetn, esurra.)

Lcrice of Dignhcnor.—-- The zutnisrities are divided

as to vhet lav governs the¢ ~cquirements in roerect to notice
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of dishonor. One view, and it ie held 1in tiew York, is that
as the contract of crdorscnent is governed by the law of the
Tlace where made, the rcquircments as t- ziving notice of
dishonor, which is a condition precedent 1o the liability of
the endorscr, mist be deternined in rcsiect to each successive
endorsement in accorcance with the laws of ithe resrective
states or countries in which sues endorsements were made.
(Aymar v. Seldon, 12 Wend., 444; Lee v. Sellcex, 33 N.Y., 6815)

The other, which seems the more reasonable and which
may be stated as the Enzligh view, is that notice of dis-
honor 1is sufficient if it is in accordance with the laws of 1
the rlzce vwhere the dishonor occurs. (Rothscnild v. Currie,
1 Ad.& 1., (N.3.) 23.)

The firet rule involves the law in regard to notice
in zreat rerrlexities and casts a:. almost intclerable burden

1

o)

ron the - er of nejzotiable parer that has been transferred

O

in sever <ifrerent states or countries. I11i0iB and some
bther states have adortcd tne Enzlisn rule, that the zotice
should be in accordance with the law of the Tlace vhere the
bill or note is tayable, as rcsiling u:2n the betier reasoning.

(Wooley v. Lyon, 117 11il., 248.)



It was determined in a late case, that the time
within whien nstice of dishonor must be mai.cd, 1s deter-

mined by the law of <he rlace in which 2 bill is payable.

(Brown 7. Jones, 2 N.E., 452.)
Currcney.-- The currency in which a contract 1is

rayable is to be that of the rlace where the money called for is

14

-

rayable. (Wharton C.L., Sec. 5i4.)

Altération.-- It seems, that thec law of the rlace

of payment deternines whether the addition of certain words

is a material altcration. (Saxton v. Altman, 15 0.8t., 464.)



Lex Domieili.

A ovecstion sometimes arises, tre determination of
which depends nrzon the domiecil of one o>r more of the con-
tracting rartice. "By ithe term domicil is meant the rlace
whereat a Terson a rocrson makec his residence with intent to
indefinitely there reside without any exrectation of removing
in the future therefvom.* (Rorer on Inter-state Law, 183.)
The ability of a2 Tarty to2 eontract derends uron tne law of
the domicil, when the quection is one 5f rersonal ability
or disablility. Thus the right 2 married womar to contract
derends nron the law of her domieil. (liatnevns v. Zmrechison,
17 Fei. Rer., 7C3.) Apparéntly this is directly contrary
to what has been rreviously stated, Lut i1 ie exrlained in
that the contract was actually made, in this case, at her
domicii, Mr. Story states the rule thus: "The caracity,
state, 2n<d condition of Tersons accoriing to the law of thelr

domicil, will generzlliy Ve rez:rdcd as 1o acts done, rights
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acquired and contracts made in the rlace of thelr -“omicil
touehing troreriy situated therein. (Story C.L., Sec.101.)
here a bill of exchange, Tayable in London, was
drawn in England upon a firm in Boston and one of the firm,
whose domiecil was in Boston, being in England there accerted
the bill in the Tirm name; it was held that the instrument
was a foreign bill and to have the same eficet as if it had
been sent to Boston and there accepted. (Grimshaw v. Bender,
6 Mass., 157.) But under similar circumstances, a contrary
view has been taken in New York. /Foden v. Slater,antc.)

It has been iheld, where 211 the rarties went into a
another state merely for the purposc of effecting there ne-
gotiations, no rlace of rerformance being named, that the
contrzect was to Le performed at the rlace vwinere the obligors

resided. (James v. Arnolé, I1 Gz., 210.)



-

The courts have azlvays exzounied znd exccuted con-
tracts made in =z foreizn cecountry 2aczoviinz to> tne laws of
the =lace in walch taev ww2+3 13327 ~ro>riled tnat law was
not rerugnznt to the lzvs or “olicies c¢f “helir oy coﬁntry.
(Bank of Augusta v. Zarle, 13 Pet., =20; Scoville v. Cai-
field 14 Jonns., 338.)

The remecy to be allowed uton the brezeh of a for-

e_

o

elizn contract, znd =11 guaesctions of rroceiure are to be

Z

termined by the then law of the rlace waere the rcmedy 1is

sought. (Scudcder v. Union Nat.Bk., 8L U.S8., 408; Scoville
v. Canfield, supra.) But this shoculd be in gagch a nmonner

to zive effect to the contract zecording to the laws whiceh
give 1t validity. (Camfrangue v. Burnell, 1 "ash.G.C., 340.)
The form of thc action to e brouznt: narities; admissibility

of ecvidence; coarctency of wii

[#D]
U)

cs;, stavate of lLimitation;

CD
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set-off; arrest; ans form >f juizment are some of the salient
questione, determincecd vy ile lex fori, winich I shall briefly
discusse.

Fcrr. of Aciion.-- The guecsticn whether Lo bring an

action of Ze¢trt or

N

ssumrsit conzeiires garicses when taere is

a scrcll attahed to itre zrozisor's name. iT Uy the lex
fori the scrc.1 ic recopnized as a sezl, the Ilnstrument is
treated as - srecizlty and 2~ action of debt or comenant
should be brougnt; but if ot so rezzarics thien should bring
action of assm-eit. (I. Tan =eection 5C%.)

Parties.-- "Thetner an assiznes can maintain an
acticn in miis wm naae o

as<igror is determine? Ly the lex fori. {llayner v. Bentecost,

_videncc.—-—- I 0 ezse will the forelizn law be
rer=itte? to control znd =iicrsein (e riles of evidencc of
the lex fori. (¥iril. ni v. Varnrer, 2 luer, 278.) Thus the

lex fori “Antcrizinics whetrner 1:zr2l ¢viderce 1s admissible to

.67 V. Checetroussn, 30

VLE;- i L]



Rochester v. Bray, 2 Hill, 227.)

Titnesses.~- VWhether a vitness is eomretent or not
is to be determined Ly the ie¢x fori. (=tory C.L., sec. 63E.)
The fact that a witness 1s incomretent in another state by
reason of his convietion for erime in that rlace does not
effect him unless he is rendered incourctent by the lex fori.
(Sims v. Sims, 7f N.Y., 486.)

Statute of Limitation.-- It is well settled that

the tinme within waich suit must Le Lrought 1s determined BY 4ine
lex fori. (Lineoln v. Baitelie, 6 Jend., 475.) Even wherc
with
by the lex loci contractus a much lonZzer time 1is allowed/in
which suit may be brouz~t. (Nichols v. Rodgers, 2 Paine C.C.
437.) The quection at what rrecise time a suit is deemed 1o
have been commenced is determined by the law of the statcwhere
the action is rending. (Goldenburgz v. Murrhy, 108 U.S;, 162.)
It has been helcd that the statute of limitatioﬁsof
the lex fori is a zood defencec or DL2r 10 a suit'brought to
enforce a foreizgn judgment. (Bailey v. Conen, 13 Pet. 312.)
Where a contract is made between recidents of another state
the statute of limitations of cuch other state cannot be piead—

ed to a suit brought in Tew York, trcugh ithe rartice continued

“Hhe
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to reside in suen other statc until the statute became a2 com-

Tlete bor. (Power v. Hathawvay, 4% Barb., 214.)

Set-off or Counter-claim.-- The genersl rule 1s
that at comm>n law, a set-off tc an action allowed by the lo-
cal law, is to be regarded as a rari of the remedy, and is
therefore - adnis~=ible by the tex fori, 2lthouz: not ad-
missible by tne lex 'oci contractus. (Ruzzles v. Keeler,

3 Johns., 263.) AnZ where a set-off is a2dmissible by the
law of the rlace where the contract is entered into and not
by the lex fori 1t will not be enforced. (Bank of Galli
opoclis v. Trimble, 6 V.ion., 600.) But 1t has been held that
if a rayment beforec maturltyjigéfﬁzyﬁa bonz fide 1:lder for
value, by the lex loel contractus, that law will control the
forum and exclude the defence. ((Harrison v. Edwards, 12

Vi., 648.)

Arrest. The right to an arrcst of the defendant
arrertains to the remecy and not to the rizght. Thus you
may have an arrest of the defendant in an action u . on a ter-
sonal contract, mzde in a foreiz state or country, 1if the
lex fori so rrovides, althouzh by the law of the rlace of con-

tract his zrresy would 1ot have Veen rernitted. (Pect v.
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Hozier, 14 John., 346.)

Torm of Judrpment.-- The form of Jjudzment to be

rendercd and the exccution to be issued must conform 1o the
lex fori altnough the rarty defendant may, in hils domestic

forum, be entitled to a judgment exemrting nis rerson fronm

imprisonment, (Woodbridge v. VWrizht, 3 Zonn., £23.)

Foreign Laws.-- The courts <o 110t take judiclal

notice of the laws of other states or countries and when a
party wishes their Lenefit, they should be rleaded and proved
likxe other facts in the czse. In the zbsence of such al-
legations and rroof, “the foreign 12w will be rresumed to be
the same as the law <¢f the rlace vwhevc sult 1s brought.
(Monroe v. Douglass, I N.Y., 447; Chapin v. Dobson, 79 N.Y.,)
*It is doubted, however, whethcr this rresumrtion will be made
a
of statute law. 1t will not be made ofAstatute imposing a
renalty or forfeiture. And iﬁ has been declared that a court
cannot take notice judiciszlly, of =zny laws of other states
not according to the common law." (Harris v. Yhite, 81 N.Y.,
544.) Thus a thir” rarty endorsdéng a note before it is de-
livered, is by Masachussetts law zn endorscr, and in the ab-

of any cvidencce
sence,to the contrary, this will be rresumel to be ithe Rhode
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Island law as t: an cndorscmcent made therc, vhen suit is
brought in the courts of Masachuscsetts. (Dubois v. Mason,
127 Mass., 37.) This Tresumrtion Will not be made to render
a note void because made on Sunday, it not being void at comm
common law. (O'Rourke v. O0'Rourke,43 ilich., G58.)(Swann v.
Swann, 21 Fed., 299; and contra, 41 Ga., 449)

The decisions of one state conetruing the common

law or law merchant arilicable to a contract made there do not
N

bind the courts of other states. (Nat.Dix. of Mich. v. Green,

33 la., 140; ¢SiNicholas Bk. v. State ‘Nat.Bk., 128 N.Y., 33)

But the decicions, of the tribunals of another state as to the

true construction of its laws, are binding uron tne courts of

other states. (Hunt v. Hunt, 72 N.Y., 217)

The lex mercatoria belny of general, 1f not of
universal arrlication has been held to be zrima facie, the
foreign law as to the allowancc of days of grace. (Lmecus v.
Ladeu, 28 Mo., 3423)

It hae been rrovided by statute in some countries,
that the lex loci contractus shall govern their courts.

(I. Randolph on Commercial Paper, sec. 59.)



Lex Loei R[el 3sitae.

-

The trausfer of zny real estzte, tnc crcation of any
intercest in or incumbrance itnereon, must Le made in conformity
with the law of the Tlace where such Traorerty is situated.
(Charman v. Robertson, © Paize, 6237.) "Mmile a note is to be
zoverned by the law of the Tlsce where mate or 10 be performed

The question, vnhat law is to vrevall in the sctile-
ment of intercest when a morigazge is given as a security for
a loan and the mortgeze, is in one stste anc the rlace of
payment of the loan is in another, has been frequently before
the courts. "The true test 1s was the zortgaze mercely a
collzteral sccuriily, the money Veliny cirloyed in =nother state
ahd under other laws or was ithe money, earlsyed :n the lamd,
for whicn the mortgage vas given. it the former be the
cace, then the law of the rlace viere the money was actually

used and not that of the ortzage, aprlies. 1T the latter,



then the law of the rl:zce where the mortgége is situated must
prevail." (Wharton C.L., sec. £10.) The legal capacitiy of
rarties to make contract conceriing the sale and conveyance
of land dere ds upon the law of the stzte wherein the land is
situated. This rule 2:tlies to aque=stiones of infaney,
coverture, majority and legal c:pacity in general. (Rorer on

Inter-state Law, 190.



Rizntes and Liabiiitics »f Parties.

It ney be st-ted as a zercral rropositicn thzt the
rights ard liabilities of ecvery person wno becomes a rarty to
a rezotiable iistrument are to Le determined by the ifaws of
the rlace where he becomes a zarty, uﬁless it stipulates for
payment in another jurisdiction. (Hyde v. Goodnow, 3 N.Y.,
269)

I shall now consider briefly the rignhts and lia-
bilitie=z of each of the rafties to a negotiable instrunment.

]
rawer.-- i Danlel stotes the rule to be that.

"the drawer of a bill does not bind nimself to Ttay it sree-

ially where the acccrtor is impliedly or exryrecsely called

’

on to Tay it; but nmis contract is to ray

[68]
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consequently const—ued 1o be a ccntract toc ray =2t the rlace
where the Diil is “ravn.! Daniel seclion, 823. This
rule atrrarcitly has some surzert, (Allen v. Kemble, G Lloore

P.C., 314} Treese v. Erovnell, 3% N.J.L., 22€; Lennig V.



Ralston, 23 Pa.St., 140) but noting thec distinetion between
the rules arrlicable to the contract of the drawer and that
of the endorser; the truc rule is that t:e contracl of the
draver of a bill of exenanze ie %o governcel by the law of
the tlace of performance. (Bverett v. Beniryes, 19 N.Y., 430;
Hibernia N=2t.Bk. v. Lacombe, 84 N.Y., 287) The case of
Rouquette v. Overman, 1C L.Rer.Q.B., 525, criticises Allen v.
Kembel, and treats ithe 2rzver of a bili of exchange as a
surety for the due rerformancce by the accertor of the ob-
ligations which the :latter tz2Xkes uron himself by the accert-
ance. "His liability, therefore, is to be measured by that
of the accertor, wiose surety hce ie; and as the oblizaztions of
the accertor are tc be determined by the lex loeci of rerfor-
mance, so also must be those of the surety.®

Maler .-- The liabillities of the maker of a note
are to be determined Ly the law of the Tlace wheve the note
was "sade unless it 1e rayable elscwhere, in vhich case he will
be deemed to have had referc ce t- the law of sueh rlace arnd
it will control nhie obliczticn. (Zierhens v. Gregz, 12 S.V.,

775; HMunt v. Stsndart, 77 An.Dcc., 79, note 1. 87) Wnhetner

P

the tarty sucd is tc be regarcel a joint trouisor or other -

&

3

I—-‘

wilse, or as a surety is to e deteriine Ly the law of the
) J J’
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Flace of terformance. (Lawrence v. Baccsett, & Allen, 140;
Baclihouse v. Selden, 29 Grat., E81.)

Accertor.-- The rosition of an acertor of a bill
of exchange is similar 1o that of a maker of a ote and nais
accertence is governeld by the law c¢f the rlace vhere maZe un-
less the bill 1is exprescsly payable elsewhere, in twi.ich case
his liabilities are determined by the laws 2f the place of
raynent. (Bright v. Judson, 47 Barb., 29, Musson v. Lzake,
4 How., 262; Webster v. Howe iachine Co., 8 At., 482.)

Endorser.-- Each endorser of a bill or note is
rezarded as breating a rew contract by his endorsement and
his rights and liabilities arising therefrom zare to be de-
termined by the law of the rlace where the endorsement was
made. (Leg v. Selieck, 33 N.Y., 615; Everett v. Vendryes,
19N.Y., 436, Aymer v. Seldon, 12 Wend., 439; Tillizms V.
Wade, 1 HMete., 82; Hunt v. Stedart, 15 Ind., 33) There 1is
an indication in some cases and actually held in others that
the law of the rlace of performance snouli govern in con-
struing the contract of endorse:zent. (Brizges v. Latham, 13
Pac., 393; Rouquette v. Overnman, 1° L.R.,Q.B., 725, Vooley
v. Lyon, 57 Am.Rer., 8€7) Trhe lizbiliity of an accomodation

endorser is tc be cCeterrircd Ly the l2v ¢f the rlace wnere



the note 1is first ncezotizted to a Lona fide holder. (Stubbs
v. Colt, 30 Fed., 417; Lee v. Selleck, 33 N.Y., 615)

In case a bill is dravn or note mzde, 1n one
state and cndorsed in several states, the liabiliities of each
of the successive endorscrs may be wholy different. One may
be bound as a surety; anothcr may not Dbe liable until the
holder has exhausted his remedy azainst the acceertor or maker,
wnile a thir? may be 1liable, accorcing to the general prin-
clrles of the law merchant, immecdiztely vron due rotice of
dishonor. (Damicl on Ncz.Instir., sec. 899)

Agsignor.-- The liability of an assignor of a note
assigned in one state and sued uron in another will be govern-—-
ed by the laws of the state where asigned.(Crouch v. Hall, 15
I11i., 2683)

Transfcr.-— The mode of itransferring a bill of ex-
change rayable in a srecific country or state is ~overned by
the laws of that country of state. (Everett v. Vendryecs,

2 Barb., 383, & 1D N.Y.. 4368.)

lir Ares at p-zc 807-8, Vol. II., criticises uverctt

v. Vendryes, and states the rule to be that "the transfer of

a bill is governed by the law of the rlace where it is at
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the time of transfer.® Whether the tfansforor of a bill
or note is liable as an endorser or assignor is to be deter-
mined by the law of the rlace of transfer.

"If an instrument is negotiable by the lex loci
contractus and is transferred in accordance with the law of
the rlace of transfer the transferee will get a good ti-
tle althouzh the bill would not be nezotiable acecording to the
law of the tlace of transfer.™® *If an instrument is not ne-
gotiable by the lex loci contractus its transfer whereever
made Will be no more than an assignment of a chose in action,
and whether the assiznee should bring an action uron the in-
strument in his own name or in that of the assignor will de-
pend upon the lex fori.n" "If by the law of the rlace of
transfer the lezgal title does not rass but only the beneficial
interest, the question vhetnher the transferee should bring an
action in his own name or in tnhe n:me of his transieror
must be decided by the lex fori.® (II. Ames on Bills and
Notes, 808.) |

Purchaser for Value.-- Vhat constitutes one a pur-

chacer for value is a quecstion of commercial law and ot a
question o>f jurisdiction, accordingly it wil: be pracjically
governed by the lex fori. (II.Ames B.& N., 808, Swift v.

Tyson, 16 Peters, 1)



Pefencee and Discharges.

A defence or discharge, valid by the law of the
rlace where the contrzect was made or to be performed is, as
a general rule, to be held of equal vealidity in whatever jur-
isdiction the question is to be litigated. /(Andrews v.
Herriot, 4 Cow., 515, note.) Thus if infaney, coverture,
. . or a discharge by‘insolvent laws 1is a good defence
by the lex loci contractus, 1t will be = good defence every-
where. (Daniel on Neg.Instr., Sec., 8?4.) The same 1is true
of a tender and rcfusal vwhieh amounte to a full discharge by
the lex loci contr:ctus. (Yardecr v. Arell, 2 Vash., (Va.) 282)
The makér of a rroiissory note is entitled to any discount,
against the rayee, given by the lex loeil contractus, although
suit is brought in another jurisdiction. (Gilman v. A.Xing
& Co., 2 Cr.C.C., 48.)

It may sofely be laid <down as a settled doctrine



that a discharze under tie i1usolvent lavws of one state 1s not
a valiad defence'to an action Lbrou~ht Ly 2 z2reditor who is a
citizen of another «late 24 wze =l thie time “that {the contrad
was entercd into, althoush the contract was nade and .was to
be performed in the siztc vwhere the Zcbtor received his dis-
charge. (Baldwin v. H2le, I 7all., 22Z.) It is a general
rule that a <ischzrrzesof = contract Ly ithe laws of a rlace
where 1t wos not made or to be rerformed,;will not be a dis-
charge of it in awother country. (Smitn v. Smi:h, 2 Johns,235;
M'Millan v. M'Neill, 4 Whe:zt., 2092.) Suech a discharge re-
lates mevely to the remedy and will not be recognizeld by the
courts of another state. (4 Cowen., note 530.)
If by the lex loci, —zayamcnt Ly bill or note is
al

condition, rayment only, it wiil Ve so rezarded in states which

hold such rayment to Le absolute, (2artsen v. Atwater, 1

]
(09]

conn., 409.) and vicec verca. (Jars v. love, 3

.., 42.)

It is no defence t2 a suit Drouzit mere, uzon a
notc rayable here, thzt 1t wzes not stzxazed 1n acceoriance with
the revenue lowe of the count~y vhewe made, (Ludlow v. Van

Rensselser, 1 Johns., 21.) but 1f the bill or note is volig,

for the want of a st=mr, br ithe tex loeci contractus, 1t will



be void every vhere. (1 Rarndolrh on Coi P rier, Zec. 30.)
In an acticr mpén o« notc made in violation of the
usupy lavs, of a foreirn s ate, vhieh 45 ot avold the con-

tract, the Zefend

\)

nt cznmst avall nimeelf 3£ the zonalty
given by the foreizn law, even Uy wory of defence, as sur court
will not enfcrce tne renal il:zvws of ansther state. (T7111lis v.
Cammeron, 12 ALL.Pr., 24f.)

The right of a surety t5 dlscharzge a1is obligation
by rnotifyinz a crcditcr tc rursue the Zebtor, is part of the
contract and the sufficicney of ithe noticc is 1o be determined
by the lex loci contr.ctus. (Tenmant v. Tennant, 100 Pa.St.,

478.)
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Interest and Tsupy .

Interes# is rayable, uzon a gerso al contract, when
no rate is fixed by the rarties, accoriing to the law of the
country vaherc the contract is made, unless it is ;ayéble
in another country or state. (Fanning v. Consequa, 17 Johns.
510; Clarke v. Searight, 135 Pa.St., 175.)‘

"'ihe gencral rvinciztle in ~elatizsn to contracts
mace in cne tlecce t¢ Le e formed in arcther 1o well settled.
They are goverred by the law of the rlace of reriormance, and
if the intercst allecved by the i2w of the rlace of Terior-
mance 1s higher than that zt ithe rlzace of contract, the par-
ties may stirulate for the migher interest without inesurring
the renalties of usupy. The converse of this rrorosition
is also well settiled. If the rate of interest be higher at
the rlace of contract %han st the rlace of rerformance, the
parties may lawfully contract in1 that case also for the

higher rate. These riles are subject to the qualification
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that the rarties act in gooad féith, and that the form of the
dis

transaction is not adopted tonguise its real character.®

(Miller v. Tifzny, 1 W=211., 31C.)

The rate of intcrest ex mora, payable by an ac-
certor or maker is tne rate which rrevalls wheve the bill or
notc is rayable; whilc the rate rayable by the cdrawer or en-
dorser is the rate wvhich rrevalls at the rlace where the
drawer or endcrser is bound to fulfill hie congract of in-
demnity. (II. Ames Cacses on B.&.N., 806.) This rule as to
the draver or endorser is true which ever view is take: as to
the law zoverning their contractis.

¥Vherce intcrest 1g allowed not under contract but
by way of damage, the rate after maturity 1is according to the
law of the forum. (Goddézrc v. Foster, 17 Wa2il., 123; Crom-
well v. Co. of gac,,8 Ottc, Bi.) After judgment recovered
the raté of interest is governed by the lex fori. (Hoag v.
Dessan, 1 Pitts, (Pa.) 390.)

Re-exchange 1s governed by the same ruleé as in-
terest troper. (Randolrh on Com.Parer, Vol. I., Sec. 42.)

USURY.- Blackstone's definition of usury 1is:

“An unlawful contract upon the loan of money to receive the
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same again with exhorbitant increase." (1Iv Bl.Comm., 156.)
mie~tions ST usury mast Ho Jelomaine” by othe lex loci coin-

oo <4 - . 4 - . - A 5 5 o RN PR AP T R 3 -
terctue, cren “heish thwe 7ebt 1lg Lo Lo scevirod LY & Lorigage

on real property in another state. (DeWolfe v. Jonnson, 10
Wheat., 383.)

surrose a bill of exchange or note bears a rate of
interest usurious both by the law of the rlace whnere drawn or
made and by the law of the tlace of payment. Which law 1is
to determine the legal consequences of the usurious agreement?
"Ungquestionably it :mist be the law of the state where the
agreement was made and the instrument talen to secure its
performance." (Andrews v. Pond, 13 Pet., 78.) Thus a bill
drawn in New York and payable in Alzbama, if tainted with
usury, ig void by the lawve of New Yorik, and no recovery can
be had thereon; while by the laws of Alabama, the princirzal
is recoverable, but without any intcrest.

To render a azrcement void for usury, there rmust
have been established zn usurious intent in its making and
that must be shown by the rarty whc scots it up. (16 Ukly.Dig.
221.)

"In Dickineon v. Idveords, 77 U.Y., £73, the decislon
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in Jewell v. Trignt, 30 #.Y., 2369, was adhered to, and it

was neld that where a “romisssry note was made in this state
by a resident thereof, bearing date and, by 1te terms, ray-
able in this state, with no rate of interest srecified, and
was delivered to the rayees without consideration, to be used
by them for their accomodation, without restriction, and was
first negotiafed in another state at a rate lawful there but
agrecater than that allowed by law in this state, it was usuriows
and void; there Leing no evidence in the case of any intention
on the rart of the maker that the note should be discounted
out of this state. Bt 1ocn its lelrnz shown thzt such note
was intended to0 be first negotiated i1 another state or was
made in accordance with an agrcement there made, it will be
held valid. (Wayne Co. Sav.Bk. v. Low., 81 N.Y., 570; West.
T.&Coal Co. of lilen. v. Kilderpouse, 87 N.Y., 439; Staples v.
Nott, 128 N.Y., 407; Sheldon v. Haxton, 91 N.Y., 129; Tilden
v. Blair, 21 wWzll., 241.) In deternining whetner a bill or
note is usurious, the courts have leaned noticcably to de-
cisions sustaining the instrument, if valid, elther, by the
law of the tl:ce of contract, or of rayment. (I. Randolph,

on Com.Pa2rer, Sec. 43; 19 Albany L.J., 387.)
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Owing to the peculiar nature of this treatise it
is imprazcticable to attenpt, to draw any general conclusion
except the statement, that the rresent tendency of the courts
is aprarently in the dircection of arrlyinz the law of the
Place of rerformance to the determination of all questions,
not strictly arreriaining to the remedy. This 1s estecizlly

true of New York decisions.

Kty O iAol
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