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ANALYSIS.

I, The situation of corporate bodies organized under
the repealed staiutes and the application of the new laws
v0 existing corporations,

II, The method of incorporating a steam surface rail-
road company and the variations therefrom for other railroad
corporations,

III, The general powers anc liabilities of railroad
companies common to onhér coiporaiions and those peculiar
L0 the former;

IV. The requirements %o be complied with after incorpo=
ration to preserve corporate life,

V. The %ﬁuisition of lands and other property for the
construciion and operation of a rail-oad,

VI. Regulazions upon the internal affalrs of the corpo-
ration and the operation of the railroad,

VII, The PBoard of Railroad Commissioners,

VIII, The Condermation lLaw,



I. The situation of corperate bouics organized under the
repealed statute and uvhe appli :ation of the new laws to
existing corporations,

The question whiech imme ‘iately presents ivself afier an
examination of the work accomplished hy the Btazutory Re=-
vision Commission is, how does .his vast mass of law affect
corporations whose existence antedat :s the enactment of these
new statue% and at first thought the inquiry is a most seri-
ous one, The authoriiy by which corporaie bodies have come
into being, o regulations wnicii have gaverned their actions
and controlled their movements ana onie mevhods of grocedure
whicih have accompanied ihe expfgranionx of their corporane
lives anc. the aisposicion of uiieir properzy a:e completgly
abolis.isq and in place cioreof arc laws apparen:iy applying
oenly o corporations w0 be for:ed in ihe fuiure, and frequent
1y imposing greater burdens and liabilities than Tormerly
exisved o, removing previous pXrivileges andimmunities,

Amp.e provisilon however 1as baen nase in all the recent staie

ucedfor .hv siuyondous interestys involved andindeed, it could

noi be ouvueriise wishwouwy vioiaving vhe conscivuticnal pro=-



2
vision in regard to imparing the obligaiiong of contracts,.
The entire plan of the revision in dcalins with wHee
existing corporations is clearly set forth in See, 35 and 36
‘ . - . o . T
of the General Corporation Law, Sce. 3O provides that (The
repcal of a law or ary part of it ...... Shall noi @ffeet or
impawe any act donc or right accruing, accru@g or acquired,
) e' - L3
or 1liability or penaliy, forfiture or punishient incurred
prior to Xay 1st, 18Cl, unicr or by virtue of any lav so
repealed but the sam> may be asserted, enforced, prosecuted
or inflicited as fully and to th:s same extent as if suech law
had noi been repealed®
The nmanifusi eritieism to “hich this provision is sube
Ject is thai i7 furnishes no means of ascertaining what shall
be considered a risiit aceruing o acervdd, but the pertinency
. o ] Cm o aa s
of the observation failis when th= absoluteApossib1¢1uy is
considered of formulatins any thines like a general classifi-
cation,which would inecluce all the manifold instances that
might arise wunder this ceneral head. The courts are nec-
essarily the only cctorminins bodies in sueh cases, The
question as to what constiiutes a liability or penalty is
one uhich is liable to make rmch less “rownble, This seection
also prescrihes that all lesal proceedinr~s pendincs April 30ih

1891, may be continued o0 final effect in the same manner
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as under tho laws ithen existing unless otherwise specially
provided by law,

Fut it may be asked, how is a corporation to regulate
its proccedings without the laws which have previocusly guid=-
ed it? In the form in which vhe work of the Revision Com-
mission was enacted in 1890, 1t was rather uncertain how the
new laws were o he construed in regard to this subject, butl
See, 35 of ithe present Goneral Corporation Law has consol=
idated tne preovious seetionsin regard ro construetion and
greatly simplified thiz important matter, It prescribes that
the provisions of the general,the stock,the railroad, the
itransportation anc the business corporation laws"in so far
as they are suhstantially the same as those of laws existing
on April 30th, 1891, shall be construed as a continuation of
such laws modified or amended accordins to the language em=
ployod.....; and not as new enactments', and that nothing
contain in ihe pevision shall in any manmer amend or repeal
the provisions of the Criminal or Penal Codes, It also adds
that references in statues not repealed to others which have
been included in these laws shall be regarded as aprlying to
the provisions so incorporated. These provisions are sup-
plemented by an amcndment of the prosent year relating to

eonflicting corporate laws, which declares that when the
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sections of any corporaze statvie conflict with eitloar the
general or the Siock Corroration Law, the foirmer siiall pre=-
vail bui that wien relating to= ne swaee subjeev vatter and
L0y are not inconsiscent, all the provisions mst bhe conw
strued toge:inieyr, The situalion of a previously formed co.=-
voration may then briefiy be saldl o be this-== their aGCfé@e
o accruing rich.fare pr-served, as are also all liabilitics,
peunaaties or forfcitnres previously ineuwrced; in so for as
ti:: laws repealed ar:z substantially -c-enacted, they sui.nl
acply and govern as formerly; whiz nas subhjeet atier of the
staitite eontr-ois only as not inronsisten: with this Joetrine

of vesting or vosted richtSe

bl



II, The method of incorporating a steam surface rail-
road company and the variations therefﬁbm foy other rail=-
road corporations:

The systemization by the Revision Cormision of the diffes
ent laws relating to the various classcs of corporations has
ied to the Torma.ion of certain chapters, two of which , the
General and tho Stock Corporation lLaw contain ithe generxal -
provision applicable to all stock corporations-of every
charaéter, while thic remainier are each devoted to one of
thic separate divisions inito which corporate bodies have been
clasgified, In aicition there is also the Condemmation Law
reiating w0 ihe acdﬁsi;ion of real property for 21l public
uses, To a complete siudy therefore, of the status of the
prusenc corporaie law as applied to railroads, it will be
necessary -o examine the general, *he Siock and the Railroad
Corporation Laws and the method of conderming reality as
preseribed in tha new chapter of the Code of Civil Procedurae,
In treating the subject it is proposed to failow out through
its various stages iLhe natumal 1ife hisitory of the corporatiﬁg

~=-=its bé#rthend thec conditions predegﬁég'thereto, the re-

gulationé¢géfzzs hehavior during its existence and the
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)
procedure attendaﬁﬁupon its dcecase.
By an amendment to the general Corporaicion Law adopted

during the past legislative session (1892), it is roquired

/
that (ne inecorporators shall be natural persons of dull ago,
Lwo thirds of whom musi be citizens of the Unitec States and
a: least a majority residend§of tnis stete. This scetion
however, coes not apply to the FUE&EOOPPOPatiOH 0* eonsolid-
ation of exisving corporations, nor 1o reorcanization upon
vhe sale of the proporty &nd franchises of an existing cor=
porate body, The evident puirpose of this amendment is to
prevent th: formasion of one corporation by another znd to
prohibii persons from otier states or foreign countries or=
Fanizing under oy laws for the iransactiion of business:
wholly wizthour the limits of thisstate, This restriction

is a movement in an entirely necw direction buv it would seéeocm
+0 be strongly backed by a souvnd public policy,

A most imporian: chanpe L.as been made in reduciné vhe
minimum numbher of incorporators from twenty five to fifteerb
in xhe case of steam swirface and elevated railroads, and in
incr.asing it from thirtecn as applied to street surface
rail ways, anc in prescribing that ithis number shall be

requisite uniformly in ali cases, The alicration is a typi=

cal example of the general policy of the Revision Committee
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L0 encourac-2 Jhe fo.mation of corporation an. L0 ace omplish
Lhis by simplifying all she neeessary proceedings, Tirz
consonts of the curvifiecate to be riled wiich is now required
20 be acknouledsed also, have heer someviot cniarsed.,  There
st be specilied in it} the kin. of road to be built, wnc

<

aoun. of tie eouon and of she proferred siock, 1 Lnose
classes exis;}nnd 1o podvilegoes ol Lhe Latier ovse e

fo sy, the Joeation of the principal office of the cospor-
ation, hu directors “ho are to mnnas: iis aflaios, of whorn
wvhere must be not ic¢ss than nine in placs of thiricen as
proviied by thoe general Rail oad Actyanc siven as decliarad
in tlie Streeu Surface nailvwa,; Act on their posc-office
addosses in place of theilr residences, It rrist also give
LI mares and disewipilon of the streses, avenues and higl
vays cthroush whieh tim road is to be operated in the case of
a Bitreet surface railway, I che railroad 13 50 be constiruce-
ted in a civy or county ant is nouv a sureet surface railvay,
sne ecirti icate shall also conbtain the conditions an' ceguirss
ren.s imposed by ilie commissioners appointed by the Supreme
Court, ancd the provisions relaning no the relcase and 7=

feiture of the ivanchises required by she corporation,if ii

3
fails to completc iis 1roau wiithin tho prescrihcd time or o

conply with any other conditions, There are o.3¢ *h2 a’li=-
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tional requirements in this incvance that the annexed affi-
davit of th: dircetors shall show that the full amount of

L amd
the capital stock has boen in good faith subscribed $m that
the ecervificate of the railroad cormissioners showing the
organization of the company shall be at.ached Lo the origi-
na; cervificace of incorporation, A rather curdous decision
was reached in Buffalo ete,, R, R. V Hateh, 20 N. Y, 157, in
regard to tvhe afficaviy of the directors attached to the
certificate in which it wzs held that it heed noi state to
whom ©he¢ 10% was poid or thai it was paid in rood faith, but
that tho al%%anion ol tie proper amount havinr becn received
in cash necessarily iplied z comsliancs with the other two
conditions, alihousih tha stature thicn as now scem w0 require
such reecitals, It nas also been decided, Lake Onuario R. R,
V Mason, 13 i1, Y., <01, thar this percentare requirement docs
not mean 104 upon each perscription but simply that propor-
tion of the asgregate amount, In case of a narrow ruace
railroad,-he affidavit need# stvate thas only $300.00 and
#30,00 had been respoctg;;ﬁ§ ﬁgéécribed an¢ paid in eash in
good faith to the cirectors insiead of $1000.00 and 3100.00;
This 1incidentally brings up tho interesting question of what

Nnow constituies a narrow guage, for tnne law which formerly de-

fined it is repealed, (Laws of 1871 chap. 560) and there is



e
apparently nothing in ti» Rovision .o replace it, Makle
roacs which | pevicusnly misht be Jormed by ven ineocrrorators
ans cnased by oa board of direetors of Tive arc now nlaced. on

wne sa2ne basis s oorddnary rail ways intht ~tuor of incor-

[ ]

poration,

The oripinal cerzilica.e.of incovporation hosethier vith

-~
NP R
Fe

W,a,‘(l/u_mz, v
a.l amended an’ suglorer ai rmisi ney he Tiled in tho office

of vhe Secrctary of 3tatas and a certified ecopy tlorz0f, wiih
an attestacion L sueh offiecer of 1% poro, ey Fi“inw,or a
(v_.ilcate Ofifiﬂ‘;IYlS also be filed}veeorded and indsred
1 the ofice of txe clerk of the coomsy in el she oflice

of the cosporavion is Lo he loecated, In :he Tovmy in vhieh

o

vhis section vas pascad in 1800, it allowed only an original

LEP S

duplicace .o Lo Tiled in the COUNIY cle k's office ., The
Cosudt of these chanses is 0 in roivee » uni®erm ncuiiod of
proeetur:y enviscely in o vonv winh She temizney of lLogils.ats
“ive action during the past 4wonty years. The shsonce of any
general provision in recare to o svinizat het XL ogd Lo tho
speciiicatlion in every storiute ovmaoolod IUrine Lh o peyioi)of
ore o mere offices in whien Lo dAtposity the evidoneos of

2

Incorporation an’ the two ah0ve mentiones q~va haer echosen
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axercised unless a1 he taxes an? foeg remuiired hy law o
he pail hefore incorpor~iion have hen discharsed, and %0

R an asteinsent rlauss tat the rocording of any cer-
L S

H-

“icate wore in thio vrequisite anoont of capital stock he

nov baeoy

s}

subscribec in cood faith and 10% the cof paid in
cas 3y 301l be absoluzely void,

Tae salutary prohibicion vhic.: isted in the cenoal
tasiness Low tho no zerlilficabe of incorporation shall be
Til=d Co a piroyr scd corporate boly havins the sam. name
as Aan oxisting domestic corpor I;LUH/iS axnondes to eallroan
conpanies, but it is modific: semewhat by acting thal a o=
incorporated, rroorommized or conselifetcd corpora.ion na
toke wvhe nome of the former pos;essm:- v the corporased o
chiiges *o whiceir 1t han succeeded, If Uhe oricinal or an
asnse? or synplormontal eertiflicare certain any inforality
or ony rmanser not lecally authorizsd .o be zvaved thelrcin
or if v ¢ proofl or whe ackiuowiidsemens thersof is

the incorporawors a: wull as ohic icecvors, who alone formoos

L N

1y 234 this power wliigh was,resbrieted supay Lo originci

cestificateSor incoryoraviong, =y 7iie an amendios ceriifi-

cate, ond upon vocoirding any suoh arwnded or supplemental

csrtiflcaoofan enwry shail be rade upon the w-~in o tho

-
1

indox and record of v orisginal corvificaze ol the cato

PR
ann
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place oI rocord of every such amended cersificate,? In the
Matter of I, Y. Cable R, R, 100 N. Y, 32,i. vas decided that
by the terms of the siatute this privilege did not extend
10 corporations formed under the Rapid Transit Aet and that
the delivery of the eertificote by the commissioners was
final and conclussive, This holdins is now rendered absoclete
by the changes introduced, An énitirely new departurc is
made in.giving pover wo the Supreme Court, after notice to
‘the attorney general ahd $0 such other persons as 1t miy '
direct and upon any terms and condition whieh it may impose,
Lo amend any certifieate of incorporation so as to truly set
forth the objeet and pwrpose of the onfporation. When onae
recorded, the original or imamended certificate or other
paper relaving thercto becomes presumpiive evidenee of the
facts thorein stated, Having made the original evidence,
iy 1is unnecessary to include copics by virtue of section
935 of the fgode of Civil Procedure, so0 tat the foree of
the repealed statute giving the same effeet to certified
copies of the original certificato of incorporation is re=
tained,

Sireet railwayr corporations which sinece 1884 have been
largely subjeet to .hu General Street Surface Railroad Act,

are now brought within the provisions of Article I. of ihe
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Railroad 1aw in regard to incorporavion., The chanses which
appear relate principa.ly .o the contents o the certificate
of incorporatioq,and in adcition to ihose :that have alreacy
been inecidentally mentioned, +hoy are inc requiremen.s ihas
she articles of association must be acknowledged, that they
state "he kind of road to be buili, the location of iis
principle ofriee, the amount of common and preferred stock
if the two clagses exist and the iights of the latter over
the formor, The cer:cificate Zid not previously have to bo
filed #ith the elerk of the county which contained its
principal place of business but this 1s now necessary and if
the requisite amount of stock has not been subserived in
gooc faith and 10X iherceof paid in cash, such certifiecate
becomes absolutely void, If in case of extension, the com=
pany shall file in cach of the offices wherein its certifi;
caies of incorporation are recorded, the names and disorip-
tion of the streets, roads ang¢ highways upon whieh it pro=-
posed 10 extend its road, it shall then be entitled to the
séme privileges in ilic construction and operaiion thereo?
in such streets as it acquired in its original certificat906
incorporation to builid in the places ilierein mentioned.

The method ol incorporating railroads under Artiecle V,

of the railroas lag’;hich includes railroads in cities and



connivies ovher Lhon sereer gurface rallrceads, 12 tho sane as

Line proceedwvrc get Sorth in the Raplil. Transit Aco

on wiich
the ariicle is hased, exeaept 1 at ihere cannot bho less thian

ni. ¢ ciroetors, while foumorly L4 owas oo TL to the Souermin-
av.on of

ey e 1 - 3 . b + [ -
cormrisioners oopoinvez by the S0 oo Cour.

v
/
afi:

t

an the Gavit of the cirecwors avtached to the corp fo-
cates 07 incosposzoion need wnsh state that vhe presgesibed
preconta ¢ bas buocwy paid in eashi, It 4111l tierefore, "o
nnieessary to Siseuss the orronization of i2is class orf
¢o. 0. ation, The altoraticns whicsh lhave becn nalte are con-
cerned with securing whe consent of the yreser azihoricices

and lan’ osrm2rs ans e ayguisition of the reguisit

o]
~7
S
O
O
\":
[N
5
€
-

“

«niehr wiil be subseq . :ntly conside.2d undcr the hicaZ of
"iha aquisition of lands ani othos croperiy?,
sees, 1o and 18 o tlhn peneral Corporation Law
wo thw admis:zciom of fooCcim eorzeosaticngwith in tre stote
for the cransaection of business a. . en<lrsely new, In bricf,
vney poovide that no suelr corporate boy shall exsrcise its

powers in thic jurisdiction wiuvlowt £ obtainin~ f om a

.,)

eeretary n” Stave, a carcificavs wlhiar it has eanplied with

» . s T LS Ly - 1 oy e .3 - ¢ 3 A i 3 -
ail the reguirenizats of 12 sreliminary heve to oni that ios
buasingss is owuch as mici

Loehr lawiii i he car: 124 on by somestic

corpe.ravlion, This ee-tiileate izt also o
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similér corporations already within the state not later than
December 31 st, 1892, As a ponalty,it is added that no
action cen be maintained upon any contract made in vialavion
of these requiremsnts. Defore rranving the certificate,
vhe asecceraotary of siate musi require every suci: corporate
bodiy tvo filo in his office, a sworn copy of its certificate
of w2 incorporazion and a statement under seal/settinq
forthh its proposged business, theo principle place for transacs-
ing the same «ithin the state, an?t designating th~2 person
upon wihom process against the corporation may be served, vwhinh
designation shall remain in fores until revoked by a writien
instrument indicating someother individwal for the like
purpose, 1f such person dies or removes from the principal
place of business of the corporation}and no suecessor is
appointed within thirty days there after, the Seeretary of
Ssate may revoke the austhority siven and serviece of process
in an ac.ion upon any liabili=ygpreviously incurred, may be
mas.c upon the Sceretary of State, who shall forth with mail
a copy thereéz%h to whe corporation or any of its oflicées.

By an amenomeni 1o Articéf/l of the railroad law, iniro=-
aduced during the yvresent yoar and waieh is taken from Chap.
410 Laws of 1890, a heginning has been made in a dopartment

. [] M - LY » ] 3 t v - -
of rail road law uviiich will undonpsdly seeelive considerable
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cireetors need no. exceed soeven, wese reniired Lo be iniiabie
wants of this s.aie; the period of its existence could noi
excecd one hundred ryears buw. apparently, o limi. was pliacod

upon the armoint of its capital stoek.
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III, '™he =enerval powers ans liabilities of railcoad

corpanies €omivon 1o o*icr corpo.aticns omd those eculiar o

(a) Powers cormion .o rail road and other corporations.
If eithos of tha eertificatcs o incorporarien sheli he
lost o, desitored after filin-, a certiiied cops of &
oo taay bhe Jled in lace ~rereof oz of “toe a2re of its

ogcicin=23l “iling, +hwose force and effeet sholl ». the samae

23 that of th: orisinal certificate a:r ~ho tirgc of iis

D

fili~., This is the first comprevcnsive embodiment of this
privite~o i statwiory Fom, It i3 bhased however, on C-np,
206 Lews of 1838 relating 1o ¢he —estrucriion of those zertifi-

cates iled in the city hall of Albony, whish prevideld lhiat

to file a -uplicate of ~n. eartificate lost .erein o li-
easv=o st ha made fo o gpeein serm of the supreme cours,
aac 1f this weore granted, permited the copy o be “iled as
wien e ordiginal certifieate vas cecordes, and
attached the same force and af™et %o it 235 rerzairned to the
one Jestroyed,

Hwery ceorvoration mid)y now azquire real ard persconal,

pregerty by devise or be quest subject to sush limiiations§

as the law peoseribes,  The intvodigiion of 7his elovss was
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sargely (ue to vhe inaibition of the Revised Stetuces
(4 R, S. 8uh ed. pp. 2515-3) zhat no corporation coulid take
by dovise unless oxpressly avthorized by charuer or shabtuic,

. . G-

and. th2 result of vhiel: hos heen, the inservion in may JLaws
6f such authoriity and :he passage of confirming o? enabling
ac.s in special cases. In adaition to this, every corporate
body having c.pital stock may borrow money or concract debts
vhen necessary for any lawful puwposs of ius incorposation,
busL tlhe amount of its ousstarding obligations at any one {;nc
sgcu0d by moricognos, excert morigages gpiven for the purdhase
price o rc¢alty ars. any auihorizec by comuvract made prior o

I

tiay lev, 1891, shall not excecd th. aiown., of its paid up
cap ital stock 0 a sum equal 1o twe thirus of the value of
its corporavc uvroperwy., By both the general Raillroad Act
and the Rapid Transi: Act money could be bor:owed for the
pwrpose of completing or operation the road bui there was
apparcer.tly no limit placed upon the exercise of the power,
Two <hirds of this stock rmust now congent in writing to the
izsuance of such mortgages unless ~iven as securiiy for a
purchase price, which asseni must he accorded with the clerk
ol the county wherc the corporation has its prineip2l placc
of business, or it may be civen by voic e a special meeting
called thereiorg, in hieh eveni, a certificate of thre votc,

signed and sworn to by thie chairman and scerenary of the
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woeting , muci boe L2ed in the above mentioncd office.

This D oceiare 1o raecn occe elobora.e woan vhal proesiabed
in .ie Gonesad Railiroas Act, wherein 1v was sicy ly neeessars
w0 obvatn an afrimacive vote of a majorivy of ine svock ab
a meshine ealled for oiat purpose, .hiilc under e Rapid
Transii Acu, it apparently was not recessary o obiain ihe
consent 01 any proportion of the Stoek holdersbut a resolu-

¢ s

ectors aione was asl suffiniznt..\Prcvious

|

the 2
penaliy “ov yviolating these provisions 1is incorporate&iinto
secvion 610 of the Prnal Code wiin a ciaecnge in tle imprison -
men: drom no. exceeding one year 10 not less than sixi monihs.

The power of one corpoat.ion to purchase vhic stocks andd
other evidences of indebeteaness of another has been vae

. A

subjeet of a gradual development until ai prescent is almosi
mressriceted, The Geoneral Railiroad Act envirely pronibived
a "ailroar  frem purchasing any stock of its own or of any
othier corporatlon, This was arcnded by Lavs 1372 Chap, l4o
and Laws 186383 Chap, 331 so thau 1t couvid invest in the stocks
and beonds of corporate bouics ovning lands in .his svate,
providea dividconosShad becn deciarcl WhGreon fov Lhe slaee
vears irmociately :precedin ) ant ~heis markew valie was 204

greaver than the amount loan=(. or continuge therecn. In ithe

Svock Corporation Law as passed in 1880, :hese provisions
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were inclucecd but a corporation was also privilised to pur=
chase stock im bhonds if yledpged, hypothecated or transfered
1o it as securiiy for or vayment of, a previously contracted
aebt, or if purchesod aw a juwlgement sale foro such debtis
or in the proseccution :thercof., By the present liaw, ithese

restricetions are yet more reduced, and any domestic or
foreign stock corporanion may nov invest in ithe evidences of
indeb :vadness of any othe: corporate body and igssue an ex=’
change therefore its own stocck, bonds or other obligations,
it auuhorizedf%o do by a cercificate of incorporation or any
certificace amendatory thers0f; or if the two corporations
are engagee in a similar businesgs; o if the corpération
whose stock is purchased is engased in the manufacture or
sale or in the costruction or operation of work necessary
or useful in the business of 3such purchasing corporation,
or in whieh the manufactured articles or property may be
used; or 1if they are two corporztions which are authorized
0 consolidote, As a result of these additional privileges,
the president and otheyr officeers of any corporate body thus
owning stock in another are &ligible to the office of direet-
or in the later as if the; were individual stock holders amnd
the corporation owning the stock is entitled to all the

rights und privileges of private persons, Any stock COrpo ™=
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atior. mas also "gracantce the bonds cf anr cther domestic
corporation erra~ed in the same ceneval line of business;
. L . .
if awthoriz-Y 10 do by an unanimous vote of its stock holu-
ors at a speecial meetin, callied therclor# afte~ due notice
in writine sixty cays prior ihereto,.

A

Tr. Milhank V °, ¥. L. E,R. R, &4 l'ow, Pr, 20, the
Sup:zme Court reintained that tre invesinment of the corpor-
ate M.nfs of a railroad in tle stock of ana.hor corporation
is s a2vthorized ann consequently ultra vires, by virtue of
the General Railroad Aet, an that while such stock was in
$

its posecsion, iv michi eccelleer ‘he @ivicencs thnereof, yen it
[

COuLE not vote wwon it ans misht be erjo§éé if avtenpted,
This case se& - ves as an illustration of wiug zoencral tendency
of inue courts o lindi the purchasing power of corporation?
L0 sueh classes of property as towy asc expressly avthorized
hy statute wo acquire and especianly wo ronibit them from
acqyuiring ol obligation of onliel® corporats hodics, Tt was
ne.d noweve:r, in Fro.onanghan V o3roadgay . 2. Co. 9Civ, Pro.
Rep. 3504, that a coiporation mizht puutc.ase svocksy bonds
and tiransler Jhem 1o 3.8 nresideqn. 2s a gift in trust.

Tiie pover of reorganization upon he sale o any coi=-

porase property an: frahciilses, given by lGee, 3 of b

Stoek Corporation La v/, Which now arrlies to all stock corpor-
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aux011s was not by the -~sapealed statute mads arsplicahle to
streesv raiiroad companins, Tz chansges winleh have bwen in.re
ineed show n teniiney ko havo he exercise of this privilege
comform as mach as possible to ite proee-dure in obiaining
an o.irsiast cersiiieate of inecsopocation.  The phrchascs,

020 Ay on ¢he sadl £ess orly suceh roperity ant franchises as
Are onen posessed by the corposaiion, cannoi associate with
himgel?, any less number of rersons Jhan were originally
VeQuirc.. o ineorvorate; the number of Jirectors rust be the
sae as oo e ol eorpo-aLion, horis cannot he issued o
9XCuii . the a~presane the anwount .o which any other corpo -
ation 1s limmited, ihe caer.ificave required .o he execuled
Lese also be Tiled wibth 1 elerk of vhe countvy wherein +the
giincipel place of husinzss is 0 bo tocaned ok i Mg
coniain .ny agrezcient woiavsoever entesed in.o previous to the
saic;f;;xsuant S0 wiley the purchase was male, No alterations

agpear i vhe law relating to th: asscnt of stoekholders to
.. pian of re-a-justment, excopy tnab cities, vowng an’
villag2sno longer have i.e privilezes of risht o acceps
stock of ¢he new corporation in oxehansre for that previously

PR l,"
s Lol

,-
ot
A,

Yy thern, %at par®, thus placing === municipalities
upon “he same hasis gs indaividual stoek holders.,

A o8t salutary cowsy which did not appear in any of ithe
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repoaled railcoac laws, has boen given to cirectors in Sce,
26 of the Stock Corporation Law, The\provision is wor brief
and is as follows: YIf a stockholder shalil be indebted 1o
the corporavion, whwe direccors may refuse to consent to a
trangfer of his stvocek until such indebiedness is paid pro-
vided a copy of this section is writiven or printed upon vhe
cerviricave of srock", This addivional power given to the
coirporsation is sorewhar counterbalanced, by the privilege
Winich every svock holder ownins 5% of tha eapital stock, if
it is less than $100000.,00, and 5% it iz oxeceds that sum,
nas of requirging vh: ghief fiseal officer to make within
thirty days afver a request, a statement o " the corporate
affairs under oatnh, embracinr a particoliavy acedunt of all
Lts asseis arcd liabiliti.es, and this reoport rust e kopt on

file Tor twelve mon.lis shereat.er and be oven~i to the ex=
armination o, ony stock holder cuimning business hours, Not
more uen one sucnh cerivifiects hewever, shsll be requirase

each year and the Sup.»me Ccour:t ma for rood co. oo shown

o~

uxterc the time for makin- and dedivering it, Tor every

neglect or refusal of the propsr oflicer to prepare this

svatemsny, he snell jorfelt to tie person making che request,
Nl

the sum of ;00,00 and 10,00 an.itiocnal for gaalh twenty Tour

howirs thercafier onitil coupliance.
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lasi legisiacive session, all stock covgporasions

N

majorivy of -helr direcuors, stavling »hie

been auvsorized by

mee ting
viis certificate must be

Lne peoceedings of sueh acaning verisfied

N
5

menscd cernili-

3

aneninent was evideni-

Ve ooyt
JHnar

Wile niwans of acquiEicing oL saws peiviieges which any sub-

se.uent .egisdanion iy occans vo fasurcs 2opvor tions,

tite Manure coeveiopent of vhe Law

0 placc a.l corporations

1.zed,

ANY donr €sLi¢e eorporasion aas nov inecsase or reduce its

capitaes siock, aldhousir nouv above the

minimusn peoesceribed by law, I chweve 1

F

holdiars o

maximum or below the

[
P

an inc.sase,

LILE

diabildities in rugard wo Lhe inerease as iLhwey sere vith

vite a.dnional stock becoiicg subject to vhe same
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respect o the oriminal eapital, while 1P i1 is roduced, 1%
conot be to sierh an axtent that the amowni of its Sehio Tk
liabilities will oxceed th. a pint of its enpital ithus di-
minissoed, Thc deloils of fhe proceduvre to b2 followed in
order o ohvwain any such ivarcase or dimitution arce now
acenrat iy speeifiod, The alteration niwst he l:gidew upon
at a mean.ins specialiy cailed thorefors alrer novice ptblinii-
ac Jo w0 weltks, instead of throe as formerel,, in ihie couniuy
in shichh tho princival offiee of thie corporation is locatost
e corviricase of the ;prococuing, sirmod and acknowleg-
e¢ by the ¢ 2imon and seerstary of tac mesting, must have
h2 ai;proval of the hoar? of rail roav commissioners anlorsed
“ercon in place of the saneiion of tiw comptﬁo;le:.ﬂf a
reduction 1s voien, the amecune thereof sholl be returned to
‘he stockiholide:s pro rata in such manner as the directors
may det.:rmine,
"Tvary Jomestie stock corporation may have both prefor
and corm:on sicck anw Alffersen. classes of prefor.ea suock, if
the cernificane of incorporation so providzsas or oy the
coomicus eonsent of the stock nolders,® This ciowision i
whe first ambed pzent of the privilege in stavaiecry form, ov

while chop, 220 Laws o0 aillcwen ine exchinne of prefeorred

fox corrion stock, it Jid not grant 1o any corporations the

< 4 ond
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powas of 1lsouing inese c¢lasses,
See, 21 of the Sicek Cowvporation Law prescribing ohs
rmanner in whieh tho muoarg of divectors may be inereascd
or decr:ased is praciui cally new so far as rall roads are
conceimed, It declares that the board of dirsctocs wmay he
oniasced or reduced, but not above tae naxivm or below o
sinimmam preseribed by law, if a majority of the siock shals
so detesmine at a meeting held after two weeks rotiee in
writing vwo each stoek holder of record, served personally
oy by rail, Proof of the serviee mmiss be filed in the office

of the corporazion and the [roccedinss at the moeting entered

in the corporav: ninutes ond a transeript shereof verified

~

by the cresildent ané seereiary, retords¢ in the offices where
the original certificailes of incorporcations are Tilea,

The right of exvenuinge the existénce of a corpo ¢ation hias
heon very matc.ially cenlarged, especially by an amendment of
ths preseny ycar. If ths corpovavion has :cached ihe end of
the perion prescribed by Zaw as he limit of its corporate
life ana if v.ouowsh mistake bonis have been issued payabie
subsequebt tharevo, whieh are 3tlll unmaturea ana unpaid,
the Suprenz Court may upon the application of any weirson
inter+sted and after notice to such parvics as it shall di-

rect authorize tne il ng of a certificate which shall revive
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the cxistence of sieir a corporation for a perios not exceedigiz
g

the tiie for which it was originally incorporated, Tiis

certifigz.e, after being recordsc in the warrer provided for

an owiinary certificaie of ex,orsion, revived the defuntt

corporation but not so to affeet any litigation corymenced

after such expiration. TA: procurcment of any such certifi-

.

iled in Lh= offices wherein tho orig

cate, nich mrst be sinl
cervificate of inco-poration was vocoriced, forms no bar o
obiaining arouvher suhscquontly, buw .hon a corporation has
once vxiended i-s existenco by woeans of thils section or any
oiviicr meneral law, 1 bhecomes :hisgr€after subject Lo their
proviaions’notwiuhshaﬂding 2 stipulations in its charte:’nﬁé
shall He Jooned co bhe incorperated under tae goneral laws of
e state,
Tiv acquaring addivional lands in place of corno ate

seakt,; proviovsiy sold, the supreme court may "notwiths'ande
ing any restrifition of a gene rai or special law," authorize
the purchase of any raal estate, thus sbolishing ths former
resuriction widich limited the corporation o irsnds se adjo-~
et Yo sthose alesady held by it. 1.

e ean I a fomestie

corporation is engaged in business in another state or

}.h

foreirm country, it may acquire and dispose of any properuy

necessary for thoe convenient transaction of its business,
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bus this statenmie is mercly geclaravory of Jhic power given
either expressly or by impiication by the icpcaled statutes.
An cxicnoion lowever is made in allowing cerporations created
indes e laws of shwe United States or of any territory o
purchase real progerty in thids state, and in permitting any
foreign corporsation in piace mersly of those organized under
the laws of ‘& ¢iffersn. states, to purchase upon the forsclog-
ure saic of lands lying within the jurisdiction of New York,
The present iaew omits che provisions found in moal of the
epeased stavutes Lo the elfect wthai the legislature may
amend or repacd the charver of any cocporation and allowing
1t wo sus or be sued in its corgporate capaciivy, but as these
v v p |
povers are convaingu in Sees, i and 3”$rt. 3 of the Constitu-
vion, 1t would be a nesdless reperition to embody them in
stacuwory form, See, 27 of the Svock Corporation Law which
is permissive simply, ailows the carectors to choose a prosi~

denv, treaswres or such other inferior officers as may be

\

necessary wivh tha privilege of vemoval at pleasure and 1o

«

reguire seeurity fov wne faiunfrl §erformance of the duties
inposed, but ihis ic obviously only a statement of iliz powers
whilch are necesszarily impiied in the management of any corpow
ation,

(274
(b) General Lipilities common to railroad and other



corporations,

Soe, 25 of 2 Soek Copporation Law relatins to e lic-
bilities of <irectors ‘or e . thorized divicends is brsed on

- " - ey -y
the R, 8§, p. 1728 Sce. 22, As passed in 300, i+ wos a roii-

-

¢ 1 echonse upon the previen. staduse but sines by the amomn -

ment 05 this ryeasr, 1t hes bHeen ensiocly »eweiiien, on

omereravzon of those provisions will be unnecessory., In its
Crmﬁ&'ﬁy(/
crasent Toom, 1t odls vestoroa Lo noariy 1ts orisinal de==w.

i

[N

i, oiis however, tho formey peivilose whidch oxdstoed
Tavor of ¢rcditors Loy thie gonoue of limttaviongsi.oudn
no.s un aoalinst any sl at Low or ir equity prosaccured for a
violation of %l section ow Toy wihio asstumtion of any -
avibevizced cohis,

I7 a direcior crroats oy ¢consen.s 0 e cgeaticn of oy
dcht wher shy e Gob2d Lruisbeedrnieys of e corpocation, not
gocused by MoCWIAse, exceaud boie ancunik of its pold up

cepinel snocek, e now hocolwss sersonally Liable ihereord
VO e corporase cosllitors,  Thie pimelty whisk is thvs maxde
to 2lre nd the ofizeco of u ficgctor wiil probnably be impossd

with nmch nore frogquoncy bthan =g beern done undey Lhe repesli-

1o, a dleeelor was porsonally liable

124

@l gtature, Under L
oniy in case of disclurlion wher the dobis of the ccrporaiion

over v above 1iis acound duposivs should oxecsod e $iU3n
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the amount of its capival s.ock actualy, »iid in, an. his

liability . avoio ol 17 he weed mnot poessa. wioin the obli-

£avio;: was assumed, o 1. he cau:sed his .isazent thesefron o

be wnuered upon thoe minutus of she direcetoss, If =ny officeF

er, or

0. nairecicr ieancd corpyporate ivuls 0 @ stoek ho.

\-A.»-

i/

Giscoun wbr received a note or ovher evi cneoe of indichaer

ess

ir payment of an insva.diint upon sto;g/or Wivi in.ont to

erablic a s.oek hoilci 10 Wit craw any money previouvsly paid

in, oy if any such ofricer assents .h:reto, he bocomss
ersonally liable, .0 tiie extent of such loan Tor all tiiG

weébhts of vhie co poration coniracten beforc ihic repayment of
g 8via d0aned, snin also (o tiie full wionne of tire notes and

oLhcr evidonce.d of incebtednouss reczived or discounted., Thoe

a.xivionzi poovision is introduesd in See, 24 that if »on .o

or other oblii~ations, sccused by mort-are, are issued in a

excess 07 wi¢ paoseribed dimie, ohie directors voting theoefoe

51l be pe:sonai., 4iahlde 1o oiie nolaoers for the arwouant

hu.la hy caco rospeeriully as. 10 @ww pur'sons for any damas:s

sustained therabhy.

As far as railroacs ars ceonee. nod, the :...ositlon on

gl 6. 7heees o o liabilliity fors raisce certificates, o=

orts or publie notices iz eniirely oo, If a diveetor o

"y

ofiiccr si~nm any such doctmien. eontaininz a .2 .erial repro-



senta.ion w. .gh 1is falss Lo is mads personally lianle co oany

[&}

on. w0 as beeome o ¢ooenidoc or a stock holor of he torpov-

ation upon the fait) thereo? for the amouant of i Zube

5
eont actad S now pais wuon due or for any damapges sustaing
an Whds slabisicy 1s drposel oven wlhiece
pagers nave be2n in ireell. eorrninicaned Lo the pergon: o
bevoulny a veonditor or stock holder, What constitutes 3
naterias reprisentation must coccssariiy depond upne Ve
cirnumsionces o each porvic lo case »snd its decerminanion
is tuwezfore left az & raveer of faci Yor the jury. Any
action biowmit Yor a vicsavion of these provision rust be
comnenced wiulin two years from she time che false irepresen-
vation =irali Dave bhoer mafie,
The alterat.ons wnich have Leen made @ith ——— reference

co the liabidi.ies of suock welaers ar  co - wns a.c with
the accitionod burcens imposel wpoon oiffiecers and directois,

A. 8siock hold=_s are now joint?an‘ sevarally liabls o on

a2 conwents of such

)

amovnit equal to the stocxk .14 by tiaeém respect=—== for evaeiy

.ebt of the corzeration, "util the wnole amouni ¢f its

casita. svock issueg.. and oulstasdling at the nire srelr mobt

vas ineurred sholi have beon Tualdy pold," Thus Lf a ssock

.- ~ - v S N by o
Lol e 0. 35000,00 wowe l: of 850ek, half of 'l.ic. niw s

Fa

-~

paid for, ~n’ Lhe eornoration buoco:os incelvent -hile pact of
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vie capicai 8L0cik 18 ovdsianding and vnpal s, he 12y b coun=

Paded Lo aecount o .ow  =epdning woo00.00 of his sithse. ip-
1ion whiech 1s 5till a co.povat: asses, and ot . he sava Lind

pay over agal: co tii: eredito:rs of vhe corporasion rhi totali
0ot vhiieh b lias subseribed.,  Under the c2pealed sia-ube,
gac, svock olaer was indiviiuadliy lioh.o only ¢o tiv: amoung

of .is ungaid siteock s0 long as tiz whole capital stoek held

, A

JEVIENN i v e ays g - ey oy - s : S - RN
by O PR SIGNC B RN -’u.}litci.&(i, JNL e WJas entl -+ 81 QO O rad ,'“. 3

p:eportion f-0m wic other svock holi. .3 Tor ovos

t

recovery
obtained acainsi him, Ir Veill.n~.on V Conmuireontal ¢, ¢ I, Ce

w3 ln 406, 14 was heiud that the liabiiity ol ‘i stouk

o

holde, cuased ahsoluscly when ihe wiwiv 2o ount of his ecsplsal
s.ock haa been raid in ore hat in any gvant, ar aection suhiond
0t be brou t o -inst i alone vuy sievdi be in equityg

all
A 2ANBY, Sho.dariy 51% aceds  Tads ease follovws Jhe Ddsoit
of the es- .ier oneg of S.opinus V7 Tox o i, ¥ Sid, In vhial
wiie Court of ALy oaeS aacinibadven dhas oo effuct of the Jan
was noi Lo i p0s& any penaliy or oricina Xiohiliry voon e
stock Lodueer bu. simpliy vo sor fer pon the eveliwors of Lne
€co.poration, a risnt o pursue (e wnrald subsgerip i ion of
seein rwmabers o Lie savis/Taction of wiedr elains., IV would

-~ e : Ko . .- R R R PO S am e 3 el 1- 4 "N * C e
30 NoWeve e 710w biwe 1reirasuad Durains o yvihiel the 10w Laws

oG TGS G 1aniia T - Ay e e e IR L P P A T
havs sunjectad aemnars of cospesnts bofles tn2ie it .o e
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intent.on of . Dovision Comrdssion o

o thes, provisions as well as to secure
for o corana of evonito.s., Tho ehans

L
P

oimich fo~ a vio.asin
aple satisfaeion

in ’.}.le lfﬂw SO WAN 91 >

A4

. ! PR PR S . L - < em o Hon [ P
9 not 2fect the o”divionsl nolding of neng Vo Tox, whnsl
v . $ 3~ YN o, R Syt T ~ . . ol .3 . ey, 3
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The o cmzors of vhe corperation a e a.s50 nade join oy oy,
sevelally recponcible to aius laborers andt szievanss for Uil
value of  lelr sgiviess conde.cd oo cins any ceriod of tina,
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obsoacie o dzoicion in fan.asier YV oAshby, 28 Tarh, 4., o

s offece that a stoehk oldar cammot be ecovpellied Lo noy
e aviolst of a laboiess rnaaszisyiet judzomunt anain 1!
corporatiorn arver S0 an pald s stoek in fully Teiw b
08 not aJfect L@ intve . rehailion given wnecoin .o Tho
wordstiaborers ora servarnss, " as wnelivdng oniy wnc iionediae

laboirzrs and savvan - §of e eoiLova.ion
LWiose Lhplosed by cunhoalitlale LACGUTTLS

ceaedLnii or Lrusiiss, wlio

in wi:» swock of o corporatifin hicor por
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Lhoush Mhey were stoek hold s in their Individuan eapaciiy,
Luat neliher sueh riembers nor any others can be hzld upon n
covporate «ebt whileh is not pavable within two years i om

J1¢ Line contracued, 0r unless an ac.ion for i.s colleetion
shall be b onrie within thoe smae period after 14 bhecomus ~ng,
IT hoe fernier svock holoor has geased to be sucihy, i@ heconos
exerp e from ali liability or corporate indebtedness at the

-4

expiracion of wwo yj.:ars from the “ime he reling.ishes his s

stock. Rie llahonV liacy, 51 N, Y. 155, holds tlhint a judsement
agalnst tho corporation iz no. necessary in order to subject
a stockholder o i1h¢ poayzomt of a deht, unless in be ‘ue to
a lLaborer cuo servant, buit this is no lomer law by See. 55
of thwe 3.ock Coriciation waanish provides that such a

Jud sauene i1s a eondivion p.oezcedan. in every case,

(e) Gono.ral vowors peculiar 0 railroacs,

See, 3 of the railrcad daw p ovidss that in case the
nai.2s8 and places of resi n.ge of xhz Jireciors have becn
omited 'roii wiie originalil geriificace of incerporation, i
defecu may be rondiled by feco L ing 2 supplemental eertificac
inswvead of by ins .. iin~ sueh na.vs angd residencss in o
cercificate alrear.; {iled as ;rugeribed in the repealed
statute, It would scum ho .’.‘C‘-f’::rj as if his provision misin

properly be insscoed in *the fineral Corporotion Law as
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applicable w0 all corpo:aue bodiss or even bu omilsad
entiredy, sinee .he leriuase of See. 7 of whe Guneral o=
lating to anvnded and supplomensal certificavcs is pronabays
broad gucuh V6 cOVel' such an ornission.
Viiile he poocedwre rulaving o ulie consolldation of
itl.0aas as notv be.n matoerlially chanue’ exesplt in 1.8

detaiid, wiw pover itself has been consiverably cXoundéGo

1

y railicaw company whileh now owins or operaces a tunnva,

Wheiiy or partiy wiunin the staie, may consolidate wiih otlwr

b/
bridge o0 vunneli corporations as freely as with railroads
andd e loimer inhibiiion oxisting in o Railroad Law of
1820, .hiaeh paovenied 8irog. railloaws -.om execcising thds
privilege 1i: r o inoved, The variacions in the minutiae of .o
proceeding are in requireing s nowice of the measting of
wne dlivecswors a¢ wnleh ¢he consclication is to be consiac:e,
+0 be published once a wceeR for Jous weeks inswea: of ally
and in fiiing the agreesmsnt ol eonsclidaiion or a ceviifed
copy thereof, witii ilie csesr 0Ff oLl cOuney vhiere ho néwv
corporavion i3 .o nave ics principer place of business,
If owcver, il sivockinoluers o.ning ivmo Lhiradsg in amowni of
the sitock colsens Lo such consoli.a-ion by a writ.on, acknouws-
eggci instiuent, a speciai meeving thaere org e not we

called, 'the excepvion of moriiases . o'crm he iiabilicies of

the conseoilcatin’ corporasion assumed by the new, which
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formeral. exiswed has been omitwed and :hey are now treaied
the same as other .vidences of indebtedness, The pracuical
effeet of this execcpiion had however bgen LOSLYO 6 DS i3

interpertation given to it in Polhemus V Fitehburs R. I,
123 N, Y, 2502, where i vas_?pld L at i1t did notv incluono
Jbhonds or even a debt to Whl%“ the mortgase was a colaateral
gecvirity, follo.in~ scane case 50 Hun 397 and over-ruiing
Joros V Pitgehburg R, R, 50 Hun 330, The privilege fo.witsdy
given only to the officgrs of a municipal corporation vhich

el gtock of corparate bodiits in tihis siate and Pensyl-

vonia wio desired to sonsolidaie, of voting in rc-arc vo eni
‘advisgibili-v thereof, is now ;| anted without resiriction, no”
ras wer where the corporations whosc stock ic posessed are
gituatec, If a fo.reign corporatior acquires the ilie to a
railroa’. cartly within and pariis wi.ioot this state upon
jereelosures sale, it sy fils in the office of the ele:k

of e egor iy woere igs prineipal lact oir business is locata
an exeanlifie’ copy of its cervificase of inco:poration, the
judrenent o:r 'daeree by viriue of wiirich the railroad was sold
and ihe o-~der or decree of co:llirnaibion,

The pover of Jcasing railroads is now granted wo% any
co -poraition owning or opplrating any faiiocail or *al..oad

route within this state" in accivion to "any ..2..L.031 COr=
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poration%, .hieh wur: the wordés used in donatins the privi-
lese in chap, 218 iaws 1356, Art, 3 of tnhce Railroad Law,
Sewv: 73, turiter a..s tha, sueh contract which must be undo:s
the corporave scals and proved and acknowdedged == in such
at I’
mannarato enticie it to be rceorded, wmay provide for uho
exchange o:;* guaranty of tue shocks and bonds of the interes -
ed’ corporation and if the lease is .0 continue for morc hAn
one year, it will not be binding tnless apyroved by two
Lirds of the stock of =zach corporation ai. a meeting calliadi
for thalpurpose after due notice %o every stoek holdsr and
publicatvion thereof for four successive wecks, The rapealed
statute required the sancition in every instance of 2 majority
of thu stock represcnted at a meeting callell Por ha purpose
)

Wit nin three mon:ths after its adoptin® by the directors, in

w10 case of a street surface railroad it can only guarantce

whe bonds of anoilivr similar corporation wholly or partly

within the same siate by 2 unanseons vole of its stoek holders,
ir approved il secretaries of Jhe respieiive corpoirations
mist eertily on the contraet ith1al suciy consent has bhoon

givon after wihich duplicates rmst be filed in the offices
where the origsinal certificates of incorporation hagibasn
r~ecorded, Thiis hhanre renders nusasory the d2e¢ision in

Beveridge V N.Y. R. R. Co., 112 ¥, Y. 1, where it was h-dd
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3¢
vat a lease of wne property ot frarehidscs of a railroai
CoVPOLion may he r.ade by 1.5 board of dircerors withous
Lile goneurscned or s 3iock nolders,
The question Las firequenzly a2 isen wnds:s this leasing

prriviicte whcthee o railroa.  init icase its franchis.s
TO a poivaee person  and e matLer i3 noo secnied & parentli
by viw 10w law, T .ai#st exjressions in regass 0 vhls
subjeet howover, ar: in Acboils V Joims.own etc,, 2. R., =2

Ne ¥o 27, one Woodruff V 0 ie R, R, 93 N, ¥, L00, in which
thiv couyy head Jonal whidie Chag. 218 Laws 1850 r0us nop exp.uss
1y au.lierize wae lcagse of o roilrozd wo an individual, ncither
) ‘ . N : :
ol v oexpressly proaibiciend chan on ole eon.oaty,granting
vhre power Lo ke Lo, it ois recornizod as valid by chap. v

DG Laes Li04,  Teose two laws are inco.parated into Sues.

£ . k& E - . - e - - - . 2 . = A}
TS an . 33 of th2 rail roan la. 36 $hiaw it ey be argued .nhon

-

whese ..celssions svisl okl goow,.,  Bug 0es no. e aori
"Rerson as used in coap, oUa and pon Wrieh Lhe convhn 8C . S
da.gely vo resn 1is orinion, sfelv.sses Goa recuive cgfﬁ
person aciing in o cimiias copaeis)?
Il al a foreciosure salg any $0:30n shall be encitled
o eorvilf.caccs ol ss02k, waey .y be iscaed nosvwisistanding
Whe eorporation «as nou Goganize. ruier the laws of Ui

Y
&
- i

state @ thore ha bven no nega.co on vhy cars of 1ts of flesas
Fy .- " /
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3&
and Lhis isnramce,if witkiia six monuhs al .o thao foreeicsuiry,

v

may be mace by any olviecr of the corpG: avion instoar o the
prusidert, (roasurer or scerolary. The poasession o Lo
puirchaser at such sale hovwever is now Licited vo 3ix mon.us,

(d) Th- libilicies pecul.ar H0 rail.oaus,

The Libility of the corperat:on ©o wue employcs ot a
coniractor for their s.rviewss periomnsd in the consizucivion
of viie road has bucn extonded wrom chirity to nine.y days
iabor and . time alter nouwise scived wpon the corzosavio.
wilivhin wgic.: an aetion x~y, Le comiencoed fvoin vhiriy “ays to
six months, If the corp.racvion has no asint, engineer or
superintendani so recvive service of uis noviee, or :f he
camnot be found or has no piace of busincss open, scrviece
may be maie on any oflicer oy dirccior of the cLrpo.aLion,
This general liability was ieid 4 Kenn V I, Y., Cenvral L.R,.,
12 N, Y. G238, w0 exturi wo euwloyes.ﬁééé:;§$-by rarvies .o

whom the original conitraétor had suh-let poircions of his

Wit l( .
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Gac: county in which who
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requiremenis to he coryplic
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wivh Ler inecoypor-
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L0 proserve cocporvatelifle,

to the Railrooand Law pagsto
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e.‘((}r:ll'b w1 e

or berin onsLiustion
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e IR o
Cor b LS e N A

of cssociation hagl

suecessive weeks in

Lhirge

oali 15 to be loca.ed, priof of whﬂi

-

R

f v2ilrocd coiundssionscis, now ~

*ha, ol Lo

ane b the pubide convenienc: ..arrs Jhi proposed sailk
road neecessary o I sueh ceriiricate is sefused, i oppli-
cation connot nHe rojeated unitii 1. exvirarion of one yoar
thorefros,  Upon souost, it ds oo duty of ae bhoasrd 1o
certify a copy of i iais ars prolfiilcs fila2d in iuvs office
anl of i%y Tindings, and 4 o8¢ eay b oprezu-Led %0 thae Sue-
prens Covrt of the Jeparimeny Lo which sny portion of ihe -
road is 10 be comstructud, If <ht cours boelieves L4 1o be
a propoy case, il .agy ordur uile board 10 Lusue wthe regui. oY
cerizilicate whicl rrgte bhien bhoe filed 10 the oMee of b
Sceravary of Siavc, LESEe riquircmon.s Loulver, o0 not pro-
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vene o e ocation firon makine prelimimacs survoeys ano
enuerin 1z on lanus for hian, DRrpose.
'z Railroad Lav co.ies «hs nrovision ofthe repcaled

gtavate «~uuloonn rallroad coosorations to begin the con-
struetion of their .onds within five years alver filins thoe
certificate or inworposation, and Lo complete the sane widiin
ven gears, bui 1t is now male appliicoble to every doowstic
rall oo co-poration,wiiile fovier ly it refsried only to tho®
rail:oans Formed under the ~onevai railroad Aet. This change
is directly in line wiih the ponc ol purpose of e vevision

Com:ossion to ploce all railoar corporations tpon on equal

trasis, so ‘ar as possible.



V. The agquisition of lanis ani oliiery ureperty Jor ohe
congimiction and o orainicn of a ralliroar.
In ciscussine the eronees hieh Lave beon mao in this
“oparunent of Railroasd Law,it is prososed to considor ths
now statute as applying (1) to the ordinssy soean su-face
railliocad, (£2) to stree. svrracze rallroans an - (3),t0 tin.
lare and diversificd eig-o of co:no.ations previovedy Tormed
vnder the Repid Traasit Ael and nov ineluded in Ari, O of Lhe
Railvoad Iaw, These altorations are neceszorily in the
details o the lowv, .hcse rolatirng wo the 1 st tuo cilasses
above menitioned heing ruich rore compuii on account of the
intricate intorosts frequoen iy involved byt 213 the changes
have heen introduced «ith o vicw .o secursins a ~oneral,
unifo.1r system having as fzw dolovs ond caslica:ions as
prossibie, At the vory boeginming,owrver the Re-:320on €Eom=
nmission-as embodied in ioancsvage too plein .o Lo rigmacrsioos
whe doetrine uv,on wnich the zourts have hecn activg, though

meoc.ified soiacwhat by chap. 282 Lawﬁ'ldééja¢iovir“ lands

- i - 1

acquired by appraisal fos Jevicht and passenger o8 L0 bhe
held in fece, that when real . operly is acquired’ by condem-
na-ion, it cam be held ard used only for tle virpeses of the

corporaiion iwring the continuance of its eorporatc existence
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An o5noal foon the cocisgion of She cow dsaipner:s appoinved

To oxooane dhe route o he taken o tha gonare) term of boe

depa riaent in wivieh e lands of the petitioner are si.uaned

A

insizad of wae judicisl <isvriet but if on svel appceal, «'1”7/

b

chior ¢ madle by *hoe eimissioners is reversc o, the lorposavs
Lo is not hourd Lo reirbu.ge the 1l ovmer Tor the expunses

incw .l in

(,.
@)
*;

ine whie arpointment of Jhie coriisoloncis.
The allo ~rea ¢ £ the'la.eer has beon ine .ased T om £3.00 per
oy 7o saiviges onl expenses o $8.00 o sowviess and %o
vheir czasonable exponues, The privilese of locating the
Loeposed onte  Noouwsh i Lan’s has beon extended from
corporations organized wnder thoe laws of thi: state to all
rail oo companies, wihile lhe rabtiricaticn of on, contracis
maie itihh Jw ehiiefs wsu he by the couniy cous in place of
e covrt of comonm ploald.
In o Lavwer of .he Lons Island 2. R. 45 7, ¥, 384,

i- wvas deciced tha: undor Sce, 42 of the Genecali Railroad
Act, wnce destemaination of coviisssloners o2 oinied o exam=
ine uie proyosed voute was Tinal cn. comciusgive upon all
ques.ions considered by i, This deeision was reached in
1375 an. Loaw L0 @l cnacuawny &vring that soowe yaar of Chiap.

58 0, arsowing an agppead o iz Sup &-: fours, whieh i'as

been incorpo.-ated iii.c See. 6 of the Railvoad Law, It was
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'S
r
H

akise maintainesd in this case however, taa. wacn appointsa wiio

coru iosioners hx i+ wisUietion LO ¢Xaii: tre roension of the

%

Jioohe enwice county in whideh she lads of the

OWets BhroTy
poiitioner we:ro situaned ane witls power, vy eviiintly ree

tain dor b presen. iaw.  This dceision followed o a2 cey
. .

TaLit extent bLhue patter of Larwoan U Adh. Pre ile 36 14 now

obsolece, = whilsh 1. was moinsaine? Lhas notice of oac
asnliieacion 2o the a, Ccinw.we O CG:uiissioners neéct now he
Sivon to L eo po.atien ano baoeal 2t could nol divicate
ba_cre o judse, the alvisAbilicy oi waedr appoiniient,

I whoe railecad 1s w0 be cons.louesca across o.0 along any
stroey in on s o0 ased viaiese, notviec of e applicasion

1

to be mare wnorier 1o thelupluaae Gowri sy be piven to the
hoas" of wristees of sueh viila -, ¢ossegponcing o the

noitics piven o h.o.vay conuissioners in wovns. The General

ts

Hisl

IS

Looas Act g on whielr waese [novisions are based prohibited
a railrocal I o, cons:ruciiiyy 1ts road "upon and alonpg¥ any
hiwvay wisiiou. fivst obsaining ceervain consess and in
Osbo.ne V ogersay City cie,, Ao Re 27 Hun 389, it wa: argued
shar these woirds wdw noe appiy 0 & mere crossing of the
streor adchousiy wae ¢Ourw nede thar wicy were b.ooad enough

0 cover such as case, Alsldoubi however in recard to the

queguion has been dissipaved by inserzins ithe .ord%across®



G
in gee, i of iha Dailvoar Law, In order Lo cl:onge the
grade at which it i3 propossc 1o erois a conal in linls
state, th» consenc of he superintendant of puhiic works,
wito 1 substitut oo in plaee of ilv: coavol curudlsloniis, PG
fi st be obtai: & onn whie formoe is glven the adaivional
supervisc -, pouwervover .lmi part of any rail oaa -~odch
passes o:r aprroacnes wiWan ton veds of, any canoa o8 fConiay
belonsine to th: s.ate 30 Ja. as w2 he neecssd. . L0 i t88. VR
the free and no-feet »ae of such cane. or [utooy, 0 O

ke any ropaiss wpvoveromLs oc alboeratioas in tie same¥,

If the rood is to he eomsuiueted oniy pa. .

E*J

J wivhin viess
state such portic— sholl bo wroaled ag o conneeLed line with
vhe soune powe. ¢ on . gvieet .o toar sone 11ab1¢1ulu%as any

other railrfoad,

In builiing

)

tunnel railros., wiieln is now adls’ subject
«0 the 1 cvisions of tne Roilroa. lavw, Loncabtin e 8vitgeys 07
any incorporated city o. villiage, Lihw consent of Giincr e
oy cuviesilies

beoar. of trnstee@bf rha viilacme o Jhe

having control of iho strcevs rmast 7.8t be oburined instead

<

of bhoth. If the consent of tho pooperiy owners eanrOi he

obtained thereto, = Jdecizion 0fAII2 GOWMGLLZLONICH!S JLy0in
L0 examine .o rouvte may still b taken in liza ol tne

assent of sueh p.opertyv omess, Hiv 1o ¢an no longer answer

for that of tho propor atthicrity, “he statube alloving th2
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¢ongicuction end maintenanee of railroad iracks by an indi-
vidual or joint stock association has bheen extended and
simplified so -t it may now be of some pracitical henefit,
In placc of the previous law which prohibited the cexereisa
of ihe privilege ir any c¢ity or villapge and whieh plaeccd ho
limit upon the length of {7 road unless the corporation
were engaged in the manufaciure of railroad cars when it
could notv excced one rmile, the new law allows @ny individual
Joint swock association or corporation to lay and maintain
railroac z:ackg,except ¥athin the e¢ity limits, not exceedinr
three miles in length on or across any street or highway,’
upon obtaining the written cosent o the owners of all the
lands bounded on and the local authorities having control
ofjsuch surces or highway, If the consent of the property
cvners cannot be obtained, the cormmissioners appointed to
determine the aldvisability of the pioposcd railroad may

al so assess the damases i thoy docroe the road necessary.
The former statute (chap. 140 ravs 1882) ware no srovision
vhavrever 17 the property ovnors refused their consent and -
apparcntly it was wiihin the vower of a singls individual
to obkstruet the ontire procoeding,

(b) Stroot sufface railroads,

Article 4 of the Railroad Law, reloting to street sur-

face railroads is basod on vhe peneral 3ireet Surface
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Railroad: Act, chap. 252 Laws 1884, Unce- this latter statuts,
the guestion has arisen wheiier it was intended to include
under grovnd railroads and in the Matter of N.Y. DistriectR.I.
Co. 107 N. Y., 42, the cour: daseided the inquiry in the
negative, In cthe subscquent sase of Peoples R. T. Co, V-Dash
125 N, Y. 03, however, ii was held that the words %in, upon
oy along any street* , .nich are used in the Strest Surface
Act, applied <o railways cither above or beclow the surfaée
of the sureet, ~hich would seem 1o be inconsistent with the
previous case, In the revision, il phrase used is "upon
ané along any street ete.,Y and followins the interpretation
miven to the words in the latest case, it woixld include
wmder giround railroads, It may be said hovever that it was
e intention of wtnc Revision Commission to limit this
article to railroacrs built upon the surface of streets and
to apply ire rrovisions of Article 5 denominated, "other
railroads in eities and eownties®, to all other c¢ity rail-
roa..s,

The seetions reiating to this subjeet are afe to oply
only 0o those corporatnions oxsanized since Iy Sth , 2704,
2 5t Sueface

e date of tiie 2nactment of th? general

o]

Railroat Act mn:i in applying the altcrations whieh have been

made, this faet musi be born in mind. The consents which



Y
Cotr

must necessarily be obtained baforc the road mumst be con-
structed have not be:n changed exespt to preseribe that in
towns, the town hoard shall aet as the municipal authority,
but the ¢details of the proesdure to be followed when the pio©
property owners and the municipal authorities reluge their
assent avre materially modified, The fo:wye provision re-
quirine o agppiication to bz published vion made 1o an
incorporated village has heen exiended to all villagcs and
iorns ant b noviece ihcreof must also contain the time and
place when it will be congsicerced, but if the application is
grantcd, it is no longer compulsory to r~equire of the grantee
sceurity for whe proper cormpliance with any eonditions that
oy be imposed, See, 95 preseribes the condition vpon which
the consent of the local authoriz%gshali be given but - as 14
applies only zo cities having 1250000 inhabitents or over,
vnits prac  tically limiting it in llew York and Brooklyn,
a discussion of its coniernts woulsd be owt of place hiere,

If whe property owners rzfusef to consen” %o the proposed
road, appiication Tor the appointmeni of cormissioners
ray be made to any serneral torm with in the deparont in
vhich the 1ad 15 to he consirucied instea of oi.czn the

distriet, If the person upon whom notice of ihro application

is to be ser¥ed is unknown or his residsnce and posv office



50

aciireis, serviee thero™ may he vade by publishing it onee a
woek for two successive weeks in such newspaper of the
county as ihe court Jdireet, In ine Matter of the DBroadvay
R, Re 34 ilton 414, it wop 1:21d that i » persons nare does
nou z. ¢ar on the assessment 10ld o7 the eity or town, he '~

is nev entitled to no.ics of she applicatiomnbut it would
seum as if the aliove pjrovision rendered the vresent: force
oi tuius deeission very <oubifui, Urier the previous statu.es,
there vas no particular order in which the various conseénts
were o be obueined, deciced in tie latter of the 34th S%.
R. R, Co. 102 1l, Y. 343, an. the revision has evidently net
chansesf ho situaaion.ﬁn towns of less than 1250000 inhabi-
ta£ts, the railroad cannot lay irts tracks over a hridge
withoui first obtaininzs whe consent of tiic corporation
owming and nointaining the same, except that it ey con-
guruct them oveyr ny such bricre,if uscd wholly or partly

Tor Tuct passengeﬁs,whcnevcr the court shall he satisfied

ot

ot sueir vuse is neeessary to unite main poriions of a
callroad or wo conizet wi'l a Tevry and that the rublic "7
convenicrce rogquires the sone,

{(¢) Other railwvars in eities aml counties,

Woen vhe appliecation for the propeszsd rosd is firste

made to vie board of supzrvisors, they may under the prason-
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statute simply approve Jwereofl and auihoirize 1ts presen-
iation to the Supreme Court, which then appoinis the corriis-
sioners, If the road is to bhe wholily within the linit of
any city, the application must be atdressei to the rajor
thereof by houshoel=ors and tax pnayers of the eity omi whls

officer m within thirty doys therecafie:

i’

, °cndorage thereon
his approval and direction thint 1% be prosonted to she 7
Suprome Court; if howover, the propoged -ailway is to be
constructed partly wizhin and partly without ary city limits,
the application ruus t be approved an. its presenasioﬂ t0

the court authorized by hoinr the mayer and hoard of super=

visors, The request mas then be == hefore any special

¢t held in the district in which tn#?ailﬂoaﬁ 0 some part

-

tha~oof is to be buils and if anproved, the court shall thon
aptoiny five corriissioners, resicdonts of tho einr if the
roac is o b vholly within e limins of onv rmanieipnlicy
and of th: counsy if it will ».o o 0lly or ariiy or:cife of

sueh city, In vhe Matte~ o” th:a i, Y, Blevated 2., R, 70

He Y. 327, 350, decidad in 1877, il was hel. ihat suecl

¥]

aopointment counld be rmde wotlhwout ne.ie

,
wt

TO TR prone
3 . oy s 3 rreNey ~ 3 5o P - 3 oAy ma 4 3
0 /s 1in s gmich s "1t owas simplry a prroceedins Lo constle

tute 2 Tribvral e hwear and to doquHJne“ ani "nov a po=-

ceeding 10 take properiy or to deprive any rerson of his
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riztiav, It can scarc:ly bhe argueid the. t1:ds ~ceisgion 0lds
good under the presens statu.s Por the commissioners have
certainly extended powers which affect propory righus.
ne certificate oi the appoine.ent of such cormis:ioners
need no longer bo filed with the Secretary of State and in
thoe County Clerk's office., The appointees may limeaciatoly
procaed to determine niie necessi.y of .hie railroad upon tak-
ing the constituiioral oaith of ofiiee, “nich must be re-
cordeld with the county e¢ledrk insica. of the Seeretary of
Stavey without waltine o “ile a3 bond, Ifthe consent of
the adjoining property owners cammot te obtained, the appli-
cation for the asvointment of three oier commissioners may
be mace to tix Suprems Court of the Department instead of
hhe distriet in which tle road is contemplated, Their
report nust be confirmedby the court as fo.wcr@ly. This:/’
vas eonsiyuon in the Matter of the Kings Co., Elevated R. R.
20 Hun =17, 52 U, Y, 95, o0 rwan thai L.c whole narier
rested in vhe sornd discretion of th: court and tha. it a8
powve: Lo exeniine the entire case upon its meritg,anﬁ v0 pass
upon the sufficicney of the faetsfio warrant tho devcrminalion
rzached,
Chenr~es have be-n made among tho excoepted stircecs a;zi

Me Y o City by includinco the whole of Broadway anc Wifwh
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Avenuesinstead of wh at pas.t below H0th 8t. ona cico 4th
Avenue above 42nd 8t.anc by omivving wiie boulevards and
St. ilicholas Avenue. The yepcalod stavuie vead that no
railroad sunould be 1locaced “over, uncoy, ohronoo or across'
sueh exeinp. sihreetsana as tue revision simply us2s thoe
vorcs'in or uson' in yplace uhereof, .icre mighi he some
questiion as to vhether thwre hat no: been a ccldaxaiion
hy this chanpe of phra&é@logy were it no: for tlhie deeision
in Peopics Rt, Co, V D ash 185 VY. 93, wheee the cowrti held}
wiat vne words®in, upon or alongf)prohibi ad a raillroad
{-om inve:sceiing a sgwreey ciihor at ~srade or under or above
the gsurface, There lhias heen an iLrportans altscavion -~
aowevers, by the introduetion of ihiz genoral clausc allowing
wi@ sonsvruction of razlroads accoss the excopted strosts
&. L0gldlY anvessection with osheirz, The new law hias appare
Cricdy Oudrliui LG POWCL wilicil olil e0.Bikssioners fn:*‘nez'lt;f.
posesscw of ciidngicy; tue souwe in casc 1t nas been located
upon a 8troct wiklh Lias hocone exwiy i hefore thoe construction
of the ra.ivay, psoviuced Wwhicy veirrdlfy tncldy procecdings ondg
file them wivh tix Seeretary ol 3tate but it may bo zoid
porhapsy-iiat wills Poweu is necessaril; diplied,

After nonlee to thio local aushority anc a nearing of

‘NA

LJ

all the parties invore sted, tihe comaissiop..s rmst det:
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. g
thie compensation eiither in a progs S.an O it a cer & 1h
percentage of receipts, o be paid o0 ihe loecal guthoritics
by the corporanion o)y ihe vse of the suroec-s ans highvars,
and also aacertain the danapcs cauvsed and arporzion =~
. . e s N AP
money ceposi:ied, which duties weic previously peaf oin

by a special hoard, They may,if it is deemed acviaahio Lo

A Y
a5 e Han 4 Joond
or morc routs upon which, or parts tRercof, the locnl &
avthorities 112y consent to the construction of the railroad
bui the lattur have power also (o recommend =2ny changss ther

think necesg-sory. If materisl icstimony is offsred by or on

hehalf of 2 ;arty interes t2d in resard to thoe diminuiionfin

the value of his .coperwy, its receipe 1s no longe: ailgerevions

ary with: the board bue coupuasocy o Tho civing of scouricsy
by <he corporsation belose 1t can cinte: upon any streot or
nicway is solll regudred e by an masnaiens ol Ve pregény
yeag,the co 't is ullowed .o accepi in iiew ol the deposiv
of (.2 p-oscribdl money o:x negobtlable secnrinéﬁ&fﬁqo bona o7
Lir ¢ corporasion Wil Lwo or LOBe 4ppIroved sureties in
double the amount of tihe Ianasoes, to tho effeced that before
conssructing its road in frong of any promises, it will
pay -0 the owner thoraof, the taases and cos.3 allowed hy
v:i¢ commissioners., The former elaborate uviroceedings which

were necessary in order that a property owner might get ast
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L securldiy doposited fobbecn entirely omitted and he is
now left to foilow his vcoredy as in any other cimilar
Case,

In ti:2 Yo:4 in wireh this cection{Sec. 125) rolatins
0 uine @ jJuswaent of hie injuries Lo poopersy owness exishs,
iv lipoeses woe duty upon dhe commiissioners o ascertaining
olie agoresase damaces in toe lwwp to all abutting ovwners and
alsos7;hu speeific doage in cach vartiguiar case, vhils

under» Lh

-~

> Rapii Transiu Aet, ohis latier asportiommine might
b2 Jone by sevoeral separaie comalszsions. The in@ositién or
theso adcivional labors is ciicicised by the state hoard of
railioac comuilssioners as wlacing oo greal a buacen upon
the originel cormissionerssycapecially in view of iho new
that they have but 140 dars in which to corplete their

work, With raolerenee o Yew York city rarticuiariyv, it
would bo exccolingliy ”1"f1014u to securc corpeitent peraons

e

foo the compensacion offred who would wevoic their whole bLiine

%M/M/Z/{/L,
vo vhe mattoer in hand., By an amendment of the nrosent veasr,,
in which the Suprerc Covrt ig «iven powey 0o exiend Jie

Lie one year, dire fores of thic objcetion is malorially

',‘1

p.

dininished,

The commissioners muct within 140 davs after tlheir

appointment, soport to a special term of the doparwiment in



whiielh che raiicoac is 10 be iccauvii, LG pecuniary camasne
FESLALLILG B0 proporhy owness awon uhie soroeis or highways
on whicoki.e¢ roac# is to Lo constructed ond thel. staterent
raust aiso contain tiae nane and place of residoencc of tho
ownesr oi eca=n parceli of 1¢n%/wibu a apecifie Aiscripiion
.acreof, o/ if he is unkno.m woe persgon designaced by Vhe
counvy clerk as having .ho tltlc to the properiy nd b
accorpanied by uvhe testiiony vakon. Nou laver than 30 cays
after its organization, i corporation s i move .0 COU~
Yirm tli2 report by giving notiee (o uhie propouruy owners in

e sase wermer as in t.e ease of a hearing b efore uhe
commissionergybut if i, omit to ¢o so, any land owner rmay

ove for confirmation, after which :ihe proceceaings aras
con.tuctaed as pireseribed in the condemmavion law, The corpo-

ration mus. pay to every proprdetog LG CO8TS and Tanars
finally allowcr before it can construet ivz railway before
his property, and the court may direet tha: such expenditures
be taken our of (he money or seciv:ritles vequired by law

~

t0 be doerosiced, or if a bona has hsen excecutoew in ii:

[

-
t

B

$u-r

Lhereof}thau the sweities. pay e Gaajes as ascertainedf“*3
in uefault thereof be punis-ed as o' a eontempt a.° court,
The pay of the cormissionersa for vhien tic corporainion is
liable has been inereased so as to inelude all expenses

necessarily incurred in the discharge of their duties,
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VI, Repeliavions tpon L inccinal affaics ox o
corporation anc Yhe opesatsion o vhe railroac

Undes ihis subdiedsion, 14 is pooposen wo cornslior the
vasiations betwe.n lw peosent law ane ho repealed stalutoed

wivhh  refercince vo the gone al vorkings of the corpo.wciong

as an a. vificial pe.con bowa in .8 incermas affairs and in

—
=3
o
o
s
-

ivs doasin:s wid: oo corpesaibions, and also theo

LEASCILNES 40 he observew in - Lie achual opcravion ol Tihc
railoeoad, An. firsy, wne intcrior affairs of thie covporation,

The directors, two ol «hom must be resivanus ol the state
arc novbhosen by a plucality of the stock noidirs votin-

at the election ) nstent of a rajorivy bur whai proporeiion ofR

the stock riist be roepresented in order ‘o congtituie a

quo.zr for this ov any o:zler purpose, is left to the hy-

laws 1o decivc umless ozierwise prosceribed by lavw., Instead

x

of voquis ying th2 whole nuatferg of direcuwo-sto be chosen

annuall@ an elecilion of one foasuly of e envirs board

‘each year wWili nos sulfli e)buu notice of ui: time and place

of electing thom sy be published av least once a weel

for +vwo successive webks in a news paper of the com.v in

which the clection i4 %10 be 1vi., The vrevision apvarently

omits the former proviso that no siockholider shali be a

3

Girector unlesshe owng stock absolutely in his own righs

u
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and is qualified +o voite $o: direeiors at the clection az
which he is chhseﬂxbut ivs eifect i:c reteincd by proviiing
“hat ® if » direcuvor shall ccase .0 be giock holdsflhils
office shail become vacans,"

At ov vy election of direciors or meciving Jor any othew

1
4
-
-1

.rposq,each member is eniitled Pee one vote lor every shasc
of stock held by him for t:n days/(ins;ead of tho fommer
period of thiewry) ime¥ iately preeadine ohie irecing, if

he is not disqualificd by the bylaws and is nou in default
in the payment of his suhscniptio§7arﬁ for the purpose of
exoreising this privilorme, overy person having shock pdamesd
pledged in hi, na:x on thie books of the coizoration shall
he comcd the owner thereof, The cortificate of incorporatin
nay also providg,if it is thovsl. dcsivpable, that in elect=-
ing uirecbors} caci swockiwcider shall be entitle? o0 as many
votes as shoil ggual shoe mubher of his shuwe§o D stock mil=
tiplied by ti.c number oi <irecuvors 10 be eleched", all of
which may be cast for one <irecio. oy may bo disicihoiaed,
This when exercised shall be termed cumulative voting. The
provision that no person can vote or isstie a proxy upon any
bon " whish hc has not ownecdlor at least ten tays nex. pre=

ceding the meeting is substituted in place o the clause of

chap. 510 Laws 180 reading, ®"which are no. in his posasssion
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or under his COFtEO%/OP whien he has ceased to retoin the
bivie vhereto,™ but if a proxy i issucd in tizis or in any

otiwgr instance, it ruge be execused in writine hy the
moember hivself oir his ovly au.corizec attorney. At the
mecting, only tiwse books neel be exhibited upon the vequest
of on; wember which coniain tvhe record of nermhership, thus
modifying uvhe sormey law v .i¢:n vroseribed thon arl the
coirporate books be presenrt o inséﬁgétion. T privilege
of requirging any person provosirns to voie to take anrese,
what he nhas nos reccived a hibe foy his ote s exientoed
Torall members present, it the fowvm of thie oath 1o bz

adiifistered i this and iIn certain othor insiances heon

AR ]
3 nand L

-

somowha: chanced, Tve 7 I +oxy iy now be revokeo at picas-
ure and a. th expiration of elevenm mon.ns o its <ocve
becomas invalid wnlcess thie stock holder issiing 14 has
specified thoredin s long.ly of vime for 1t Lo conitinue,

If an c.cgiion 7o diirccoors is now n2ld on the day
desi-nated by law, a moeiing for that purpose must be called
hy oho directors forthwiii:i in place of the previous limit of
thi'ée mon.is, aiki notice ihwersol siven in vhe some mennes
as for w:c aﬁkal clection., DUy an aidiwuaont Eéi-the vresent

voar, wie ckause is omivred providing that no verson shall

be uniitizd -0 vore :(hercat who e¢culd not have oxoereised
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ehe privilege if ine meeving had been heio e regular
Lirme an’ the effeci of Liiy would swemto be to Zeove zhe
dualificavions of the voter o bo detcrmined as in an’ ouo-
winary case, A ionth mast now clapse before ihe mimbars
Lhciwselves caf cail any such meating alihonsll previously,
L1y eouar. proceed without delay, imless thewre was no by Law
proviting o the anﬁ'xal eleation v they were ohlired wo
wvalilt sixuy ¢avs, Thov must also mive the same notiee as
when ithe meetins is pursuant to a notifica:ion of the ai-
rectors but if this requiccement has been complied with, vhe
stock holicoers present, no matter oy fow thoy may be, shall

gonstitute a quoinun and 1wy transact any business which cou/;l
properiy come up ai Liw arnueal me:iing, This consticuies
an exeception o Jhie fule as expressed in the fencral
Corporatcion Law, tlat a majoriivy shnall form a quor:um, Every
cirector must hold ds of ficey amn Jilgehoree lvs duiies
untili his successor 1as been clected,

Chiop. 295 of the Talis of 106D provided Hr chancing
the vine amd place ol holding i 2icetion for direciors,
vhen approved by a rmajority of the suoek anu wihile this
stavute 1is repealvi, nothing nas been inseried in aryr of
the new iaws .o wake its place, The only inferenee t0 he

drawn from this igs,that it was the intention of th Revision

4
2l
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Conrdssion 1o leoave whio navwer vo the rveuniation of the
by saws. The inspectors of election vho st be ap oinied
in the manner preseribed in th: by laws, befove aeting
at any meetine ol the stoek holders o~ roguired to tnolio an
oabth,faithfully to execuie tho cuties of thei~ office and
this mugt be Liled with thhe clerx of the counmsy in whien thio
meeting is hold,tosether wilih a certificate of the cegulld
of the wote., Previously <his precaun.ion uas necessary

only in the event of s an election of lirectors or soud
other ecorporate officerr , "Hacel inspector shiall be
entitled to a reasonahle compuensatioo for his servic.es o
be paid by the corporation axt i& any insvecior shall co=
fuise to serve or neg.ccu to avtuna at the cieetion, or if
ds office beconcs voocans, Tiis meeLting nay avpoint an in=

f/
svector in his pFﬁD wnlzss whe by laws osherwise provideoW,
The filing of an zﬁﬁfa report 18 now incumhent upon

Yaveiy parson or corporaition owning, leasing, operatineg or
in pogsossion ol a raiiroad wholly o, partly in this state"

Its contents syt be - the vear cndins June 3nth, instoad

’
of Soepw,. 3Oth7an5 iy is required o ne recordcd by Scpt. 151
in place of Dec, 20%vl, tts form whien was previousliy

embocied in tle stasutes, shail be such as the -ailroad

commissioners may prescribe ana it rmust be cireeted to tirmm
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ant Tiied in thieir office instead of nat of th+- Suate
¢n,ineer and sucveyor, Such quasverly ond fuicher satements
may be required as .he hoacn loons necessary and 1t nay also
change Jdie dave of whe a&bal report and of the I"iling therod}
bui wue period between the two shrli not be less than that
adreacy prescribud, I any renort is not eorrected wiitndn
ven days aftur notice, .he zwmwe peralry iz irposed as lor a
vo&al negliect wo file 1%, but tie cor:i:
vene bie time for food eausae shown,
Bvery railicac corporation rmisy now xeep ab its principal

officc or place of husiness correet bouks of aceount of all
business}and a2 suocek book‘conzaining she names of aii persons
vomare stoek o levs or within two yea.s (in pliace of itie
Ioomer place of six) lLave been, showing .ledr resi.onees,
the nurmber of shiares of stock neid by caci, the virwe ehen =7
whoy beeame the owners whorcol ant whie amount peid thereon,
The stock book umwse be o, & aily Guring business ho's

for the inspeciion of swock Lwlaers and Juarerien . craditors,
vho are entitled vo wakke exsracts thoereiiotis  The oricinal
statute, R. S, p. 1725 see, 1 weni Lo ong exirrme and only
reguired this book and whav in which the sransl:rs of stuock
were JQFlaﬁOP@d;LO be open for shivty cays reviois to any

e¢lecvion of «iizerers for the cxaminavion o 3.6e¢k hollers
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alone., The provisions rolating o this mavzer as passed in

iLY0, went to e opposite exurominy and presciibed thai all

W3

va2e books of the corpora.ion he openad - 2ily drins husines
hours “or the henefit ol all stock hols:rs one ereditors of
vihie corporacion and vheilr personal represcntativec. Uv::gf
eorporaiion thao now neplects or refvses to kecp Lhe

reqiiced books or to mzintain open for inspecetion, ony book

in conformmity with whe law,shall Torlfcis Lo 4o people

)
=y

&«f tho stato,the sun of i

4

t%ydﬂllars for every day oi such

ne~-zct or rufizal one il any oflfiees or arsent will wdy

nessects or rofuses o make a oroper ént.y 0. o exhibit
such book or hooks os to 2ilo. extracts to be taken thercefrofy
ho.hi L1 corporavion anl w2 officer or agent shail oo
orfelt o e injuosa party $S0.00 for ever, offendc ana
all cauases swseainoes by hii:, Previousir any officsr wheo
neglected or o2fused o cexhibit e prescribhod books was
.iable vo a t,\,nalmg £ 5250.00, half of ieh went o ithe
peopiv of the state and the remainder to whozver .ol

sue for it. ['o transfer of stock shall be vali’ as against

QJ

wne corporation, 1its stock holders end creditors, excine to

render .h2 transferee liabie for the corpora.: dobtg,

until it chall have been recorded in the stock bool by an

entry showing from and to whom transfe.red and in ony
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%Y
acticy: browt agains .he corpovation or its offices, dircci-
ors or svock h@ldors, +ihils book siall be preswpilive evicence
in favor ol whe plainwiff, |

Corporate stoek rmst be represented by Yeertificaios
procared by the direetocs and sisned by the prosidemy or
vieo-: z-esidzmt, and vhie seeretary or t.ooasurer and ssaled
with the gseal of 3le ecorporation", An important relaxa:zion
in rcenard to the issuance of siccek or bonds has been
accomplished by alle.iis ¥ labor Jone or prope.wuy actually
ruccived for tre use ann sawiful pnorpoges of bhie corporation®
o we accopted as a cooideration, bus no stoek can b do-

vered ok leéss than ius par valie nor bhonds issuicd for an
awaoaet beneatih their faiy market veloe, A o oa resust of
this ehangs ohe Jrore2 and effgce. of .he <desisions in
Ostensburg etc,,Re Re V Lol ley L leyos 118, Be R. B M. R. R,
V Clarke 2o H. ¥, 208, beach V Smiith $0 M. Y. 1186 and I, ¥,
ari: 0, Re Re V Vantlorn 07 i, Y. 473, maincaining that a
sutseripiion to :he swock of o railroad after incorporyntion
is invaelid and cannot be enfoircca, unless 1l0Y Lthercof has
besn paid in irwoney, has becn very materially diminin hed. In
dealins with subseriptions maice to stockaf:ier the organ-
ization of iwhe corporation, .ne Revision Co v:iszsion in roe-
quiring 10 vhereon o be paid to directors have substiiusoed

the word cash for money but this is evidenily, a mere chan,,uag
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rhraseolory, An important inserprevation vas siven .o this
provision in ‘cach V Sk 50 M. Y. 1135, where 1v wous helid
that it was not vhe intention of *he loniciatdre Lo invalis-
atc ev ery subseripiion until 1086 o beun peid thoscon,but
that azctual paynent at ony poriod afuer suvbocribing mode
wivh an intont to corpliete he subseription sho. o te
a‘eguate,and in Ogdeunsburs ete., Re R, V Trost 33 Barb. 541,
e eourt declasd ihiat spayrentd oi‘lﬁ&%ov.saoh subsceuiption
was necessary only when th2 eont. aet was envered inte afnor
incorporation,

‘If 21 svoek slinil be forifecited whroush non ray:wni ol
1nst31 nts as they bseo:w due, 1t rmay be re-issved or nav
stibseriptions received therefor hun if noi 5o subseriboc
for or solc at 1ts par value within six months afver ‘orfeiim
wee, it shalil be cwrelied anc cerucced ot che casital
stock., If this proc-ecing soinces .o capital stoch of th
corporacion below she legali dniitun, Jhoee wmonths are
allowe:. in vwhieh 10 obh-ain 4he requisitc ircrease afior

which, if iliere has been no corpliance, iz nsinsss mny

[
v
-

be closed as in ivasoeoivency, »In Mills V Stewvars <1 i1, Y. 3347

vhe conclusion was rsached that undeir the statute relating

vo forfeiture of stovwk by non poymen: of calls, a stock

holder cannoi be held personally responsible by a crceditor

. 1)
of the corporation for thqcompan%fé ehis even thourl Gr—=——2
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cenuracned before the stoec: was forfeitod and the additional
stipuiations wideh appear in cae now law have not appa ently
affer.ed this holdaing., If a roecives s beon appoinued,
all .n;2id subseriptions zhnell be paid in such ranners as he
or th: couri may alrect.

Yoo dho prohidbitvion whieh proviously exiswed Lhiab no
coavoration Which laz reoiuwsed to tkeot ony of its obligations
shall iransfeor any of its property to its orPicors, direcwors
or stock hmldcrsjfbr she poyremt of o deby, is added the
¢l s .M or wpon any ovher ¢onside-ation and $¥e fMfull valuce
ef v properuy paic i eash", and this is furter sup=-
pa€wnned by the provision shat no wransfor of *ve colporate
DSOPE LY nor any pogoent male oo lien evrcated by it or any
01 its offices our atock 1101:’5_0:"3) ,(?m +he corporation is ine-
solven. or insolvency is i :minen:, e:xcecuted with the intent
of giving a proefescnce 1o wny eretlior over oihioos, shiall be

g,
valiijana my eerson seceliving such ccoperity shall account
vherefor 10 w2 corporate ¢reiitors and stock holders,
Every officer or .ircesor sull.y 0 o violation of any of
these resuiavions shal. be personplly liable to the
creditoi's and svock holuais of the corporation to zhe full

gxuvent of any los:s sufizres by t.2m on aceount ithereof.

The Revision however, has failed <o onaect anythine corres-
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ponding to Chap, 223 Lawas 1884, which was aimed at selling
*short® in Wall St. This statute prohibited any officer or
director of a railroacd corporation from sellinc or being
interested in the sale of, any shares of stock of the cvorpo=
ration of which he is such officor or director, unless at
the time,he was the actual owvner thereof and every violation
of the act was punishable by not less than six months
imprisonment or by a fine not exceeding $5000.00, or both,

If & stock holder desired to pay a morigage debt pending
fore closure, he may do so at any time previousito ithe sale
thereunder, but the ®xix months period, after the transfer
in whieh he could previously purchase, is now cut off, The
owner of a lost certificate has now the additional privilege
of applying to the Supreme Court of the district in which the
prineipal bhusiness office of the corperation is loeated
1o compel the exceution of a duplicaté.

In the formation of contraetual relations between
corporate bodies, the accomplishment of their purpose QT(
affording matual bebefit to =ach, frequently results in
injury, direet or indireot and more or less remote, both to
private individuals and to other corporations, The two
great safeguards, which though noi entirely new, have yet

been greatly €nlarged by the Revision Commission are found in
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Seecs, 7 of the Stock and 80 of the Railroad Law. The former
prohibit§any stock corporation from eombining *with any other
corporation or person,or the creation of a monopoly,or the
unlawful restraint of trade or for the" prevention of comp@-
tition in any necessary of life,® The torms used arc eXe-
secdingly broad and corprehensive and their autho-ative APPli’
cation will depend greatly upon the manner the coufrts are
dis posed vo treat them, The language used in the
Railroad Law is rmch less indefinite and in a certain sense,
more¥stringent, To the former prohihition that no paralell
or competing corporations of ihis state shall merge or
consolidate is added the stipulation; or ocnter into any
contracet for ths use of thelr respective roads or lease the
same the one to the other, unless the board of railroad
commisasioners of the siate or a majority of such board
shall consent thereto,% This inhibition,had it been in
existenes, would have caused a differont decisdon in Gere
V N, Y, Central R, R, 19 Abb, N, Cases 193, dmhoided in 1885,
in which it was held that tlhere was no statutory restraint
upon the lease of the West Shore R, R, by the II, Y. Central,
even though the roads are paralel and ecompeting., Stireet
Surface Railroad are expressly excepted from the operation

of this inhibition and by See, 78, thery still retain their
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former privilege of leasing, even though the roads he paralel
in which latter instance however, they were pronibited by
thie General Street Railroad Aet from exercising the pover
in cities of over $00000 population. This change renders
obsolete, Pesople V O0'Brien, 111 N, Y. 1, holding zhat the
corporations might econtract fof the usec for their respective
roads beyond the line of parallelism, This latter s:etion
which in general terms allows one railroad to lease amther
in all cases, nmst be constued in connection with Sec. 80,
just quoied, and upon the well rscognized prineiple, that
particular statements override those of broader application,
the authority whiech it confers must he pestricted to rozds
which are not parallel or competing,

Ro preference for the transacetion of business can be
given under the present law by a railroad to any one of two
or more persons or corporations,competing in the same busines
and thiz restral nt is added to that formeraly existing,
wnich applied only to persons engaged in itransporting
property for themselves or others, but the Revision has
omitted the previouslliability for the dam ges suffered by
the ag@%éggparZy if the provision is violated, If one of
two or more connecting roads feels itself injursd by the

other, it may ecary its complaintdireet to the hoard of
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railroad ecommissioners whose decision is final and withouv
need of confirmation. This simple proceeding is substituted
for the former method of pr:senting a petition to the
governor, who appointed three commissione- s to investigate
the charges and their report was inconclusive without the
assent of the Supreme Court,

The alterations which have been introdueed in the
practical management and operation o@%he railroad are not
of great importance and only those will be memioned which
are most ljkely to appear during its administration., These
changes will be conaidered first with reference to steam
surface railways and then the variations therefrom/with
respeet to street railroads in general,

UPon the payment of his fare, each passenger is entitled
to the tranaportation of his ordinary baggage not excseding
150 pounds in weight, in place of the former limit oflOO
pounds:fﬁion presentation ofﬁhe checks and 30 minutes notice
t0 the baggage master in charge of the train, it must bhe
delivered at any other rggular intermediate stopping place
besides its destination, The penaliy for injugggiuggage
is fixed at $50.00, in addition to the damages sustained,
all of whiech must be paid to the injured paruvy, while

previously,it could not exceed $50.00, half of which went to
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the eomplainant, If baggage - mains unclaimed,notice of
the sale cthercof must bhe published in a newspaper within
the county in which it igstored, instead of the state
papery,and " a copy of sue: nohice shall be posted in a con-
spicuous place at esach a0t or station, where any portion
of such freis .t or bassase romains unclaimed, av least
four weeks beifore such sale®, as well as mailgto the
owners residence,if i. can be ascertained, Perishable
freishih may be sold wiihout notice but proof of its chare
aciel’ must be made in the report of ine sale to the conp;
troller,

Few changaes have heen made in the rates of fare, exoept
that to charce five eents for overcoming an elevation of
Irom 300 to 1000 feet per mile, it must be accomplished
within a d¢istance of two miles, and that when a railroad,
nox exceoding twenty miles in length, attains an elevation
of two hundred feet for cevery mile, instead of two hundred
ars “ifty, it may charce ten cents, The penalty for excese
sive fare may he imposed Ffor either asking or receiving it‘
instead of requiréng hoth elements to he present., In
Johnson V, Hudson River R, RN. Y. 435, decided in 1872, it

wao raintained that the General Rail.oad Acet had the effect

of authorizing an cexisting railroacd, whosc prescribed rates
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of fare were less than the amounst therein determined, t0
inereass its rates -0 such limit, Tgﬁ decision however,
was rendercd obsolete by Chap. 724 Laws 1887, amending Sec.
28 of t:av act, which added the clause, "the re—-enactment
of this provision shall not be construed as increasing the
rate of passenger fare which any railroad of this state is
now authorized to charge,* In the new law, this latter
provision does not appear and the effeet of the ommission
mist necesgsarily be to revive the doctrine aééggﬁﬁﬁ;a
in the above case.

The application of the law relating to the issuanee
of tickets and checks for connecting steamboatg,which was
limited vo steamers on the Hudson River and to railroads
terminating in Albany or groy, except the N, Y., Ceniral and
the N, Y. and Harlem, has been extended to all conneceting
s toamboat and railroads lines within the state, The alter-
ations which have been instituted in the statute as#ide
from the minute details, are the éking of its application
permissive instead of compulsory, the insertion of the
privilege of charging for the iransfer of a passenger or
his baggage from depot to landing, %hidh formeraly had to

be done gratuitously, the extension of the penalty for a

refusal to sel. tickets or check baggage to stcamboat
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companiecs as well as railroads and the grantins of permision
L0 rallroads to cemand of steamboat companies, pavment of
ghair charges imneadiatly upon the delivery of any freight,

Fences, farm crossings and cattlc guards rmst be con=-
structod as soon asthe comaﬁﬁy hasg acquired the wipght of
way for its road and wherever reasonably necessary, and
any one in posession of the corporate property is liable
for a noeglect of this provision as well as the owmers or
lessee, The fences, which neec not necessarily he of the
heightv prescribed by law for a division fence, cannot he:rn-
after be built of barbed wire , In passins through forest
lands, crossings nust be mainta ned wherever reasonably
necessary in order 1o cnable zhe land orners to obtain
vimber aond logs, and in case of neglect or dispute, “he
Supreme Court may compel the construction of the‘same by
mandamu@ and also detsrmine the locaition, In Rochester ana
H, V. R. R. Co., V Myers 17 N. Y. Supp. 311, it was held that
this privilege of the land owvmer  of roq.irging farm
¢rossings o be constructed misht be considered in ve-
ducing damages under condemmation proceedinss, In cities
and villages of less ithan 50000 inhabitants, where the
erossings are protected by gates, the local authorities

camnot limit thie speed of passing t-ains g@ less than
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forty miles an hou., which'is ten milcs faster than was
previously allowed, I a station is situa~ed vithin the
limits of an incorporaiod villege, it ra:st be given the
name of such village o:r i the-e are wwo, ‘he one nearess
the ceorraphical contar rms"be so denominated, but no
station whatever, wheﬁgr Tor freicsht or passen/éers Baw
be <iscontinued withont the consent of the railroad come
missioners,

If an engineecr f:2ils qb‘stop hefore paaching the grade

erossing of another railrpad or vioiates any rule of the

/

i

railroad commissioners in regard thereto, he shall be
liable to a penalty of $100.0quhile tha: of the corporation

or any rerson operating the road is fixed at $500.0Q,in
place of *not exe:zading $500.00%, and the fine to be
inflicted upon any company or ins officcrs or agents for
stoppin~ cars or horses upon any such erossing for the
receiving or “eliverins o passeng rs or freighi shall be
$250.00,instea of not lzss then $50.00 nor wory thean §500,00
These pcnalties were formerly sued for by the Attorney

: s N
general and all revove;ies were paid into t?@ gen?raiﬁfund“
of the state bus as vi:is rrovision has not been inserted

in tho new laws, it may be assumed ihat the action would be
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for the honefiv of the informant, The forner punishments
whieh were inflicied lfor violatins the statutory requirements
in regard to switches, warnins signalg,guard posts, couplers,
brakes and tools in rassencer cars range)from $100,00 for
every offense with $5,00 additional for each days continu=
andge, to $1000,00 and $100.00 daily durins the infringement,
and in place thereof is substituted .he uniform fine of §100,
for every violation of the law and $10.00 for zach 24 hours
of its perpetration, The irailroad commis;ioners have also
had their power materiaily extonded in this conneetion,
so as to authorize the use of any safec guarg other than
those mentioned in article II of the Railroad 1aws, and anwy
negleet or rofiisal o comply with any recommendation of the
hoard with reference thereto, renders the corporation liable
20 the above mentioned penalty.
Th2 general aet in relation to narsow suage® coads
(
contain¥cerzain restrictions upon che wei?ht of the enpines
to be used and theif gpeed, if the rails ddd not oxeceed 25
pounds per lineal varc in weight, but they have besn ommite~
tcd from the new laws and such roads will henceforth bhe
bound only by their own discretion, unless the railroad

commissioners repgulate the manner, If ..c Post ijaster

General cannot agrec wiih any railroad company for the
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wransporvation of tie: maiis, ihe railroal commizzioners
shall aet as a bhoard o arbitration =o ~eeils upon .inc
te-ms, insu:ac of a corvittee of three appointed hy whe
sovarnor,
Only one conductor oi* hrakenan on any *:2in, instead of

nl.,ecan be appoinicd fo. the ¥pressrvation of or~d:r and

)

of all persons cormitging

ot

of the publie peace,ant .he ar-us
o £ mnces upon he lant or property of tiie corporasion owning
or operating such czilroad,? bu. such person is no longer
required 1o fake the oazh of office belore .h- secreta:s

of state of a county eleark, an’ the ;enalty o 3£50.,00 for
nezleciing or refusing to Pt‘ perioss nnis dutics ig ome °
itted, It i: also no lorgesr requisiie wo jost a zopy of
thzse crovisions in a conspicuous place in each passenger
car, HNoc pcerson can be erployed as driver or conductor or
in ary other capacity —vorn anys ~ailrood,if addicwed to the

use o7 invoxicating iiquors o if not “it and compeicent

Tee cutly of ~epairinc the streets which was puoeviousdy™™
imposz2d only upon those street surface railroads incorpor-
ating or cxt.oniding wncer Chep. 252 Laws 1884, is now requisred
of overy sircet surface railvay, wilchh will obviously in-

clude many companies previousl) exempi, I. (hie eonsiruciion
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of any such road within rhe prosceribod ting is prev-ntedby
el procnedincs, tho supron: courd may extend vhe period
as formerly bhut not for & worm lonmer than thal Qwringe which
the obstruction continuved, Sec, 101 of the Railroad Law,
whieh prescribes the rate of fare to be chargoé,by streect
surface railroads, toes not arply *o any nart of a raillroad
constructed prior to May OGth 1&&4, the date of the cnactment
of the General Strect Surface Railroad Act, and then in
operation, wless the corporation owning whc same shall
have aequired the ~igh*t to exiend such road, or to construet

i nave

branches uhereqﬁ, mder such chap/ or shall acquired che
risnt to extend sueh road Oor Lo consuruct branches thereo%f
under the provisions of this ariicle {Art.IV. ), in which

ta rate of fars shall not excued itz authorized rate

Q
<
6}
=
o+
=+

prior o such extension®, and no corporation which has bhem
formed under the rcerneral aet above mentioned, or which
shall bhereafter be orcanized under the new laws shull charge
more ishan one %gg;g'within the limitdof any incorporated ~
city or village for passage over its main line and branches.
If two or more corporations have entered in%o contractual
relation for the Lrenasvortation ol passengers houever,

they arc nov obhlised to carry for onc fare onliy

whhon the

roads are situated wholily within the limits of any one
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incorporated city or village.

A streei surface company need now have operated its
road upon the greater portion of its proposed route for only
five years inatead of tem, in order to preserve its corporate
rights, but the entire seetion (See, 106) relating to the
preservation of corporate rights an®@ the operation of
brahches is applic able to only those c¢cities and towns
«hich have less than 20000 inhabitants, By an amendgment
of the present year, the Revision Commission have stipulated
that no sireei surface railroad can hereafter, in any
incorporated city or village lay down center bearing rails,
but must provide %grooved®, or some other kind approved by
the local authoriiy of such shape and so laid as to
permit paving stiones to como in close contact with the
projection which serves to guide the flange of the ear
vheel, If any such road has croesed a bridge as a part
of its route for at least five years and therafier,
another is pubsigtulted,the company shall be deen/ed to
have the fightﬁﬁo eross *ho latter and 10 make all necessary
changes and extcnsions ,

All &ifietdity in regard to the question whether Art,V ~
of the Railroad jaw applies also %0 railroads built upon

the gurface of streets or avenues is removed by the ingeriion
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o7 the clause rnatv no corpo.ation shall construet under
anyn of its provisions, *a sirect surface railroad %o run
in whole o, in part upon :he surface of any cstree: or
highway"/ﬁ If any corporation :«hich hasg cons.rucied or
put in operation a roilway unider this ariicle desires to
abandon or changs itg cowvie, it sy prosent its petition
Tomi 2 mayor or hoard of supervisors agthe case may ove,
for hig or their approval ane Jirectiongthat it e exhibited
to whe supreme courc, which may when appoint five commission=-
avrs to delormine ine question., The previous method allowoed
L mayorféupervisors Lo avpoint disrsetly without any
otlwey formality, 2nd with refarenee to those sorporations
yreviously owganiZed7this procedure is still retained, The
appointees musi hear the apnlication of all parties who
nays he interested therein as well as the corporation,
and bhefore ithe coad ean be construetcd upon any new route,
tihic conasen. of one half of Lne azjacent land ovners must
he obtained, <he som: as for a streei gurface railway, IT

the commissioners decide upon 2 new locaiion or exiension

~ly

of the route, :hay glwll ascertnin the vnecuniary - anage

s

resuiltine Lo pioveriy owners and proceed as prescribsed in

Saes, 125 an’ 135%, chile i the ~oad is 10 be fosfeitnd,

and is sitwated wholly or partly within any ciuy limits,

N
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it muse bo e to uhe rmnicipality instoad of the  bhoard
of supervisors, These provisions nowever, 1o no: anthorizé
tie losation of a rails ot upon any lands on which 1t
could nor have bhesn consisucto i prior .o the dth day of June
Loui,

gac, &49 whiech was enacted during th @ last legislative
session,proviuws iha. ithe suprams court may for mood cause
ahown,axgunu the tLae wiuwnin whieh 2ny act is requised 30
he ¢one by Art, V,,one s<¢ar but oni) one eéxtunsion can he

©

]

granted.,  Tou also acds ithal any elevaned rallroal co.oo.;ation
nov opuvsaving ivg road shall he desmed o have bheen duly
inlorporated noivhivhastanding a failure wo ingert in ivs

artieles of association, the roquisite stazurory maziorst
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VII., The Foa»’ of Railiroad Corviizsioners,

Each member of tho bhoa:. of railroa: ”OMKlsblonc‘B?wuo
arc now choscn without oefzronee to parties o, ~won tho
!;\ \ l’ .
sceorzacncacion of any parwiculiar officiais, holds 1is oifice
for five years ongd until his ‘successar -hall have bec
/
appointed and malified, which is subsiiticed in p.ace of

the former nethod of Aividing the tenmure invo three,four
an. five vear perieds and in casc of a supencion, the office

itself simnly bhecomes vacani withouny an expiration of the ==

I
term as {ormc. =i, ALl aproinices of ih. board .usi: take
\

the constiztitibnal oath of office, whieh .as p.aviously
required only of lhe seecrebary, accouniant ond inspocsor
ana theil: acceptance of the appoinvrent depenis upon wheir

freedo:: T.oorn any interest, direct or indireet, in 2 raii-

coa.. corpo mavion, Thoe resurietion howaver the v the commis~

sioners shall no: be engaged in any o.ier busincss voceatvion
1s ~ormoved,
Any member ol the bhoard may no. enter upon Lhe :railroads
- - : : . § — i~ 5 R oy "
of ony corporernion cowns business within thc svaue’“pc JErR
it bhe dorwesiic or notyanﬁ may cexomine its books onéd affairs

an i eompael ohie prodtetion of orrisinal papers as well as

copies, An ¢xp-ess inhibition is placed upon giving "

publiciy té& any infor,ation thus ebiained, in place of ~he
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previous statute vnhicr proviae: thav the commiszioners shoud
noi bpe required to mowe publiec any such knowledse, appar-
ently lcaving the matver in stielr discretion, But the re-
visiern a3 omitted, <hie elausc makine it a misdemcaror for
officer oy arent ¥ onv railrcnd cosporation rto neglect
or refus: to frraislh any statermsnt or report required hy the
ard or wo wildfully hindos or delay it in the dilscharge
of i¢s duiics, I r:quusicd by wne corporation, the board

-~

must si: for the purpose of any examinatior or investigaiion,

in the city or town where its principal business office is
0 i . . s
dca.ed, ant if the subjecw ol repapls 18 und.vr consideration

and any rseomr:ndation made by e board is nouv complied

wichh within a reasonable time, a definite period may he

fixed for their compierion, an? the corporation still
refses to comply, the matoer may be reported to ths

attorney ~cneral, The suprome cours, speeial term, is

ons an’ recommendations

pie

also iven power Lo OW#O“C" Liie S 2cisi
of e hoars by mandamus, subject 10 are al to the reamal
termn and the court of appeals, which may reverse upon the
fact§as well as the law, Thae%ddition of this clfise is
unusually important in vicw of the decision in People V, i.Y.
2. W. R, 7, 204 N, Y, 58, . hcre 1y was held “hat the board

of raii-oa comissioners has no powa: ziven 10 it nor is
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av.iority siven to anys couvrs o wnioree ius Jceisions,

that 1vg procvedings ond delcerminaicions amount 1o nothing

more thm m inguast for intormation, Iv was also dec

-

2t no oblirarion is iwposed upon railroa.cs Lo provide

tepows for pass:omrars or {reichs  woare hwises hich is
arvarently pood law undoer the rovigion,

ALl cories of papers fiied with «hw beard inordsr
used as avidencs must he ceriiiisd under iis officlal
No railroar corporation can now offer any rosition or
rent w0 any clerk or employee of the commissioners as

as 0of iine board. gnd the clause making it 2 misdemeanor

violate this provision is incorporated in.o See, 416 o

ana

ided

&)

to be
seal,
appoiny
well

to

f the

Penal Code, It was sonowhat conhtful under the language

of vhe ripeal-’ elanse waether all the minor officers
attachcd 1o the board misht he transported over ithe
railroads of the state free of charge but th:vy now have
Lhis right heyound question, All salieries ani exponse
a.: Lo he paid quarterly oiv of Tunds provi“ed thercefo
hy *ho railroads of the state upon an apportionment ma’

the comptroiler, If he railroac lies partly within a

£

5
r
¢ by

el

yartly without 1t state, it ean bhe assessed only on vhat
I s

part of its not income which bears the same proporiion

whole net incomoe 7as the line of itg roa. wiihin tne st

to its

ate,
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bears to i.g wiiclo songth, Under the statute on which
these poovisions are basedw, the question arose in Peoplo
VN Y, 0 &W, Re . 106 N, Y, 265, whether the phrase

5 M . .
YLengln of main track or tracks? in-luded branches and
3

/Rl

auxiliaiy ,and it was weeided that it &id, so that while ulc

word"branches" is ingsc.c.ed in See, 170, it does not acd any=

thing .0 the scopce of tho Law,
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CHAPTER VIII;
The Condemnation Law,
In dealing with the law relating to condemnation pro=~ °
ceedings, the purpose of the Revision Commission has evi;
dently been to set forth in full and in complete form, t£e

procedure to be followed in acquiring lands, not only for

#

railroaé purposes but for &ny other‘publip‘use;‘ The new -
law, which has become Chap, 23 Title 1 ode of Civil Pre=
cedure, is based iargely on the m;thod of comdemnation
prescribed in the @eneral Railroad Aet, and the Rapid pransit
Act,bothﬁof which are subsbantiﬁlly the same, but ihe |
details of the proceeding are now specified elearly and
accurately; The nomenclatiure of the Code has been largely
preserved, each party being termed plaintiff or de fehdant

ag in am ordinary action or special proe¢eeding, and the
variow customary phrases havé been liveraly used, The
method provided for dis posing of the issues raised is
sumary, thus avoiding the vexatious delays frequently ine
cident to practiee under the Gode,but‘the'procass being .
entirely statutory necessitates a strict compliance with

the prowisions wéﬁﬁ-the law,

gec, 3358 defines real property as ineluding® any right,
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interest or eésement therein or appsrienance therto¥, thus
following the interpretation of the word, given in In re Met,
Klevated R, R, %26 N. Y. Supp. 278, as it was used in the
General Railroad Aot‘. The gcope ol the law is therefore
unchanged but all unceertainties as to V{"iet.har- incorporeal
heraditaments could be included und.r the term real property,
is now removed, The contents of the petition that commences
the px-oceeding/which must be prusented to a special term of
the Supreme Court, the original jurisdiction ogthe general
teima being abolished, have been very materially enlarged. '
The new specificat.ons ar /r.haa it mast state wh‘ethex? £he
copporation is ¥foreign or domestic, its principal place of
business within the state, the names and places of regidence
of its. principal offices ant of its direectors, trustees or’
hoard of managers ds the case may be', and the object or

' oty
purpose of its incorporation e kY 1 the

owner of the property desircd is an infant, lunatie, idiot,
or habitual drunkard, the name and place of resicence of his
general guardian, committee or trustee, orif he has none,
of the person with whom he resides; also the name and plsace
of égr residence of any agent in the state of a non-resident

owner authorized to contract for the sale of ithe property,

a sta&tement of the en% of inquiry made, if the name or
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place of residence of any owner cannothascertained, the
value of the property.to be condemmed, and that all the
prelXiminary steps required by law have been taken to entitie
the petitioner to institute the prooeeding. These essentials
as they appear in the Genaral and Railroad Laws are,{(l) the"
filing of the certificate of incorporation with payment of
the necessary taxes and fees (General See, 3), {2) that ten
per “ecent of the minimmm amount of capital stock authorized
by law has been subseribed and ten per cent thereof paid in
eash to the directors (Railroad Law Seé. 2), (3) making and
filing with each county cle#irk, a map and profile of the
‘route adopted in each county certified by the president
and enginesr of the-corporation (Railroad Law Sec.‘@);‘&ué
(4) the expiration of fifteen days from serviece excepz in
case of street surface or elevated railroads, of a writteh'j
notiee wpon all occupants of the lands sought, of thtlfiling‘
ofthe map and profile of the road; In place of'thiS‘last
requirement above mentioned, the General pailroad Act -
simply called for a statement that the whole capital-stock
of the company had been subscribed as required by law, thet
the route hadl beéen survoyed and eertificates o such location

filed in the proper ecounty clegﬁg‘bffices, thiis omit ting

several conditions prece’digg.to maintaining this proeceeding,



88
Ifthe railroad were narrow guaged however, it was essentisl
that $2000,00 be subscribed for every proposed mile and
ten percent pnid tlwre-on in cash, The petition must also
contain a prayer that it may he expressly adjudgsed that tho
public use requires the condemmation of the property in
question’ that the plaintiff is entitled to take it, thus
making the appropriation of the land, a judieial question
Br the court to determine , This eclause ¢id not exist in
any of the statutes repcaled buﬁ in the Matter of N. Y.
Central R, R. , 688 N, Y, 407, thc court decided to the same
effeect, holding that the controverted fact muat be presented
in some form,
= The insertion of such a mass of details into thepetition
is certaiﬁly subjeat to crizicism, as failing not only to -
gerve any really useful purpose but on the eontrary, to aect
as ‘a hindrance to the free working of the law'. Ir towaraa
the close of the proceeding, it is diacovered that some ef
the preseribed mimitiae are omitted from the application
of the company it may well be argued by the defendant that
the whole case is vidiated and as the costs would be t;'axed/
‘against the plaintiff, such objections would be most stromus
ously urged, The changes are certainly not in the ling |
of simplification upon which the Revision Commission have

proceeded,
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In the interpretation given to the previous laws, the
courts have legislated variouws faets into the petitioﬁ. In
the Matter of Saratoga Elesetrie R. R, 58 Hun 287, it was
held that under Chap, 252 Lavs of 1884, the company must
state that it had acquired the consent of one half in value™
of the adjoining property owners smd of the local authorities
to the construetion of its road)anﬁ this holds good under
the ahove mentioned clause of the revision requireing a
statement that all the preliminary steps have béen taken.
In N, Y, Central R, R, V Plerce, 33 Hun 274, the Supreme
“Court held that where a railroad alrsady located and c¢ompletad
seeks to acquire additional lends, its application need'hot“
state that a1l the faets to e alleged in prodeedings to -
acquire an original route, It may well be questioned whetehr
this decision ig of any “fopce now]for See, 3359 makes this
title apply 1o all condemmation proceedings whatevef,' The
* Mat ter of Uet; E&evatéd R. R. Co,, 18 8tate poporter 134,
i8 to the same effeet, The general cluse of both the Raile
road Act of 1850 and the Rapid Transit Act requiring the -
-application to contain a discription of the real estate
sought was consitrued in the Matter of N, Y. Central R. R,
70 N. Y. 191, to mean such a d€seription as will show its

location and boundaries, thus exacting the same particulars
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as are mentioned in sub. 2 of 390; 3560; The conelusion of
the court of appeals in §, R. T. Co., V Mayor swé etc;, of
N. Y. 128 ¥, Y, 510, that upon obtaining the necessary
congents of the public authoritges and property o¥mers, a
légh is created upon the lend designatced as the eompanifﬁ
route in its eertificate of incorporation, which ripens into
title throush condemmation proceemnf‘ appears to loos none
of its force through the changes which have beén intyoducﬂda

A copy of the petition and notice is now served upon the
land owners eight d@ays prior to its presentation; ingtesd-of
‘teny which change is in harmony with the time required for
notice of motion, and proof thereof mafi?ﬁé%he same manner
as a summons in a Supreme Court action. The laws repealed we
were cumbered with directions.as to how serviee should be:
made under the various circumstanced which might' arise,
each statute differing firom the others have all at ‘variance
more op less with the Code, The effect of this change ix -
t0 render obsolete, the decigsions in the Matter'of N, Y.
Gentral R, R. 77 N. Y, 248, and in two Met; Bleévated R: R
cascs, 12'N, Y, Supp. 502 and 18 State Reporter 134, hold~-
ing that in condemning any portion of a street or avcnue3im“
‘geyvice by publieation is necessary only when the fee itself

'is to be taken and not merely the easement appuartenant there
10 o
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The statute under which these decissions wer: reached (ILaws
1876 Chap. 193 Sec, 2) if repealed, and no corresponding
section appears in the new law, reyuiring publication when-
ever a street or avenue is sought to be acquired,

The court is now bound to appoint an attorney to look
after the defendants interests whenever personal servise
has not been made and he has not appeared, and a guardian
ad litem in the ease of an infant or lunatie, whosc general
guardian or committee has failed to appear, which provisions
appear to be entirely new, There is no provision apparenily
corresponding wo that in the repealed statutes prescrihing
that in all cases not specially provided for, service of
novices and papers may be made as the Supremc Court shall
direct, unless the last clause of See. 3364 providing for
service upon guardians and attornies can be construed to
cover such cases, This section also applies "the provisions
of law and of the rules and practice of the court relating
to the appearance of parties in person or by attorney in
actions in the Supreme Couri% to the proceeding after the
service of the petition,

If the defendant desircs to contest the proceeding, he

mist now put in a verified answer containing a denial of

each material alllegation of the petition controverted by
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him or a statement of new matter constituting a defense,
The o0ld laws were simply permissive, allowing him te appear
and show causge againsikbh; prayer‘ofthe petition, and to;
disprove any of the fasts alleged in it, This was consgﬁbd
in the Matter of N. Y. Bridge Cg. 87 Barb, 295 and in Buffalo
ete,, R, R. V Reynolds 6 How., Pr, Rep. 96, %0 mean that the
whole burden af disproving bw legal evidence the facts
alleged in the application is upon the iand owner, and that
an affédavit or answer for thdt purpose is not swffiecient,
While the revision does not make any direct refercence to this
subject, yet it is clear from Sees. 3365 ard 3337 that the
harshness of thase holding has been alleviatéd and that it
was not the intention of the Revision Commission to plaee
property owners at such a disadvantage, especially in view
of the subsequent deeision in the Matter of N, Y. Central
R. R. Co,, 68 N, Y. 407, which practieally overrules the
above mentioned cases,

Sec, 3366 treats both the petition and answer as
pleadings, thus extending the holding in the Maiter of
Met, R, R, Co,, 20 8State Reporter 968, that in as much as
the application was in its nature a pleading, its allegations

could be stated upon information and belief, This section

directs their verifieation in the manner and by the persons
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preseribed in the Code for pleadinss in courts of resord,
Pormerfly the pevition was verified ss=& in accordance with

whe rules and practice of th.: courtvs, After issues raised,
the oourt itgelf may try the case, which it was hound %0 o
under the proevious laws or it may refer it, but in either
event a wriltten deolsion must be filed or delivered to the
atvorney for the prevailing varty within 20‘ days after final
submission ofthe proofs of the parties, The provisions of
the Code relating to the form and contents of?%écision upon

the trial of issues of facet, the exceptions thereto, and

appeal therefrom, the powers of the court or referee upon

As AR

the trialand to any mistakes or irregularities are all made
applicable. ., In the matter of Union Elevated R, R, Co. 113
N. Y., 275, following Matter of Sheeps head cnc;, RL Ro.
five Weekly Digest £&® 488, it was expressly decided that the
duty is laid upon the Supreme Court alone to investigate -
the claims of a corporation to take private property, hus
this decision is obvioué?without foree under the power of
vhe court to direct a rafereneé.

After a degision is reached judgement must be entered,
If it is in favor of thc defendant, the application shalllbe

e
dismissed with costs, the same as are allowed of cour%s to

a defendant prevailing in a Supreme flourt action; if in
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favor of the plaintiff or if he entitled to relief, no
answer havirng been interposed, the judgement must state
that the property is nocessary for the public use and
that the plaintiff is entitled to it upon making compensa-
tion therefor; whereupon the cowurt d@hall appoint the
commissioners., *“If a trial has bheen had,at least eight davs
notice of such appointment mmst be given to all defendants
who have appeared." This cormplete procedure is in striking
contrast with the former metho& wherein the court simply
granted an order or refused it, in its discretion/for the
appointment of the commissioners, of whom in the clevated
railroad law there were five inste-d of three, an< who were
nowv required to be free holders, but merely resiéents of the
county in which the property in question was situated,
Eight days notice of a meecting ofths commissioners, axcept
where they meet by appointment of the court or pursuant to
adjournment must now he given t o the defendants who have
eppeared, in place of the reasonable notiece w0 all the
parties interested, required under the repealcd statute, and
they are no lonzér ragquired to determine the compensation
to be paid before proceeding o the examination af any other
claim, The cleuses providing thet no reduetion s all be

made for ithe construction of any proposed improvement con-
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nected with the use for which the property is uo be taken,
when

and that the p roperty helongs to a railroad compmny, its
value shall be 1its fair value for railroad purposea/did
not appear in uhe Rapid Transit Ast but by Seo. 3370, they
are now made to apply to every condemmation proceeding. It
was previously the duty of the commissioners to decide
upon the compensation to be paid to a guardian or committee
of an infant or iciot, or to an attorney appointed by the
court, but this is now determined by ihe limal order of tie
court after appraisal, nor is i. requisite that theysign
wng report as was prescribed by the Rapid Transit Act. Each
comnissioner is entitled to $8.00 per day and expenses t0 be
paid by the plaintiif; under the Goeneral Railroad Aet, they
reteiveé#éjoo per day fo- services and expenses, to be paid
by the commny,unless %ho award rondered was »é€ss than that
praviously offered by the corjoration, when ithe burden was
shifted upon the lénd owner, while in proceedings instituted
by elevated railroads, the salary.pas mercly $3.00 per diem
for expenses and gervices 1o be paid by the companf.

After th® report has heen fil 4, any parity may move b
confirm it at a special teym, upon notise to the parties
who have appeared and it may be confirmed or set aside for

. s o/
irregularities s Tor error of law, or upon the ground that
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<h: award is excessive or insufficient., It was held in the
Matter of N, Y., Central R, R, 4 N, Y.60, however, thatu
such report might be set aside for ¥misconduet, palpable
error or accident on the parv of ivhe commissioners, such
a3 would authorize the setting aside of a verdiet or a
repobt of a refereé," This case decided in 1878 certainly
over rules Albany ete., R. R, V Cramer 7 Ho#. Pr. 1684,
Rochester ete,, R, R, V, Reckwiih 10 How, Pr, 168, Matter
of N, Y. ez¢,s R, R. 21 How, Pr, 434 and Viascher V Hudson
River R, R, 15 Barb, 3'77 holding that the report cannot be
set aside by the court upon moiion but that it 6an only bhe
aone on appeal, This lasat proviaion renders obsolete the
, degigions in the Matter of P, P, and ¢, I, R, Rs 13 Hun 3435
and LG Hun 361 to the effeet that the commissioners report
cannor be set aside for error in the gquantum of compensation
axarded but that it ean only be brought up on ajpeal, The
practice under the previous laws rcequired the plaintiff to
move for confirmation at either a gencmal kxmm-ar apecial
term, upon notice to all the parties to be affected but the
statutes failed to st‘g; ahy causes for refusing to confirm
the report, If the report is set aside, the court may die

rect a rehearing before zthe same or new commicssioners,

whersupon the proceedings are the same as for an original
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examination, while in ¢ase of confirmation, the order
simply declares that after payment of the award to the
land owners, the plainiiff shall he entitled to the’fa‘kae\

posgession of ihe properiy. The provious order of confirma-

e

tion was an elaborate affair containing the substance of the
appraisal vroeceedings, a disceription of the real estate
Anvolved and a direction as 1o whom the money should be
paid or where deposited.

In the Matter of the Rhinebeck etci, Rs R, 87 N, Y. 242,
the court maiﬁtained that the giving of -notice of the con~
firmacion of the commissioners report was permissive mereiy
in spite of the imperative language”shall rive noticgr
(Chap. 140 Laws 13850 See, 17 ). The correspondinr clause
appears in Sec¢., 3371 of the new law and it would appear
from the use of the wordf%@on,das if thias decision were
rendered obsolete and that notice was a condition precedent -
t0 a motion for confirmation, In the Matter of P,P, and C,.
I. R, R, 85 N, Y. 489, it was held, EarlJ, writing the
opinion, that when a new report of :he commissioners ig
ordered which iails to change the amount first awarded, it
need not be presemed to the court for confirmation bus is

of itself final and conclusive, This decision is cortainly

founded in reason as well as  in convenience to the parties
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interested, but 8ec. 3371 direcis ihav thu same proceedings
shall be had for the eonfirmation of iLhe second report as
Ffor the firswu, which would soem to prescribe the same
formality of ohtaining +i.@ approval of ithe court even in
such a case as this,

The constitutionality of the ciause direeting thie ocon-
firmation of the report was attacked in the Marter of W. Y.
Central R, R, 60 N, Y. 118, on the groun@ of taking private
propervy for public use witnout just compeonsation, %in as
nuch as it does not direct the compensation to be paid to
the rarty claiming t0o own the land but to ba deposited in
hanlls 'subjeet to the order of the court¥, but the objeetion
was held untenable, This diffieulty is avoided in the
regision by the instruction in the final order to pay the -
award direet 10 the property owners,although it 1is provided
that a depositg of the money to the credit of the owner
pursuant to the direcrion of the court, shall be decmed a
payment, After the award of the commissioners has been
recorded and the moncy deposited, the title 10 the property
rests whélly in the corporation~«—0rownethhe Watertown eic,,
R. R, 8 How, Pr. 457, -

See, 3372 relasing largely to the offer of a purchase
price by the company hefore presentation of the pemizion}and

the taxing of costs if it is not aeccepted, is almost entirely
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new, as none of the railroad laws repeal éontain any ocorres-
ponding provisions., In Uk D R. R. ﬁ-!o ross 31 Hun 83,
although not necesafgry to the decision of the case, it was
argued that the expensc of taking private property could
naver be charged acainst the person owning it on the theory
that the charges might cqual if not exceed, the value of '
tha property taken, which would violate the constitutional:
provision requiring just compensation to b2 made, This
diffieulty is avoided in the new law by pI‘OVidi"hg, that *if
the offer .i? not accepied and the compensation awarded by
the commissioners does not exceed the amount of tlie offer
f%xith inter:81 from the time it was made, no costs ghall
bhe-allowrd to either party'.“ The decision in Rensselasr eia,
R. R. V Davis 55 N, Yy 145, !&xat in taxing costs no extra
allowance can be made under Sée. 309 of the Code is rendered

obsolete by permission to grani such charges¥, not exceeding

i
’

5% upon the amount awarded,*

in pla‘ee of the former method€ of recording at length a
gertified eopy of the final order of the court in the
sounty elerk'’s office, the order itself must now be attashed
to the judgement roll and the amount to be paid, docketed
as a judgement against the person llable for ithe same, which

may be enforeed by execution the same as an oxd inary
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Supreme Court judgement, Before the plaintiff shall be
entitled to posesion of she properiy, he must serve a
cortified copy of the final order on the owner and if oc~
gupaney is not then pgiven, paymént heving been‘dulyﬁmade;
the pAintiff may apply 40 the court-without‘ndtice, unless
it is directed to bhe given, for a writ of assistenee whigh
is executed as in other similar cases. The General Rail;
#Oad Act was congitrued in the Matier of N, Y. Central R. R;
60 N, Y. 116}to give the Bupreme Court power to make an

order or to igsue a procegs Lo possLsSs a railroad corpor-
ation of lands acquired by comdemmation, o that the intrOﬁ'
duction ofthe above menmioﬁed writ is not entirely new,

The holding of the Bupreme Court in Niagara ete,, ﬁ. ﬁ.
V Hotehkiss 16 Barb, 270, that it was not justified in
issuing a writ of poséession or assistance upon the appli-
cation of tre railroad is thus rendered obsoletg.

The elauses of the repcaled statutes are omitted provide
ing that after payment of the amount determined upon,all
persons who have been made parties to the proceeding are
barred of all right and interesiti in the real estate dwring-
the existence of the corporation, and that if the company

neglaet 10 have dhe fidal order of itlve commissioners recowied

and to mako payment within ten days afier the date of the
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order, any party may have it recorded,and thereupon the
money direected to be paid shall become a Iézﬁ on vhe property
acquired, enforeable either atv law or in equity,

Previously, if the plainciff desdred to abandon the
prodeeding, he had 30 days after writien novice of whie final
order in which to do it -- his time is now limited to 30
days after the entry of the ﬁﬁerg and he is &lso required to
serve a notice in writ%pg of such abandonment, A8 regards
elevated railroads, the privilege would sc¢em ©0 be new in
as much as there is nothing corresponding to it in the
Rapid¢ Transit Aect. The resulv & vhe change in the law is
10 render nugatory, the decision in Maiter of Rninbeek ete,,
R. R, 87 N, Y. 242, that afver confirmation of the commisa-
sionergthe corporation cannot abandon the p roceedings |
wirhout leg¥vofj%burt.

Various imporaant changes has becen introduceed relaving
10 appeals, the gencral purpose of which is o give
property owners greater opperiunity o test the proceedings
of the commissionerg, The appeal must be heard av a
general term alone instead of av either a general or special
term, and it must be taken within 30%days afier serviea on

the appellants attorney of a copy ofthe order appealzd from
and notice of the entry thereof, in place ofighke Xdesm within

20 days after tho confirmation of the report., This abolition
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of the appellant powers of the special term is not really
a change in the law for in the Mavter off the Met, Elevated
R. R. Co, 37 Hun 130, .ne Supreme Coury decided that thomgh
See, 18 of the General Railroad Aet gives ihe power of
rFuview t0 both genwral and special terms, yet such appeal
is governsd by the procedure adopted by the court throughout
the state, which is to resiriet such appeals 0o the general
term, All the provisions of Chap, 12 of the Code reliating
10 appeals 10 tie geheral term are made applicable to this
instance but the appeal woes nou prevent the possession of
vhe plainuiff, exeept by order of the: ¢ourt upon novice to him
The review brings up all the proeceedings subse;jquent to che
Judgement and also those antecedent thereto, if the appeliant
gstates in his notice that he desires thasm reconsidered and
a case and exceptions shall have been made out,

In the Matter of tls Union Elevated R, R, 113 N, Y, 275,
it was decideddthat the court of appeals wili noi interfers
with the c¢onelusion of t 2 courc helow as to the necessiity
of econdomning the lands in question but will confine its
review, solely to the validity and legality of the proceed-
ings., Neitner the statwtes under which this decision
was reached nor the present law make any reference 1o a lasth

appeal, so thai the effeet of this holding cannot he consid-
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ered 1mpatred. This decision follows the earlier one in
the Mat ter ofﬁ%ﬁ S. & M. S, R, R, 89 N. Y. 442, whish
restricted the power of the court to questioms of law
simply, but which also went ga step farther and maintained-
that the genoeral term as #éll, could reverse on no other
gz‘ounds'.

See, 3370 regulates appeals to the general term from
the Jjudgement helow, if in fdvor of the defendant, but
omits any provision for review in case the plaintiff shall
'succeed; This section is entirely new as no judgement was
entered under the former practice, The fdllowing section
copies the provislon of the laws repealed making the second
report of commissioners final and conclussive upon all thé
parties interested, This was interpreted in the Matter
of the N, Y. Central R, R, 64 N. Y. 80, Matter of PP, & OI,
R. R, 24 Hun 199, affirmed 85 N. Y. 489"and in the Matter
of W. Y. Elevated R, R, Co., 41 Hun 502, as not leaving tho
petitioner Wholly remediless but as pgiving him the right‘té‘
move to set aside {the report. The procedurs thus pointed -
out for evading the stringency of this rule has lost none
of its effieacy under the revision., This clause was also
made inapplicable in %1 ¢ Matter of N. Y. W, S. R. R. 38

Hun 048, 10 a case where the proceedings upon the firsy
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appraisal were dismissed without confirmation or any direetin
for a new appraisal ani an entirely new aetion was suhse~
queniiy commenced,

See, 3579 auvrhorizes securivy to be given by the plainti;f
whon he is in poseession ofthe property, for the purpose of
retaining his occupancy and staying all proceedincs against
him on account thereof, The following seetion gives the
corpany power to enter temporaridy upon the desircd realfity
after depogiting with the court, the sum set up in the
answer as the value of the property and directiyihe dlisposi=
vion to be subsequently made of sueh money, Thege two Segﬁ.
~..ien are exceedingly important axzitions to the statmte,
greatly facilivate the proceeding in case the speedy
acquisition of the property is desirable and by leawing the

necessity o i.cir operation to the diseretion ofthe court,
prevent any abuse of the privileges grantei, They are a
mos ¢ fortunatre relaxation from the stricet holding of the
supreme courfkglodgett V. Utica cte, R, Ry 64 Barbh, 380, ®
vhe effecr that und:r the general railrocad aet, a corporation
cannoi enter upon and occupy any land against the consenr of
yhe owner heforc having asceriained and paid the compensaiion

to whieh he is cntitled, which was followed in Jamaca ete,

go,, V. N, Y, ete, , Re R. 20 Hun 5857where a corporation
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desired to cross a turnpike,

Upon the service of the petition, the plaintiff may file
a 1iélpendena, containing the names of th: parties, ithe
ebject of the proceeding and & brief d€seription of the
property wo be affected thersby, whiéh shall be cohstruetive
notiee wo all subsequebt purchasers or incumbrancers of such
realty; This notiee must be immegdiately indexed by the
county clerk in thebook kepi for that purpose, in;the name
of esaoh cdefendant speeified in the lis pendens, The
daws repealed were without any corresponding provisions,
except the Répid Transit Aeiu, which prescribed that no
transfer of the realestate after condemmation had commenced,
should pass title and that the proceeding could be continued
ag though no conveyanee had been aviempted, The court has
power under See¢, 3382 to make ail necessary orders and di-
rections to effestually carry out the purposs of the law,
when circumstances arise which are not expresély provided
for but this authority would probably have been assumed,
by virtue of the doctirine of %implied powers¥, without
any express declaration to that effect, Under this broad
stalement may probably be included the repealed clause
allowing the court to appoint other commissioners in place
of any who shall die or neglact or refuse to serve, and 1o

add new parties to the proceeding upon due notice,
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