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As 10 the rrecise relation existing between the
directors of a corrporaticn and tye corrorstion itself the
authorities woul< seem at first glance to be-g¥ grcat con-
fusdon. They hold in verying degrees all the way from the
common law idea that directors are agents of the corporation
in its character as an artificial idezl entity, to the equi-
table theory that they are trustees of the corroration re-
garded as an aggreszation of individuals. Thus a Conn. Court
s3ys rlainly that they are agents and liable only to their
Trineciral, the corroration, for their acts. (26 Conn., 445)
Horton C. J. of Kansags says that they are primary agents of
the corroration, and in reference to the corroration property
acts in the relation of trustees. (21 Kas., 3CE). But the
prevailing doctrine undoubtedly is that the directiors are

trustees of the corporation. in Robineson vs. Snith,(3 Paige
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Ch., 222) it wes held that the dircctors were rersonally lla-
ble as trustees, for loss occasicned by their fraud or neg-
lizence. Phe Tnzlish rule is stated in one rlace as follows.
He (the director) is in roint of fact, not merely a director,
but he also fills the character of trustee for the sharenholder,
and he is, in regard to all nz2tters entered into in their
benalf, to be treated as an azent; tnherefore, there attaches
to the director for the benefit of ithe sharcholiers, al.l the
lizbilities and duties which attach to a trustee or agent.
Accordingly, if a director enters into a contract for the
comrany, he cannot derive any bencfit from it." §#25 Beav.,
586 ) In Law Rer., O Ch.Div., 322, it is sald "They are the
manazing partners of the comrany, andvif they abuse their pow-
ers, which they hold in trust for the coarany, to the dam-
age of the company, for their own benefit, thej are liable to
make zood the breach of trust to their cestiis que trustent
like any other trustee.wt But IMr. Liorawetz in Vol., I.,

sec. 516, says "It is clear that the dircctors or managing
azents of a corroratiocn arc not trustees in a technical sense,
althougn they are often called trustees in ractice; they

i

are merely azents, invested with wide discretionary powers in



the management of the company'!s business. The relation be-
tween the directors of a corporation and the company itself,
is, however, in many respects a fiduciary or trust relation.
Whenever an azent is vested with autherity to use any dis-
ereticn in the use of the rowers conferred uron him, it is an
imrlied condition that this discretion shall be‘used in good
faith for the benefit of the rrineiral, and in accordance
with the true purpose of the agent's aprointment. To this
extent, every agency which is not a rurely ministerial cne
involves a fiduciary relation between the rarties.t Prof.
Pomeroy in 3 Pom. Eq.Jur., sec. 1082, sives what seems to be
a very terse and accurate statenent of this relation,in

these words:— "The directors and supreme managing officéé of
corrorations are constantly sroken of as trustees. They

are not, however, true trusteces with the corporation or the
stockholders as their cestul que trustent, since they hold
neither tie lezal title to the corrorate proverty nor that to
the stock.. In fact directors are clothed =t the same time
with a double caracity, that of quasi tfustees and that of
agents. It is of the utmost imrortance to discriminate ex-

actly between these twe characters, and to determine accurate-
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ly, for whom, over vhat subject matter and to vrat extent
they arc thus trustees; for nuron this trust relation primar-
ily 4crend the cgquitable remedhswhich may e ohtained apainst
them by the corroration or by the stoekholicrs. From thelr
function ef agency are Zerived their zovers to act for the
corporation as a lezal entity; it meaéures the extent of these
powers in the management of both the external and internal
affairs; it fixes the rights and obligations of the corpor-
ation in dealings with stockholders and with third rersons.
The rights, duties, liabilities and remedies which results
from the dircetors agency are therevore lezal;the equitable
rizghte, “uties and rcmedies are mainly referable to the

the trust element of the dircetort's functions.® Judge Shars-
wood of Penn. says in Spering's Arr., 71 Penn.St., 11, "It

is by no means a well settled 1oint vhat is the rrecise re-
lation which cirectors sustain tc stockholciers. They are
undoubtecly satd by many suthorities to be trustees, but

that as I arrrchend, is only in a general cense, as ve term
an agent or any ballee entrusted with the care and manage-
ment of the rrorerty of another. It is certain that they

are not technical trustees. They can only be regarded as



n

mmndatori :s —--porsons who nave sratuitously undertaking to
rerform certzin dulies, and wno are, thercefore, bound to ap-
Tly ordinary sXill and ciligence,and no more." He goes on
to say that =mince they are themselves stociholiers, the pre-
sumption is that, intcerestecd ag they are in the success of
the business, they will bring their best juizment and skill to
bezr uron the duties of their office. Further, that since
they are asked by the stockho'ders to thus serve without
compengation, they should not be so striectly judzed as should
an azent or trustee of a ;rivate estate, and that for mere
rmistakes of judgment they should not be resronsible, pro-
vided the mistalzes werec honest znd fairly within the score

of the rowcrs and discreticn confised t- the managing body,
even though they were so gross as to arrear to others absurd
and rediculous. Zut Judse Earl in Hun vs. Cary, 82 N.Y., 65,
rrobably voices the consensus of autlhcrities when he says,
regarding Judze Sharswood's orinion just ziven, "As I under-
stand tanls tanguaze, I cannot assent as troperly defining to

any extent the nature of a director's resronsibility. Like

o'

a mandator: to wnich ne has been likcened, ne is bound not
4 ?

only to exercise rroper czre and dilizeonce, but ordinary skill
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and Jjucgment. As he is bound to excrcise ordinary skill and
judzment he cannot set up that ne did not rossess thenm.
When damaze is caused by 1is want of judgment, he cannot ex-
cuce himself by allczinz ~is gzross lzunorance. One who vol-
untarily takes the rosition of director, and invites confi-
dence in that relation, undcrtskes, like a mandatory, with
those who he represents or for whom he acts, that he possesses
at least ordinary xnowledze and skill, and that he will bring
them to bear in the discharze of his duties. (Story on
Bailments, sec. 182a)." In Hun vs. Cary, which was an ac-
tion brouzht by a receiver of 2 savinzs bank against the
trustecs, for allegec reckless exiravagance in the use of
the funds, it was held that the relation between the savingsﬂ«“k
and its trustees or directors is that of prineiral and agent
and that betwecen the trustees and devositors is similar to
that of trustee and cestul que trust.

In rezard to the relgbion existing between the di-
rectors and siiareholders, different opinions are rerorted,
but the rrevailinz doctrine is Frobably that the directors
are trusteces for all the shareholders.  Thelr fiduciary re-

lation is limitcd to cases in which tne acticn of the directors
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has affected the whole body of the shareholders; and when
onl?i%hareholder was affected, there was held to be no trust
relaticon between the parties. (15 Am.Rer., 245) Shaw C.d.
in 12 Metc., 371, says:- "There is no lezal rTrivity, rela-
tion, or immediate connection, between the holders of shares
in a bank, in their individual cara-ity, on the one side, and
the directors on the other. The directors are not the bqil—
ees, factors, agents or trusteces of such individual stoek-
holders. Robertson J. of the .Y.Sup.Ct., (10 Bosw., 391)
describes the relation of dircetors to shiureholders as re-
sembling a balilment. He says:- "There i1ay be a confidential
between

relatior subsisting,a stockholder and a director, creating

a certain duty by the latter to the former, or certsin rights
in the former wnhich give the former a rizht tc rrevent, or
sue for, the malfeasance of the latter. But I think it will
be found that neitherttrustee'not!agent' exrreeses such re-
lation, and that baillee of the carita: of the corroration to
pé&orm srecific duties therewitirh comes :mech more near to it.
He also holcs that in order to sue the dircetors for damage
done by their acts, a stocknolier may not sue alone bt must

. A )/ . . .
make the corroraticn a raty to ithe action. Fquity, however,
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has modified this rule so that iT the corroration will not
call to account ofricers who %ave cither froudulently or neg-
lizently excceded their suthority or if tne corroration 1is
under the control 5f those souzht t2 be made rarties defendant
the etocxhclders who are the real parties in interest may file
a bill in their own names nmaking the corporation a rarty de-

fendant; or a tvart of them may file a bill in: behalf of them-

gelves and all others stonding in tve same relation, 1f con-

=

venience requires it( (Peabody ve. Tlint, € Allen, 50C) In

<

this case it w .2 held that the directors are trustees for
the corrcration and that the corroration is itself a trustee
for the stocXkl:clders.

Uron 2 careful examination of all the authorities
uron this subject, it will Le found that althoush they seem
to bé in conflict, thcy 211 have one tuing in common. There
can be no doubt thst the directors of a corporation act in a
fiduciary caracity, or thai their 2uties and liabllities are
those of fiduciaries. There 1s no diszzrcement as to the
measurc of iheir duties and liabiiities, or as to the standard
by which their liability 1is measurecd. The 'nly difference 1is

ac 1o wno stand in such rclation to them as to be able to en~
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forcc suen 1lisbility. It is TroLibly true that, strictly
reaking, the only direct privity is between the directors,
and the corroration as an =zrtificial entity, and that the
dircetors arc trustees for the corzorzation only. Sut it can
not be questione, in the 1light of the authorities that the
shareolders li1ave such interest in the enforcement of the
trust, that they may in cert:in cases bring suit for that pur-
rose dircetly azainst delinquent directors.

Cominz now to the relation between direcior and
creditors, we find the rules heretofore stated not always ap-
rlicable. To the extent of créditor's interests, corrorate
funds are hecld in trust for creditors as well as for share-
holders. Consequently, directors having in their charge
funds on which ecreditors have valid claims and equitable
liens, but in the management o7 which creditors have ordinaryi-
ly no voice, occupy a positicn of trust towards the creditors
as well as towaris the shnarcholders; and owe it to ereditors
to rrotect their interests, as they owé it to sharenolders to
protect the interests of the latter. The only claim of
credltors 1is, of course, to be raid the amount due them, and

their main right i8 that the corporate funds shall not be
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recklessly mismanazed, or diverted from their true purpose.
And directors naturally owe it to ereditors to keer the cor-
Toration sclvent, anc to use the funds in furtherance of the
regular business. And, accoriingly, directors will be liable
to the rersons for whom theoy nold corporate fands in trust,

in which muzber crecditors are included, if they either by
fraud or negligence commit a breaenr of the trust confided to
them.- In the abecnce of zross fault or negligence, nowever,
they are llable only to the extent of the capital stock and

corrorate accets.



In considering tnhe towers of directors, we find
three generzl rules laild cown for their ~overnment, or more
strictly steaking, one gener: 1 rule and two limitations there~
on.

The first rule as to the ext:nt of the rower con-
ferred DLy "authcrity to manage the business of the corpor-
aticn" is that such power extends to the doing of any ordinary
act conducive to the sueccess or denanded by the exigencies
of the business; and sincec any rerson acting in a fiduclary
caracity must necessarily exercisc z2n honest discretion and
under certain circumstances may do acts whleh at other times
wvoula be in violation of his trust, so directcrs,may, in crit-
ical cmerzencies 4o acts which would e unauthorizcs under
ordinary circumstances.

The second ruie 18 that aut-crity to manage the
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affairs of a corroratéon does not autnorize the directors to
cnange the scheme of the ~orrorate enterprisc or the nature

of the corrorate businecss: nor doces it authorize them to

’
bring the business to a conclusion either directly, or in-
directly thought acts which would render the continuation

of the business as Tlanned imrossible.

The third rule is that since the constitution and
ahl autnh:rity thereby zonferrei, relzte to a specific enter-
rrise and corporate rurrose, no authority is conferred on
directors to bind the corroration in regard to matters having
no connection with the 6bjects of incorporation.

Turning back to the first rule the wuestion at once
arises—--llow is the score of the term ordinary act within the
corrorate rowers to be determinecd? It would hardly be
limited to routine cr clerical or ministerial business, but
would ceem to have a more comrrehensive meaning, Comstock
J. of New Yorkx Court of Aprcals, in zonstruing the term"or-
dinary busincss" wniex a2 by-lavw emrowered a quorum composed
of lecs than a majority of directors to itransact said in
19 N.Y., 206-17.~- "The or<inary bDusiness of the corroration

had, I txhink, no 1limit short of ithe varied and extensive af-
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fairs in whien it vas authorized by its charter tc engaze.

It could construct and orérate a canal, dezl in stocks and
trusts, and it could catrry on the business of banking in all
its devartments. If the due execution of these rowers did
not constitutc the ordinary busincss of the company thnen it
seems to me imrossible to suzzest any definition of the term,
ard the by-law becomes senseless and unmeaningless; and if
these express rowers of the corroration were embraced in the
terms of the by-law, 1t must necessarily follow that the
quorum designated took all the incident:1 authority which

the whcle board would poseess in the execution of the same
powers. In the operation of banking, which constituted one
rortion of the ordinary business it riight become necessary

to borrow money, and the power to do so existed. As debts
could be contracted the inecidental rower of raying them can
not be dobtes. Bo, the condition of the company's affairs
might requir a negotiation with creditors, and the rostporment
and sccurinz of their demands. To secure a debt, and procure
its forbvearance in a rerioc of embarassment, would not by any
means be an extraordinary act, in the sense of the by-law,

althouzh it mizht be wnusual in the magriitude and inportance



-14-

of the transaction.™

Accordéingly all business in furtherance of the cor-
Porate enterrrise and not involving any dcrarture therefron,
may be transacted by the dircctors. They have full auth-

0 tity7un1ess restrained by the charter or by—laws,to do any-
thing the corporation may do. In fact the board of directors
is frequently teérmed the corroration, and in the case of
savings banks, for instance, this designation would seem to

be entirely xrorer. ﬁyUnder the second general rule that 7?
directors cannot change the sclieme of the corporate enterprise
nor bring the business to a conclusion there are four things
dircctors caﬁnot do.

First.- ithey cannot change the nature or plan of the
corrorate business, nor in the absence of special authority
can they accert from the legislature any radical alteration
or amendment in the corporate constitution. But a statute
facilitating the exercise of franchises already enjoyed is
not viewgin the light of =a substantial change in the consti-
tution.

Second.- directors may not increase or deérease the

carital stock of the corroration. Justice Bradley in 18



Wall., 233-4, says, in ithis connection:-'V"A change so organic
and fundamental as that of incrcasing the caritzl stock of a
corroration beyond the limits fixed by the gvharter cannot be
ma‘e by ihc direclors alone, unless exrressly autherized so to
do. The general rower to rerform all corrorate acts refers
to the ordinary business transactions of the corroration, and
does not extend to a reconstructicn of the body itself, as

to aw enlarzement of 1ts capital stock." These LowCYs,

of course, recst entirely wiih ithe shareholders.

Third.- directors cannot transfer corporate rroperty
which 1is neccessary to the continuance of the corporate busi-
ness. cuch a sale is voicd as against non-assenting stock-
holders. But 1f the stoclinolders having notice, are silent
and make no cbjcetion whatever, by thelr acquiecscence they
will be taken as assentinz. (103 Pcnn.st., 546) So the
directere °f a corroraticn —ave no rower to zive away 1its
funds, or deirive it of any of tune meons of accomplishing the
purroses for whicn it vas charteres. (48 Pa.st., 29, 37)

But it has bcen held that dircctors nave rower to apply 1500

-

rounds out of the uniivided Trofite of a mamifzcturing com-

rany, as a gratuity of one week's exira piy to each emrloyee



who had worked with a zocod character tharouzhout the year.
(4% L.J.Eq., 437) This doctrine nas, however, not met with
favor in the United States.

Fourth:- 1if “irectcrs hove no rower to sell cor-

S

rorate rroreriy winich is escsential to the continuance of the
business, they certainly nave no right to wind up the
affalrs of the corroration, such riznt residing solely in the
body of ihe share-holdcrs. But 1t has been held that the
directors actinz in zood fzitxh h%ye tne rizht to nmake an as-
sigrment for the beneilt of crecitcrs, not only wothout ask-
ing rermission of the sharenoldcrs but against itihielr expressed
will. (91 Mo., 1968) (91 io., 367)

The last of the three general rules herein before
mentioned is that the <dircectors have no authority to bind
the corrcraticon in matters not relating to the corporate
businecs. On the face of it tnis would secm to be self-
evident. The powers enjoyed by the directors whether con-
ferred by the constitution on by a vote of the sharehclders,
have their ultimate basis in the corrorate constitution, and
in the agrecement embedied therein. Therefore the diredtors

have no power to do any act outeside the limits autnorized by
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the charter or bLy-laws, and since tne charter and agrcement
relate only to the corporate enterrrisc any acts having no re-
lation to the corrorate enterrrise wust be beyond the author-
ity of the directors. Accoriinzly the directors have no
authority to give the note of the corporation for a debt
havinzg no relation to its business, due to ﬁho rayec of the
rote; and such a nocte wiil be void in the hands of persons
having notice of the circumstances under whicn it was giving.
But, on the other hand, if the direrctors acting within the
arrarent scope of thelr autnhority, commit a brecach of their
trust, the rights of an innocent rverson dealing with them
will not be affected thercby. Thus, 1f directors, naving
due authority, borrow money for the corporaticon the lender
is not bound to sece that the money is used for the furiher-
ance of the comrany's bLusiness and not used for rurposes ultra
vires,the corrcoration or embezzled by the directors. (20
Wkly.Rep., 284)

Acts of directors relative to matters in which they
have no authority may be null and void at the discrection of
the stocknolders altnouznh if the acts are not contrary to

law tney may subscquently be ratified by the stockholders and
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take effect ﬂbm the date of ratifioation. Ratitlication may
be elther express or imrlied, and in Zeueral the evidence
thereof rmst be of as hizh a nature as woild nave been re-
quired to show rTrior autliority. An< moreover any delay on
the part of i1ne rrinecipal in repudiating the acts of his
azent, by whicnh the latter nas oversterred his autlority,
makes the azts his own. (89 Pa.St., 426 & cases cited)

As to what rortion of thelr authority directors may delegate
to some of their own number or to other officers, 10 mmore
definite rule can be given than that they canroti delegate
authority wnich it was intended that they as a board should
exercice. Thus winile they cannot delegate authority té do
acte invelving personal skill and diecretion, stil> they may
delegate authority to do merely ministerial acts. This, to be
sure,is rather an cxercise thaan a delezation of their anthor-
ity since it is not intended that directors should rTerform
the duties of subordinate of "iccops. They may, of course,
regulate the authority of those w.om they arvoint, and thus
they may authorize the rresident, or president and cashier,
or the general agent, to borrow money and draw and endorse
negotiable paper in the name of the corporation: (12 S.& R.,

266 ) or may authorize a treasurer tc sign mortgages belonging



-19-

to the corrvorstion. ( 137 Mass., 431) PQ@rs involving a
wider dircretion than may safcly be centrusted 1o a single of-

ficer may be delegated by directore 1o o committce of tneir

Muler 1t the Loard of dlreelcre Lo very lLarge, As in 19

N.Y., 207, = beerd of tvenity-three Jircciors vas zlilcowed 10
celegate ontliority to z cucrn. 1o iranezet all ordinary busi-
ness. They may delezate authority to a committee of their
owvn number to alienate or nortgase real estate, or may author.
ize one of their number to sign any securities belonging to

the company. And on the other hand there are decisions hold-
ing that directors wvannot delegate their authority, to allot
shares,to make calls, to declare dividends, or to order a
sale of shares for the non-rayment of ascessments. TP De I
facto officers are those wnose acts,although not those of
lawful officers, the law, upon princirles of policy and jus-—
tice, will hold valid as regards the interesis of the public
and third parties, where thae duties of the office were ex-
ercised: First without a2 known arpointment or election,

but under such circumstances of rerutation or acquiescence

ac would lead persons to dezl with them surrosing them to be

rezularly elected officers.



Sceond, under color of a rcrular clection or aproint
ment, but where tne officers had failcd to conform vith some
requirment or condition rrecedent, such as taking an oath
or filing = bond.

Thir<, under color o7 an election wiiich was void be-
cause of the officer not beinz eligible, or on account of
a w2t of rower in the elesiing board, or Ly reason of sone
irrcrularity in its exercise, the defect, of whatever nature,
being unxnown tc the public.

Fourth, unde~ color of an electicn or ariointment
made in rursuzncce of zn unconstitutional law , before tne
same is adjucged tc be such. (38 Conn., 449)

A de jurec ofiicer 1e one vwac azas the lawful right

\

to an office, even thouzgn e may have been ousted from it or
has never actually t Xen possession of 1it. An officer de
facto must be actually in rossescsion of the office and nave
it under his control, And it fol_ows that two nmorsons can-
not be de facto officer for the same office ay the same time.
The contracts of de facto officer:z uecting wiihin the sphere
of their oftfice, are biuding uron the corrporation. A direc-

tor d¢ facto cannot avoid a liability by seti¥Xins ur that he
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was not a de jure director, (2 Rawle, 139); nor collect a

salary as a dc¢c facto officer. (7 S.&. R., 388) He may be

ousted only Ly a quo warrantc rroceeding and not by a suit

in eauity nor by an action i tresrtacs.
y



Directors of a corvoratioi, may L a breach éf
thelr official duties become personaliy 1lzbie to the cor-
poration or its rerresentatives, or to a part or all of the
stockholders, or to third rersons or creditcrs navinz dezlings
with ihe comrany. This liabiiity mz2y arise under an exyress
statute or it may exist inderendently of any statute. in
the former cace, the statlute defines the lisobility and roints
out the manner of cnforeing it. In the latter czse, the
question as to when this liability 2arises "nd who may en-
force it, and the manner in wnich it is to be enforced can
only be solved by a clear conccrtion of the rclations ex-

isting between the cirectors and the corroration, shrnareholders

A\

{

and creditors. Iin the oreniny crharter the stzstus of directors
with rezard to all of these was Dbriefly outlined, and it was

found that they have a two-fold character, that of agents and



trustees. It ayrears that the liability of an agent, is
briefly thie: For non-feasance, or for non-cxecution of the
duties or his azency, he is liable only tc his principal or
some one claiminzg throi~h nis rrineirval. Tor misfeasance

or wronze doite 1n the ~eourse of his azency, whether within

or withcut the scope of his authority, he is liable to the per -
son Ijured, whether such person be nis principal or a stranger
It 1s rzl2in that the company itself has a remedy against its
dircectors for negligence, fraud, breaches of trust, or acts
domd in excess of their authority, ciiher at law or in equity,
according to the nature of the wrong done. For acts of

fraud or misfeacancc, done Ly dircectors, whereby sharehoiders
are injured, the latter nhave an action at law, on rrecisely
the same zrounds as other strangers wonld have. Sharcholders
also have a remedy against directors for breaches of trust
comrnitted by the latter wherc the corporaticn refuses to pur-
sue for the shareholder, the rrorer rcmédy. Strangershave
any arrropriate romedy against the dlrcctors of the corpor-
ation whieh one man may cordinarily have against another in

the ordinary relations of civil society, not resting in con-

tract. In casesg arising from wrongful acts, cachn 1s lliable
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for all the consequenccs. There is no contribution bvetween
them, and it is unnecessary, therefore, to make all the di-
rectors partics dofendaﬁt, whether th.cy nhave joined in the
wronzful act or nat. Following the rule cf agency that a
Trrinciy =1 and azent ay be Jjointly 1li:ble for acts of mis-
feasance committied Ly the agent in the course of the business
of his azency, it has been held that a corporation and its
directors may be liable in equity and rossibiry at lavw for a
wrongful act of tue dircctors. But it would e an action
ex—con@ractu: an action at law will not lie az-inst a corror-
ation for dcceit. Dircectors are not liable for the frauds
of subordinate officers arwointed by them unless they author-
ized the wrong or in some wayv sharcd in it, sinece thce agents
althiouza arrointed by the dircctors are agents of the corpor-
ati-n, zand the doetrine of resp.ndeal surcorior arrlies rather
to the corroration tnhan to tae dircctors. If the interme-
diate azent has been suillty of nezlizence in armointing unfit
subordinate agents, hc 1s liable cnly to his prineipal for
the breach of duty. Directors, hnowever, may under certain
circumstances becoze liable for the frauds of their agents,

even though they <id not xnow of ituem at the time they were



comuitted. Thies will harzen vhere the Aircetors worsonally
and Xnowinzly derived a bonefit from the fraund. Here the
snbordinate azents who cormitted the fraud vecome in a
cense the agents of the dircetors.

' The zéneral head to which the liabiiity of dircetors
to the corroration is referrcd is that of Lreach of trust.
Thils Drecocli may consist of:--

I. Frand or mal-Tcasance,
II. Of nexiizence or non-feasance,
IITI. Of acts ultra vires.

In examininz into the fraud of directors, we find
one rrincirle underlying all thelir acts: viz, that the
dircctors of a corporaticn sustain towar< 1ts members the
relation of trustecs ancd cestuls que trustents, and in every
transaction in thelr czracity as dircetors the utmost good
faith is ecsential. e mave scen that for meve mistakes of
judgment ithey arc not necess2rily liable, buB for all frauds
they are held sirictly to amount. One of the most familliar
doctrines of equity is that a trustee will under no eircum-
ctances be permitted, without ithe xnowlcdge or consent of his

rrirciral tc sreculate ovt of nis trust or to retain arny profit



that may have accrued to him rersonally, but he must
account to his cestui aque trusti for =211 profits he may have
made out of the trust relation. "iis rule apnlics with full
force to dircetors of corrorations. (58 Pa.St., 126) It
does not nececssarily mexn that they arc precluded from making
any rrofilt vhatever -t of tueir trust relation, but that they
mist make 10 secret  rofit out of it. The body of the
corroration may, after learning all the circumstances, allow
them to make a ;rofit out of the transaction, or after the
transaction is comrlected, may ratify any acts dzne Ly ‘them7
and will thereafter Le estorprecd from rerudiating such acts.
A common forin of maiing seeret wrofits 1is to receive a bribe
in one form or another. Thus the directors of a rail-road
may derive benefit from czusins it to run through a certain
town or scction of the country. It is a questisn whether
they =re then trusteecs in equity of itlc tund tmus recelved or
whether they are guilty of a breach of their trast, bdbut it
has been held {in ¢ Pa.sSt., 202) that the corzoration may
rroceced a-ainst them eitner at law or in equity for the breach
5

of the trust.

Another form of fraud practiced by directors is
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seen in construection companies. it sometimes harrens that

a director of a rail-road ceomrany 1s 2 4ircetor in a R.R.
construction comrany and he, oy they if tiekr are ore than
one of them, so managc the rail-road's affairc that the
congtruction comrany is awardec the contract for builing

the road or portions of it. It is clesr that one man cannot
serve two masters vhese interests a2re conflicting, and courts
of equlty usually pronournce sucn contracts illegal or invalid.
Theﬁ, too, sales Ly the Zircetors to the zorporation or vice
versa, are voidable at the option of the stockholders al-
though not necessarily voild. (60 Pa.st., 291) There 1is
nothinz to rrevent sales of this Xind, rartizulsrly wherc the
corroration is rorresented by aother agent who transacts this
rarticular business and where zood falth zoverns voth par-
ties. But thne vurden is alw-vs on t1e dircclors 1o show the
rurity of their intentions.

So wherce directorc vote themseclves salaries, or an
incresse over those s:larles aliowe< them by the sharcholders,
a court of equity will interfoere in Hehalf of the sharenol-
ders. Althouzr cdircctcre of a benk voting oxtra compen-

aation to one of their .amber Tor ¢xtira scrvices as szgent of
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the bank, are not liable thereforg¢ if they act 1n good faith

and for the bLenefit of the corporation, althcuzh ine extra

cozrensation is illezal snd zay be recovered back by tne

comrany from the director receiving it. (11 Ala., 191)
There are some other acts which are voidable

but not absolutely void, the burden being alwsys on the

direciors to show the fairness of the transactions. Such

are contra~ts betwecen corvorations having dircectors in common.

Also in the ceases of dircetors purchacsing prirerty for
the corroration or buying uzp corporate debts. 3ut directors

suilty of sreculating with corrorate funds, or of cancelling
subscrirtions of rarticular directors or sharcholders, or
allotting shares to infant c¢hildren are held porsonallyllia—
ble to the corroration.

With resveet to the 1iz-bility for neglizence of the
directors to the corporation we must recur for the solution
of any rroblems vhich may arise to the doctrine governing the
liability of agents and mandatories. This doectrine has been
framed into two rules wnich are zenerally accertcd as author-
ity. They arec:-- 1lst., "Wherc directors are clotred with a

discretion, ithey are not resronsible to the corpcration for
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damages flowing from an exercisc of this discretion, however,
erroneous their exercise of it may have bLeen.

2nd., In resrect to their ministerial duties, they are
not responsible to the corporztion for anytning sihort of
gross negligence, non-attencance and froud, whereby frauds
have teen perpetrated, of tne rrorerty of the corporation
emblezzled or wasted.

The directors of banks irom ihe nature of their
undertaking fall within the class of cases wnere only ordin-
ary care and diligence are required. It is no£ cxpected that
they should devote theilr whole time and attention to the in-
stitution in which they are aciing, but cther officers who
are duly compinsatcd therefor, have the immediate management.
They are, of course, un<er the control of the directors and
the dezree of care necessary to be obscrved by the directors
is controlled by circumstances or custom. if there have
been no acts by the President or Caghler calculated to awaken
suspliecion as to their fidelity, ordin:ry care and diligence
is sufficient. But if the directors become acquainted with
any fact caleculated to rut prudent men on their guard, a

degree of care commensurate with the evil to be avolded 1s
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required, and a want of that care would certainly render them

liable.

Ultra Vircs Acts. In considering directors!

liability upon contractual cngagements, the fundzmental
Princirica of agency arrly. Thus it is laid down in the text
books that a rerson who entcrs into a e-ntraect as agent for
a disclosed prinetpel, and resronsible yrineipal, and within
his powers, 1is mnot liable uron such contract. Further that
if such person contracting as agent exceeds nhis rowers, the
rrineciral is not bound, while he himself is liable, as he also
ig 1f in reslity he has no existing Trineciral. He mist
clearly and uﬁmistakably both act and zive the parties with
wiromm he is dealing to understand that he is acting as agent,
and is unwilling to incur any rersonal liability. Otherwise
ne will ve neld as & zrrinciral cven thoush ¢ 1ad no such’
intention. If he hacs no rrinciral at the time and therc is
not then in cxistence sny rereon wno could be rrinciral, then,
as the ccntract woulc othervise be wholly inorerative, such
person vill be neld to have acted in nis Swn Lehzalf and he

erv
cannot =ftcrwasrds be telicved from liablility by the in;@ntion

of some pereon willing to r=itify such contract.



-31-

So an agent of a corroration is liable where he
either expressly or imrliedly Ly his conduct nisreprescnis
the extent of his autuority. This last is rrobably the com-
monest instance where a rerson dealing with dircctors obtains
regress from them rersonally on the zround of the contract
being ultra vircs either of themselves or of the corporation.
The princirple is as follows.-- "If a dircctor or other ofrfie-
ial of a corporation making a contract with a person misrep-
resents T1is own authority, whereby a contract not enforecible
azainst the corporation is made, and thc terson so contracting
was 7ot aware of the limitation of autnority, such person will
have a» action for damages ageinst the individual guilty of
the misrerresentation; and it has been decided¢ that he will
have a similar action when the misrerresentation is of the
rowers of tne corporation;" the accuracy of this last clause
has, however, becn cuestioned. Thus in Cherry vs. Bank,
L.R..3 P.C., 24, two of the directors of a company informed
a bank that thney had aprointed "C' to be manager of the com-
pany, and hacé autnorized him to draw checks. They had no

vere
authority so to do, but they held upon checks drawn by "C*"

upon the imrlied warrsity that they had the rcquisitc author-



1ty. An agent will not be liable if the person with whom he
dealt Xnew or had the means of Xnowing that hce had exceeded
his authority. As to those matters wherein the rowers,
elther of the corporation or of the agent are fixod by publie
act or by zeneral laws, Tarties dezling with the azent nave
the means of Xnowing and must be yresumed to know the extent
of the rower; and having ihus constructive notice, cannot set
up that they were deceived by any implicd rerresentations or
warranty of rower in the corporation or of authority in the
agent. The mere fact that a director or other official
enters Into a transaction in sucn capracity is no rerresenta-
tion or warranty of his own or of the corrorate powers, or
that the corroration will carry out such transaction.

If the directors of a corporation do an act which
is‘clearly beyond the rowers conferred uron them by the
charter or incorporating statute, and whereby lossess are sus-
tained by the comrany a court of equity will, in a proper
procceding compel them to makc good such loss out of their
rrivate estate. A provision in the cherter of a bank, pro-
hibiting any director or osther officer under a renalty of fine

or imprisonment, from borrowing any noney from tme bark does
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not release a director from 1izbility to the tank for the
money thus loaned him. Sueh contraect, thouzh illezal, will
be enforced bec:-use its enforcement is not contrary to publie
Tolicy. but in conformity witn it.

If directors knowingly issuc illez:l and spurious
stock beyond that which they arc authorized Ly the charter to
issue, they are liable to any Turchascr or subsequent trans-—
feree of the certificates of obligstions who takes them re-
lying on thelr ayrarent validity. But a director is not
liable for a breach of trust or act ultra vires or improvident
act committed by his ce-directors, where he was not present
when it was deewided uron, 100k no rart in it, and had no
knowledge of 1it, unlesz it 2zrcars that he mizght have pre-
vented it by ordinary attention tc his duties. (71 Pa.St.,
11) S0 also where a director was rresent et during only a
pprt of the sessicn at wnieh an iilegal act was arproved and
had no knowledge of the facts. But if he was rresent wnen

the act was decided upon, whereby tue funds of the corporation

te
were Wastedjand did not eprose it, he willAliable.






	Cornell Law Library
	Scholarship@Cornell Law: A Digital Repository
	1893

	The Powers and Liabilities of Directors of Corporations
	William Young
	Recommended Citation



