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RIGHTS,D''"TIES AND I.IABILITIES OF TR'STEES.

0f all relations that can be created between persons in the
various phases of life,none is of more importance than that of
trustee and benefioiar;. It is important because it embraces
so many classes of persons,as for example; guardian and ward,com-
mittee and lmnatic,attorney and client ,agents,factors,commission
merchants,bailees,assignees in bankruptcy and insolwency and in
voluntary general assignments; This is but a small portion of the
class of nersons to whitk the relation applies and to which the
rules governing trustee and cestuil que trustare applicable.

As to the origin of trusts,it may be said that they took
their inception from the civil law; It was the rule of that law
that the testator conld not appoint a person to take his property
after the death of the first dévisee but that he might do so if the
fdrst devisee died before he was able to make a will of his prop-
ertyl So that according to the civil law,the only method the tes-
tator could adopt to carry out his intention as to the disposition
of his property after his death was to devise his property with
certain directions as to its disposition by the first devisee. So
that %%t rested entirely upon the honesty and integrity of the

devisee whether the wish of the testator should be carried out, In

fact,it was called * infirmum* or *precarium®because it was so
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'meertain and douhtful whether the wish of the testator gshould be

executed. The person ammed by the testator to take property

from the devisee had an equitablé but no legal right to the prop-

erty;

But this was a very imperfect system and as complaints were
frequently mafle to Emperor Augustus,he appointed a praetor who
had full power to give adequate relief in all such cases.

The next step in the progress of uses was their intreduction
into operation in Fngland by the clergy to avoid the statutes of
mortmajn,which statutes forbid the accumulation of lands by
religious bodies and corporations, The practice of the oclergy
was to have the land conveyed to some person for the use of the
church,s0 that the legal title was in that person and the benefice
ial title was in the churcﬁ.

Mnch mischief and a great many frauds were the inevitable
result of this system some of which are the following:-

Firut;-As one of the punishments for treason was forfeiture of es-
tate,a8 soon as the person committed treason he would convey
his lands to a third person for the use of his family ,thus
preventing their forfeituré.

Second:=A person who had a debt to collect out of the lands of
another knew not against whom to bring his action,for the
legal title waa in one person and the equitable title in
another person,

Third:=The wife was defrauded of her dower and the husband of his

curtesy,
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Fourth:-The lord knew not to whom to look for his feudal services
and the king lost his income in revenues,

Fifthf-The voor tenant was deprived of his lease as soon as the
land which he leased was conveyed to uses,

These are but a few of the many inconveniences thus occasioned
by placine the legal title in one person and the equitable title in
another persoﬂ. Therefore,to avoid this,statues were passed cul-
minat ing in the Statute of Use& 27 Henrv V111 C 10,which after re-
citing the many inconveniences previously mentioned,provides that,
"when any person shall be seized of lands,tenemants or heredita-

ments)etc,to the use,confidence,ty trust of any other person or

body politic,the person or corporation entitled to the use in fee
simple,fee tail,for life,or years,or otherwise,shall from thence-
forth stand and be possessed of the lands,tenements and heredita-

ments8 etc,of and in 1like estates as they have in the use,trust,or

confidence;and that the estate of the person so sgized to usesos
shall be deemed to be in him or them that have the useqsin the same
quality ,manner,form and condition,as they had before in the use."

The Statnte thus "executes the usevas it is termed,transferr—
ing the possession to the use and the use into possession and the
cestul que use ‘is thereby the complete owner as well in equity as
in la;.

But the Statute was very defective and failed to right the
wrongs which it was passed to remedy in' four cases which are

7irst:-At common law a use could not be limited on a use and as the

second use was void, the statute did not affect it, To
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illustrate this suppose X held an estate to the use of Y in

trust for i. Here the statute only executed the first use
and divested X of his legal estate and vested it in Y, As
the second usé i:e"the use limited upon the first use was
void, as soon as the Statute executed the first use and ves=-
ted the legal title in Y, 2 immediately became the owner
of the equitable title;

Second:=The word seized as mentioned in the statutes excluded from
the operation of the statute a term of years and othe~
chattel interests whereof the termor was not seized but only
nossessed because in law no person can be seized of such an
estate,

Third:-The "tatute did not apply where the first taker had any ac=-
tive duties to perform;it applied only where the duties of
the first taker were prassive,

Pourth:-The Statute did not apply where personal shattels were con-
veyed to one person for the use of another,

Thus it can be seen that the Statute of Uses drafted by men of
rreat eminence and learning and upon which much labor and ingenuity
were exercised/failed in a large part to accomplish its purpose,
partly on account of the narrowness of the statute itself and part-
ly on account of the technical interpretation put upon it by the
courts, The statute could only apply to passive uses in lands
where the legal title upon which the use was 1imited was a freehold
estate,

In the four cases above mentioned “we statute did not apply
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and the only remedy the cestui que use had to compel the perfor-
mance of the use was to resort to the “ourt of "hancery with a
subpoena as in cases arising before the passage of the statute and
the Court compelled performance under the name of trusts,

"“fter the nassage of the statute of ''ses the cestui que 'Ise
was called the cestul que trust and the feofer to mses the trustee.
nder this head of trusts has grown up a mightv system and

none of the inconveniences which the statute of Henry V111l was
nassed to prevent now arise; That statute has never been repealed
in Tngland and is still in force in many of the states of the
United States. In those states where the statute is still enforcegd
except in the four cases above enumerated,the statute still "ex-
ecutes the use"; In fact,legislation in this country has gone so
far as to make provision for their creation and regulation but
nrurts of Eonity or cormon law courts with equity powers have ex-
tlusive jurisdiction of trusts,

The next subject that I will take up is the general nature of
the trust relation with reference to the trustee and cestui que
trust including the rights,duties and 1iabilities of the trustee.

From the earliest time the relation of trustee and beneficiary
has always been considered as a sacred one,requiring the greatest
honesty and rood faith becanse the trustee standing in a fiduci-ry
and confidential relation to the cestui que trust, and in many cases
having charge of extensive and valuable trust estates,are placed in

snch a rosition as to be oren to temptation, In Tneland,the

relation is considered as of such sacre? character that the trustee
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is not allowed any compensation for his labor and services while
actineg in that capacity becanse they held that by giving him com-
pensation,he would be nlaced in a rosition opposed to his duty and
would soon forget the sacredness of his trust,

The principles that apply to trmasts of real estate apply
equally well to nersonal proverty and therefore the definition of
a use given by Lord fCoke,a term by which a trust was known before
the Statute of uses,and qnoted in a great many text books =nd
treatises on Trusts may be given,"A confidence reposed in some
other,not issuing ont of thke land,but as a thi-g collateral,annexed
in privity to the estate of the land,and to the person tomuching the
land,for which the cestni gque trust has no remedy but by subpoena
in chancery:’

There are many divisions of trusts but with reference to their
creation trusts are either express or implied.

Express trusts are those that are created by some instrument
in writing pointing out the vronerty that is to be the subject of
the trust,also the trwstees,and sometimes containing directions as
to the manasement of the trust.

Implied trusts are those which arise from imvlication of law
ut of the transactions of the parties, Implied trusts are again
divided into resuwlting and constructive trusts,

Mr,Perry in his work on "Trusts*thus defines resulting trusts;
"Resultine trusts are trusts that the con-ts pres'ime to arise ont
of the transactions of the parties,as i® one man pavs the purchase

price for an estate and the deed is taken in the name of another.,
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“onrts preswme that a trust is intcnded for the person who
vays the money;.

Nf constrnctive trnsts the same aubhor says:-‘k constructive
trust is one that arises when a person clothed with some fiduciary
charaetpgr,by “rasd o otherrisey sainsg some advantage to himself,
Cour+s construe this to be an advantage for the cestul qie trust or
a construcyive truste T will nmt aside implied trusts and treat
exclnsively of express trusts having particnlar reference to the
reneval righ*s,duties and liabilities of trustees,

In all cases of express trusts,there mst be an acceptance
either exnressed or implied before the truftee can enter upon his
duties; The best method of accepting the trust and the one
cenerallv adorted is for *hoe trusStee to sign the trust deed(a). But
an acceptance may be rresmed from the acts of the trustee as if he
should take vossessidn of the nrovert- and enter upon his Auties as
trustee and in snch a case he will render himself as liable as if
he had signed the truast deed,

Flint v "1inton Co.and Trustees(b) was the case of an assicm-
mwent to a trﬁst&of all the pronerty of a corporation in tr1st for
the benefit of all their creditors, The trnustee took vossession
of all the property and naid therefrom exnenses that had been in=
cured by him and certain taxes immosed on the rromerty of the cor=-
poratiog. The assignee did not execute the deed of assignment by
affixines his signatnure thereto/nor did it contain any provision for
that purnose, Objection was taken to the proceeding under the

(a)Patterson v Johnson 113 TI11.559,
bY?1lint v Clinton "o and Trustees 12 Yew Hampshire 430,
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assignment and also that the deed of assignment was not executed by

the assicnes, tilehrist,J,in delivering the opinion of the court
said:-

"It has been settled that when a trmstee has interfered
in the fulfillment of a trust,he binds himself to its per-
formance even when he is made a party to the deed and has
omitted to execute itw,

When an express trust has been created the powers of the
trustee are either Geneial or Smecial;the former are such as by
construction of law are incident to the office of trustee;the lgt-
ter such as are conferred by the settlor himself by express pro-
vision iIn the instrument creating the trust(a).

I will confine mvself to the general powers,duties and liabil-
itiesof trustees in exnress trusts and this will necessarily in-
volvza the corresmnonding rights and remedies of the cestui que trust,

In this connection the =eneral mowcrs of trustees in law must
be distinguished from the general »nowers of trustees in equity. In
law ,the trustee can exercise all those powers that mertain to a
legal estate because he is the legal owner ,while in equity ,the
cestni que trmst is the absolute owner and the question always:is,
how far can the trustee deal with the estate without rendering him-
self liable in a cothrt of equity,

When a simple or passive trust is created,the trustee can only
exerclise dominion over the estate with the consent of the cestui

gue trust but when the triustee has srecial duties to perform,he

fa).Tewin on Trusts p,.640,
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will be invested with power over the estate to the extent of those

duties,vhich the trustee must strictly pursue, But there is an
exception when the trnstee mist exercise the discretionary nower of
an absolnte owner in a case where unless the trnustee uses such dis-
cretionary nower,the trust estate might be injured, In certain
ol
cases 1t mightAbe possible to obtain the sanction of the benefic-
iary to an act, or possibly it may only be had with great incon-
venience;or perhaps there will not be sufficient time to make ap-
plication to the court for instruction and if that were possible, it
might be attended with great expense to the trust estate, In such
cases,if the trustee wen*t ahead and acted with a wise déscretion
and absolutergood faith,he would be rrotected, Bnut if the trsstee
is ever in doubtand the circumstances permit,he may give notice to
the cestui que trust that he is going to act in a particular way
and if the cest1i qmue trmst does not object and allows the trustee
to act,the court cannot hold the trustee liable; Also, if the cir=-
cumstances vermit and the trust estate is not in danger of immede
iate injury,the trustee shonuld anply to the court for instructions
which he must strictly follow or he will render himself liable.

The first general duty of the trustee in carrying the trast
into execution,is to conform strictly to the directions contained
in the trust instrument; Concerning this ''r.Pomerov in his work
on Eqnuitv Jurisvridencel#1062)gays:-

*This d4s in fact the corner stone npon which all ether duties
rest,the source from which all othe- duties take their origin,®

If the inst~ment is a deed or will,the instrumen* must be
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strictly followed,and if not strictly followed,the cestui que trust

can hold the trustee for any loss that may arise. In the case of
executors,administrators,guardians,directors of corporations,ete.
the statutes generally prescribe the rule of their conduct and
these statutes must be strictly followed at the peril of the
trustee either for the non-compliance or compliance in a defective
mamner,

It has been held that under a power of sale contained in a
w$ll,the executors are not anthorized to dismose of their testators
real estate for the purpose of forming a mining corporation,and to
receive stock of the corroration in payment therefore(a). It
has also been held that a sale and conveyance by executors without
an order 0f the rrobate court,inder a will devising property to
them in trust,but not amthorizins any sale of the realty,otherwise
than by a direction to pay the debts of the testator,is void,and
rasses no title to the purchaser%b).

But as before stated,the trustee may have an dmplied descret-
ion subject to the control of a court of equity which descretion
must be exercised in a reasonable manner. Mr.Justice Mulkey in
delivering the opinion of the court in the case of Starr v Moulton
in which a trustee used descretionary power said:-

*When a trnustee ha: acted in good faith in a matter pertaine
ing to the trust,and it is evident from the instrument eree
ating the trist that it was intended to c¢lothe him with

-

large discretionary powers in the discharee of his duty ,anA
fa)Adair v Brimmer 74 V,Y, 539,

(b)inse v Nen, 85 "al,.391.
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it does not clearly appear that he has transcended them,

courts of equity are not inclined to disturb and unsettle
an important bnsiness transaction thus entered into by him,
to the detriment of third parties who have acted in equally
good faith with himself®(a).

As a resnlt of this general duty of strictly following the
trust,the tristece shonld not be allowed to set ap an adverse title
in himself, Havins acecepted the trnst for the benefit of the bene
ficiary)the trusteec is estopned from settins ur an adverse title in
himself. This doetrine has been upheld because a contrary rule
would render it extremely dangerons to entrust propecrty to another
and would in a great many cases be the means of allowing a dis-
honest trustee to make large profits by violating the trust,

A trustee upon entering upon his duties should take an account
of all property coming into his hands, and also during the cone
tinuance of the trust,he should keep clear and accurate accounts of
all transactions entered into by him and at the termination of the
trust he should render a commlete final account; In this cone
nection in order to enable him to render accurate accounts,he
should not mingle trust proverty with his own individual property
but shonld keep ecach separate and destinct. When a deposit is
made in a bank,it sho»ld be entered to the account of the trust
estate and not to the account of the trustee. The accounts of the
trustee should be open to the irspecction of the beneficiary and if
the trustece refnses to allow the beneficiary to cxamine his aca

~

(a).Starr v }Moulton 97 Il1,525,
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counts,the beneficiary can seek relief in a court of eqnity. A

failnure to keep clear and accurate accounts on the part of the
tristee ®aises nresnmptions of fraud asgainst him and may snubject
him to pecuniary loss by rcndering him liable to pay interest

or charseable with moneys received and not duly accounted for.

It has been held that when a guardian keeps no nccoun-,the
general riale is that he will not be allowed his commissions which
are intended as compensation;:for the proper discharge of his duties
becanse the presumntions are against the guardian.(a). Some cases
have come so far as to hold that if the trustee fails to account
because of ne@igsmoe and not becanuse of any intent to defraud,he
can only be chargeable with simple interest but if the omission is
willfullcompoupd interest can be charged(b).

If after having accented the trust,the trustee is in doubt as
to how the trust should be executed or as to the interpretation of
any part of the instriment ,he should apply to a court of equity for
instructions at the empense of the trust estate., After he has
received the instrmctions of the court,he mmst carry them out very
carefully and if he does so he will relieve himself from liability.

The trmstee shonuld take nossession of the trmust estate and if
ne cessary should insure the property and use every means to prot:=ct
the proverty while the trmst continues, In manageing trust pro-
perty, a trustee must use as much care as nrudent men ordinarily ad-
opt in their own bwsiness-more cannot be required of them,
ta),Torninr v Windlev 99 “orth Nfarolina 4,

(bY.Adams v Tambard 80 (al,424,

Lathron v Smaller 23 Y,J.Tiqnity 192,
“tate v Howarth 48 (onn,207,.
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Rrewer,J,in delivering the opinion of the court in the case of

Monroe v Commissioners o~ Saline "o.(a).said:-
*A trustee is not an insurer, He is not absolutely bound
for the reswlts of his actions. He must exercise the high-
est goo1 faith, He ma' not speculate with the property
nlaced in his hands, He mav not acquire an interest ad-
verse to his trust, He is bound to exercisc care and dili-
sgence as a man of prudence would in his own affairs, Hav-
ing done all this he is not boundi for mere error or mistake,.
A trmstee to loan mar loan on secnrityv which rroves insuf-
ficient or the title to which failg,a trustee to sell may
sell at a price below that which might have been obtained
but if he has acted in good faith,with reasonable diligence
and nmon the advice of competant counsel,he is free from
narsonal responsibility. Any other rule wonuld cast upon
the trustee a burden which no man would assume.,*
This is a very clear,accurate and concise statement of the
rule which it wonld be well for all trustees to follow.
The next duty of the trustee after having taken nossession of
the trust vrorerty is to convert s'ich securities as are not legal
investments, He should exercise a sound discretion and sell in

such a manner and at such a time as to realize the largest price

in the shortest time. Mr Perry in his work on "Trusts"says that: -~
y hat:

The circumstances of each case shonld govern and that the trustee
should rUS€ ;> a reasonable descretion *n gettinc in the choses in

(a). !lonroe v "ommissioners of %aline (o,
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action of the testator and in disposimg-of the testators property(a)

As personal sccurities are not recognized as good investments,
snch securities shonld be disvosed of even though the investment
had been made by the testator himself, It would be a very danger-

ruids

ous_ for the trustee to follow to snuffer any of the trust estate

unnecessarily to remain outstanding on improrer securities.,

Hill on Trustees says:=

"Thus it is settled to be the duty of ex-

ecutors and trusteces to call in aay part of the trust funds
which they may ontstanding on mere personal securities al-
thongh no svmecific direction for that purpose is econtained
in the will*(b),

The trustece after having converted improper securities into
proper securities,should see that the proceeds are properly de-
nosited. If the bank in which the trust funds are deposited fails,
and it can be shown tha* the trustee acted in good faith and did
not allow the fimds to remain in the bank uninvested for an un-
reasonable lengdh of time,then he will he protected and cannot be
rendered liable(c) In every case where the trustee rmakes deposits
of trust funds, the denosit shomnld be made in the name of the trust
estate and the trustee should be very partisular,as was before said,
not to mix trust funds with his own otherwise he will be made
liable for any loss or gain that may occur. It was said in
Tukens Appeal:-

fa).Perry on Trasts 439,

tb).Hill on Trmstees vnase 582,
(c).,Rowth v lowell 3 Vesey 565,
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"It is wrones for a guardian to invest the ward's money in

stock in his own name and if he does equity will give the
ward the right to the stock if it rose in value and if it
fell make the rnardian pay legal interesgr(a)-

After the property has been converted into cash,the next duty
of the trustee is to make the proper investments and of this I will
now treaf. Any direction in the trust instrument as to the man-
ner of investygent should be caremlly carried ont so0 far as pos-
sible/and for any loss arising therefrom the trustee will not he
liablg. As to the vile in Emgland,jt was formerly the habit to
direct that money that was in the possession of the court to invest
should be invested in 3% rer cent annuities and then it afterwards
became the dutv of trustees to invest trust funds in those sccur-
ities, Put Acts of Parliment,afterwards passed,permitted trustees
to invest in real securities in any nart of the United ¥Xingdom,and
Bank of Tngland,or Bank of Ireland or Tast India stock:unless such
investments are expressly forbidden by the trust instrument, It
is also the rule in "nglan? as well as in the {nited Stages;.that a
trustee cannot invest in personal se:urities and of course it would
be improper for him to use trust funds in trade or speculation., It
has been held in Tngland that money lent on a promissory note is
not aigoodtinvestment(b)i »:'The same has been held in the United
States in the case of Clark v Carfield in which Judge Hoar said;-

*But the facts show that the guardian invested a considerabl

Bum belongine to his ward's estate in a note of his son whigh he
(a)Tukens Appeal,7 Sargents and Watts (Pa)48,
(b)Valker v Svmonds 3 Swanston (Ens,Chancery)81.
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held and was whollv unsecured, In payment of this note he

took a nots of a manufacturing firm,who were at that time

in perfectly good eredit but withont taking any other secur-
ity ,not even the endorsement or guarantee of the son from
whom he received it, The question is,was this the exercise
of a sonnd descretion?. We have no doubt that it was not;
and no case has been cited in whieh such an investment was
ever sanctioned by +he court., We think that to allow it
would furnish a precedent of the most dangerous character
and would open a wide door for fraud. 3uech a note would
not be taken by any bank of discount,mich less than by any
savings bank"(a).

The Judge then goes on *o say that there may be exceptional
cases where the peculiar circumstances might jnustify the taking of
personal securitf. It is likewise held in gEngland and many of the
"mited “tates inecluding “ew York and "ennsylvania that trust funds
cannot be invested in the stock of private corrorations while the
contrary rule is maintained in Massachusetté.

In the case of Ving v Talbot, investments were made by a
trnstee in the stock of the Nelaware and Hudson P.R., New York and
Harlem ﬁ.ﬁv and a couple other railroads/and also in the stock of
the Bank of bonnmrce and it was decided that the trustee was not
at liberty to make such investments and that the plaintiff, the

beneficiary,was not bound to aceert those stocks,as,and for his

legacy,or the investment thereof (j),

taY clark v rfarfield 8 Allen 428,

(bYYineg v Talbot 40 M,Y,76A,
Hemrhills arreal 6 Marrisf™a)ang,
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The Massachusetts rule is clearly laid down in Harvard College

v Amory in which Judsge Putnam gaild:-

"A1l that can be required of a
trustee is,that he should condnuct himself faithfully and exs
ercise a sonnd descretion";a).

Again in the case of Lovell v Minot,following the decision in
the ease of Jarvard Nollege v Amory held that a loan made by a
guardian upon the promissary note of the borrower payable in one
year with interest,secured by a pledsge of shares in a manufacturing
corporation,the amount of the loan being about three-quarters of
the par valune of the shares,and less than three guarters of the
market valae was a good investment made with sound :discretionjand
though the borrower failed before the note fell due, and the shares
fell in value below the amownt of the note,the guardian was held
not to be responsible for the loss(b),

*irst mortgages on real estate are considered proper invest-
ments for trnstees in England and in all of the States of the
mited Qtates,and in both countries it is expressly aathorized and
regulated by statute; The ™1le in Vew VYork i8 found in ¥ing v
Talbot which is that a trustee holding funds for investment must in
vest in government and real estate securities, Any other invest-
ment wonuld be a breach of dnty and the trustee would be personally

liable(c),

Investments in second mortgages and other snubsequent Sceurie

*ies would be at the trustees own vreril.(d),
fa)Harvard "ollece v Ammary. 9 “ickering 446,
te)Xin~ v Talbot 40 W,.Y.76

fB)r0vell v '1inot 20 Pickering 116

(d)filmore v “mttlc 32 ™.71.Fg.611.
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Trustees may always invest in the governmental securities of

the state under whose jurisdiction they are,and in those of the
&nited States;and perhaps an investment in the public securities
of other states of the 'mion,of which the credit is firmly estab-
lished,may be permitted;but investments in “oreign secnrities are
a violation of the trustees duty if carried to any greater extent
than this;(a).

If the beneficiary is competant to bind himself,his consent to
an investment which otherwise would be improper will relieve the
trustee from all liability for loss that may arise. It was held #®
in “herman v Parish that a married woman may acquiesce in an un-
authorized investment of trust property given to her sole and
separate use,30 as to bar her right of action against the trustee(ﬁ)

Sometimes the trust instrument contains directions as to in-
vestments of trust funds but the directions are very general and
do not prescribe specifically the method of investment;in such a
case the trustee must invest in those seciritie: that are sanetiond
by the cour£.

A trustee shonld invest trust funds in his hands within a
reasonable time and 4f he neglects to do so he may be charged with
interest and should any loss occur,the cestui que trust may recover
it from the trusteel It was held in Handly v Snoderass that where

a will directed the estate to be put out at interest and the ex-

ecutor refused to do so,that he was to be considered a borrower and

~

(a).,Pomeroys Tquity Jurisprudence.£1074,

(b).She™man v Parish 53 “.,Y,483,
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and annually charged with interest(a).

As to what will be considered a reasonable time,the circum-
stances of each case will govern, A year has been held gufficient
time within which for the for the trustee to make investments in
&nited States StOCk;b). The 'nited States Supreme Court has held
that investments made of a trust fund,left with a banker within
three months was within a reasonable time and that the trustee
would be charged with any loss by the failure of the bank after
that time.flc). I» some cases six months have been allowed as a
reasonable fime/but when the trnstees make no effort to invest the,
money ,thev may be charsed with interest for longer than six months
Judge Knox in Worrell's Appeal said:-

“We have in several reccent cases held
that ,ordinarily ,six months should be allowed for the purpose

[/
of investment(d).

Rut later in Witmers Appeal(e)Woodward J.said in delivering

the oninion of the conrt after quoting the above words of

S0 Tdudge VnoxX -

“wrom subsequent decisions however,(i:e subsequent to
"forrells Apreal)it wowuld seem that the time should be such

as the circumstances of cach particular case wonld show to

be reasonable"

Thns it mav be seen *hat the time wit»in which an investment

may be made varies with the circimstances of each case and for that
ta)Hand1v v “noderass 9 Teigh(Va)4g4

(b)fogswell v "ogswell 2 Edwards “hancerv £31.

Rarnev _v “awind AT ‘
;S;Worrexfs A%ﬂ?a?rfllﬁaJ3¥%f§5942-)535.
(e)Vitmers Anveal 87 Pa State 120,
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raason no definite rule on the subject can be laid down,

'pon parting with the money in making investments,the trustee
must see to it that the security is forthcoming and loss occasioned
through his negliesnce,in not obtaining the seccurity must be borne
by him(a)L

If a trustee retains trust funds in his hands that he should
have invested he will be charged with interest, It has been held
that if a trustee negligently sugfers the trust money to lie 1dle
he is chargeable with simple interest while if he converts the
trust money to his own use or employs it in his business or trade
he is chargeable with componnd interest(b).

It has also been held that an accountant not having kept the
monevy of the estate separate from his own was chargeable with in=
terest on the balance in his hands(c).

It has been held that when an assignee,a member of a private
bankinr firm,mixed trust money with his own,depositing them in his
own meme and with his banking house and received interest upon the

deposit ,he was liable to the estate for interest,.(d).

In Norris's Appeal Judge Paxton said:-

"It is a well settled rule

that where a trustece speculates with trust funds he may be

helds to profits or interests at the ontion of the cestui

gque trust. Profits if the investment has been sugcessful

and interest if it has been disastrous. In no event will
ta).noghill v Poyd 77 Va,450,
tb).Schieffelin v Stewart)Johnsons nh.’20,
fc).,mistars Anncal 54 Ta “tatoc A0
fd),Hess's Apneal AR Pa,"%tate 454,
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+me  the trmstee be allowed to make profits ont of the trust fund,

The law holds out no inducements to trustees so to miaapply
the estate, He may lose but he cannot make by so doing.

It is eqmallv clear that where the trust funds can be traced
into the nurchase of any particular stock the later should
belons to the estate,if the cestui que trus* so elect®(a).

If the trustee is directed by the trmst tnstrument to invest
in particular stock,and neglects to 7o so,the cestui gque trust has
his election to take the money and leral interest thereon,or so
many shares of stock as the mon:y wonld have purchased at the time
when the investment onght to have been made and the dividends on
the same(b), It seems tha* in some cases the trustee can be
charged with eompound interest as where he converts the trust money
to his own use or employs it in his trade or busin-ss, Also where
the trustee is directed to make an investment and accumulate the in
come and he neglects or refuses to do sojthis seems to be the hold-
ing of all the authorigies, It was held in '‘¢Xnight v Walsh and a
number of other cases that if the trustee wrongfully withholds
money as a commission,he may be made to pay compomund interest;c).

A trustee cannot of his own accord renonce his trust after
having once accepted it; The only way in whieh a traistee can be
discharged is by apnlication to a court of Fquity or agreement be-
twecn all parties interested in the estate if thev are carable 6€
fAYNorri-'s Anneal 71 Pa State 125,

"art v Ten mvek © Johnsons "h,.A2
Tonton v White 15 Veser 432

b)Y, Perry on Trmsts 4AR0,
fe)Me knicht v ™Malsh 23 N. . Equitv 1348
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givine their consent or by a clause to that effect contained in the

trust instrument(a).

"hile the trust continnes and before the tristee is discharged
the cestni que trmst can compel him to Perform the traust if he
refuses to 4o so,by filine a bill asainst him in the court of
eqnity, If a tristee act in rood faith the court will treat him
more leniently than if he acted otherwise, In all cases he must
exercise care and jndrement and he cannot excnuse himsel® on the
eronnd that he did not vnodsess them, (Db). In "rabb v Youns,Ruger
6.3. said:-

But while the trnstees are thus held to great strict-

ness in their dealings with the interests of their benefic-

. taries,the comurt will regard them leniently when it appears
that they acted in good faith and if no imprope motive can
be attributed to them,the court have even excused an appar-
ent breach of trust unless the negligence is very gross(c).

A trustee cannot delegate his power or authority,pis office
be ing one of personal confidenee and if he should do so,he would be
resnonsible to the cestui que trust(d). He may however employ
certain persons to perfom ministerial duties, B1t a trustee can
never delegate his discecretion for it is senerall: bé&canse of the
trustee@ good judeement and diseretion that he is appointed, A
Trustee may employ Acents,clerks,brokers,attorneys and sueh other

versons that 1t is hecessary to employ in protecting,takins care of

and disposing of the proverty. It has been held that an adminis-
(a)es"isPh~ms Fonity p 181-183.

tby.H'm v "ary 82 V.V, 65,

(c),0rabb v Youne 92 '~ N,Y. 66

fd).Seeley v Hill 4°© "isconsin 473
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trator can appoint an Agent to do particular acts., Thus he may

employ an attorney or an auctloneer to sell goods which he is
authorized by court to sell at public sale;or when he is authorized
to sell at private sale,he may appoint an agent to negotiate the
sale ,within the 1limits fixed by the court ,wshich he may approve

and report &6 the court for ratification(a).

Then property is conveyed to scveral in tr"st they are co=
trustees and form a colleetive trust and must act jointly. One
cannot act without the others joining with him and if one is in-
capable of acting or refuses to do so,the others ecannot proceed ex-
cept upon application to the eourt(b). Mr.Hill in his work on
Trastee8 says:-

"Trustees cannot act separately,but they must all join in
any lease,sale,or other disposition of the trast vroperty
and also in receints for money payable to them,in respect
of their offiecetfc).

But this is in the absence of any other method of conducting
the busine<s of the trnst contained in the trust instrument. That
instrument may provide that transactions pertaining to the trust
shall be carried on according to the will of the majority,in which
case the minority trustees would have to submit,

I will now take up the liabilitr of co-trustees. As a gen-

eral proposition a trustce will not be accountable for acts or de-

faults of co-trustees in the absence of any negligeneeconnivance,or

{a).Tewis v Reed 11 Indianna 239,
fb).Tatrobe v Tiernan 2 ''d,Ch 474,

(e).,Hill on Trustees p 305
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wrong on his part., This rule was first laid down in the case of

Townley v “herborne in which it was held:-

“that where lands or leases were con-
veyed to two or more mpon trust,and one of them recceives all
or the most part of the profigs,and after dyeth or decayeth
in his‘estatefhis'coutrusteesrshall not be compellsditn™) <O
chancery to answer for the receipts of him so dying or de=-
cayed unless some practice,frand,or evil dealing appear to
have been in them to prejudice the trust®

The reasoning upon which this is based is that by law eo-
trustees are either joint tenahts or tenants in common and by law
every one mav receive either all or so much of the profits as he
shall come by; It is no breach of the trust to permit one of the
trustees to receive all, Further, sometimes trustees are appointed
out of other respects than to be troubled with the recceipt of the
rrofits,.But his lordshin and his judges did resolve:

*That if npon the proof or circumstances,the court should be
satisfied that there had been any "dolus malus®or any evil
practice,or 111 intent in him that permitted his companion
to receive the whole nrofits,he should be charged though he
received nothing":a).

When co-trustees join in a receipt,they should each be liable
but when it can be shown that a trustee received no part of the

money and only joined in the receipt for conformity,thdn he will

not be liable, The burden of roof is wmon the narty signing and

not receiving any part of the money to show that he signed onlr for

~

»

(a).Townley v Sherborne 3 Teadinr Cases in Equity 718,
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conformity and that he received no nart of the money. The receipt

is prima facie evidenve of a receipt br all and at law is conclu-
sive evidence and estops the trnustee from denying that he received
the money; But in Tquity,the rnle is different as equity does not
favor estoppels and will look into the justice and equity of the
matter and render a decree in accordance with the facts(a),

But althonugh a trustee mav sign a receipt not having received
any part of the money and not be liable,yet if he is negligent and
allows a tristee whom he knows is irresponsible to receive the
money ,he will be answerable(b)L Mr Story in his work on Equity says

"A trustee is to act in relation to the trust nroperty with
reasonable diligence and in cases of joint trust with dis-
cretion and vigilance,vith respect to the approbation of and
acquiescence in,the acts of co-trustees;for if he shomld
deliver over the whole management to the othersg,apd betray
snpine indifference or gross necligence in regard to the
interests of the cestni gnue trust he will be responsible(c).

In this connection a destinction is mafle between co-trustees
generally and co-executors; While cotrustees may not be liable
for money which they did not receive although ther signed the re-
éeipt for it,yet coexecutors are always liable if they join in a
receipt; The reason is that the cotrustees have a joint power and
must join in their acts while coexecutors have a several power over

the estate, Each executor has an independent right over the

{a)Perry on Trusts #4186,
th)State of Ohio v fuilford 15 Ohio 493,
(¢)Story's Equity Jvrisprudence.,
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personal estate of the testator;he ean sell it ,and give receipts

in his own name and i+ wonld be an immeaning act for the co-¢X-
ecutor to sign a receipt #hen he was not to be bound by it and so
it has been held that if a coexecutor signs a receipt for money,he
will be held thongh he resceive none of it(a),

Tristees can make no profit.nut of this office and this has
been carried so far in England as to hold that a trustee could re-
ceive no compensation for his services, Trustees very often have
in their charge estates of defenceless women and infants and it
would be manifestly unjust that they should use their office as
trustee for their own benefit to the exclusion of the beneficiaries

A trnstee must conduct the trust with an eye single to the
interests of the cestui que trust and all transactions entered into
by him will be presumed to have been entered into for the benefit
of the trust estaté. A trustee cannot en#er into a contract with
himself;he cannot purchase of the trust estate or sell to the trust
estate: Sueh transactions and all othe- transactions\by which
the trustee id benefited are vrima facie voidable at the election
of the cestui que trust, If it can be shown that the trustee ac-
ted in perfect good faith and the beneficiary refused to refund the
benefit that he had recetved under the transaction,then the bene-
ficiary cannot avoid the transaction, Judge Fineh said,in a case

in which a director of a corporation dealt in his own behalf in

respect to matters involving the trusts.

*The beneficiary may avoid

the act of the trustee but cannot do so without reztoring

[

(a)Hall v "arter 8 a,388,
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]
what he received. To cline to the fruits of the trustees

dealings while secking to avoid his act;to take the benefit
of his lean and yet avoid and reverse its security would be
inequitable and unjust. It would trn a rule designed for
protection into a weanon of offense and injnstice®(a).

As before stated a trustee cannot at a gale of trustrppoperty
buy the proverty either directly or through a third person nor ecan
he sell his own nrorerty to the trnst estate directly or by means
of a third person(e). Such transactions are voidable at the in-
stance of the cestui que trust, But although voidable and al-
though the presumptions are against them,yet if the trustee acted
in good faith,making full disclosures to the cestui que trust,
taking no unfair advantale,and it can be shown that the bargain was
a fair and reasonable one,the presumptions of invalidity will be
rebuttedlp) The transaction must be beyond susricion and the
burden of proof is upon the trustee to show that the transaction
was a perfectly fair and reasonable one, Sueh transactions are
severely serutinized by courts of Equity and they will set the
transaction aside on the least showing of fraud or unfair advantage
taken of the cestui que trust.

In Srense¥s and Newbolds Apreal ,Mercer J.said :-
*Prima facie the purehase of a trustee from his cestui que

trust cannot stand, To sustain it the trustee must have

aeted in entire good faith, He must show that he made to

~

the cestul que trust the fullest disclosures o
ta)Duncombs N,Y.,H and M.R.R. 84 M.Y.190. f all he knew

(b)Perry on Trusts, £428,
fc)Romaine v Hendric'sons Executors 27 N.J.Dq.162,
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in regard to the subject matter,and that the price he paid

is adequate."(a).

The subject of :ompensation of trustces will now be considered

The rule in England as to compensation is that a trustee shall
receive no compensation,the duty of acting as trustee being con=-
sidered as ene of high honor, The prineipal reason for this rule
is that the trustee should not be placed in a position where hisa%lzuﬁt
wonld be epposed to his duty. But an exception to this rmle is
made in the eases of trustecs for absent owners of estates in the
Fast Indies and mortgagees in nossession of estates in Jamaica. 1In
these cases, courts of "hancery have allowed trustees compensation
for their services(b) But trnstees have a right to be reimbursed
all neeessary eyxpenses that are incured in the execution of the
trust ,and such expenses are a lien nwpon the trust property and the
trustee will not be compelled to part with the property until such
expenses have been paid;c) It has furither been held that a trustee

has a righ* to be reimbursed any loss that may come to him through

the due mdministration of the estate and a lien unon the estate for

that amount(d),

The Fnglish rule that a trustee should have no compensation
fer his services has been followed to a very limited extent in the

"nited States, It was cited and enforced by Judge Xent in two

~

early cases{e)and is followed in N -laware(f)and perhaps in Ohio and

~

fa).Spensers and Vewbolds Appeal 80 Pa.State 317,
{b},Perr on trusts,£905,

(c);Pensgelae* ® Saratosga R, R,v Miller & Knapp 47 Vt.1486,
fd).Jervis v ™olferstan Taw Repoets 18 Eauity cases 18,
(e).6Green v Winter/Johnsons (h,.37,

“ Manning v Manninec; 534.

(f).Eebert v Brooks 3 Harrington (Bel) 112.
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Illinois, In T'r~bert v Rrooks(a) By the “ourti—

"A voluntary trustee,not stipulating for compensation,is not
entitled to any compensation for time and trouble,he is en=-
titled to have all his expemses and charges paid;to be in-
demnified against loss but not wemunerated®.

The general rule prevailing in the United States 1s that
trustees are to be allowed a reasonable comnensation for their
labor,time and skill in executing the trnst,also their necessary
expenses incurred in carrying out the trust, There are different
rules in the different states as to the method of determining the :
amount; In some states ,it is regulated by statute and in others,
by the court to whieh the trustee aceounts, In the majority of
the states the compensation ia fixed by a percentage upon the trust
fund which nercentace varies with the different states. Some
States allow a gross sum and others allow a certain sum ner day for
labor,time,travel etc,

In Yew York the compensation of executore and administrators
is fixed at five per cent, upon the first one thousand dollars,two
and one-half per cent upon the next nine thousand dollars and one
per cent upon all ahove those amounts(b) Thev are also t0 be ale
lowed their reasonable expenses in addition, It was held in two
early cases that this provision appliad likewise to trustees(c)

A trustee who is a lawyer cannot charge both for his services

~

as trusitee and lawyer., The beneficiary has a right to resort to

(a)Tebert v Brooks 3 Harrington(Mel)112,
-~ State v Platt 4 " 154,

(b)4th,vol,8th.edition ,Y.Revised statutes 2565
(e)Mcacham v Sterns 9 Paige 4n3, PeoBo.

Jewett v "oodward 1 Edwards Ch.199,
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a conrt of cquity for any needed relief but that right may be bar-

red by the acquiescenace by the beneficiary in the wrong against
whi:" he seeks relief when it 1s made to appeaqlst.that the bene-
fieiary was cavable of bringins snit,2nd.that acquiescence was not
the result of undue influence .3rd.that acquiescence was with fall
xnowledge af the transaction,4th.that the beneficiary had full
knowledge of his legal rights in the matter(a).

Another bar to the bringing of a suit by the cestnui que trust,
is the statute of limitations i:e when the transaction is between
the trustee and eestul que trust on one hand and a stranger on the
other hand.;b). But as betwsen the trustee and the cesqtui que
trust the former cannot shield himself behind the statute of 1limi-
tations except in a case where there is a balanee in the hands of
the trustee and the ceestui que trust knows it, In such a case
the trustee might as a bar to the recevery set up the statute of
limitationg.

Courts of equity will sometimes refuse to allow suits to be
broucgcht on the ground that stale claims shomld not be investigated,
even though the statute of limitations has not run and presumptions
cannot arise by lapse of time(c), Mr Perry alsogives as a bar to
a suit by the cestui que trust in equity after tﬁe lapse of con-

siderable time,the presumption of something done,which.if done,is

~

an answer to plaintiffs suit,(d),.

A court of equity has power to remove a trustee whenever the

eourt.deems it proper that he should be removed,but this power can
fa)ll Pomeroys equity Turisprudence %964 and 965,

tb) Perry on trusts %858

tc) Price's anreal 54 Pa St 472.

(d).Perry on trusts £866,
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only be exercised by the "ourt in accordance with sound judieial

discretion . Whenever the trustee so conducts himself as to render
it improper or detrimental to the trust estate that he shonld con-
tinue his duties as trustee,the court will remove him, A court
of equity has also the pover of appointment and if a trustee dies
or resigns,another will be appointed by the court to take his place
but this power,as in the power of removal,can only be cxercised by
the court with great discretion, Upon the determination of the
trust which may be either by the acecormplishment of the purposes for
which the trust was created,or by agreement of all parties interest-
ed in the trust,giving their consent sui juris:the trustee must
turn over the trust property to the persons entitled to it. He
must turn the property over either in accordance with the trust
instrument or legal rules,and to do this he must execute all the
proper conveyance;. If the person or persons entitled to the
property,are laboring under any disability the property should omly
S
be turned dver to him‘in accordance with an order of the court. In
all other cases, the trustee may settle with the cestui que trast
hmnediately; If the trustee shounld refuse to turm over the pro-
perty at the determination,he can be compelled to do so by a suit
in equitx,and if the trustec then refuses to obey that order of the
sourt he can be punished for eontempt.(a).

7or the violation of a trust a trustee alvays incurs a PEerson=-

al liability,and may be compelled to render compensation to the cos-

tni qie tmst fo- a breach of the !wst, If the broach of trmisi

(a)ll Pomeroys Tquity Jurisprudence #£1080-1081.
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1s occasioned by several trustees,they are liable jointly and

severally;and the beneficiary can enforce the decree against any

’

one of them,(a).

T"iniS.

‘éf/z/’71~ )7( . S%aﬂ/v% X

(a).11 Pomeroys Tquit- Jurisprudence.£1080-1081.
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