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INTRODUCTION.

e () o o

The subject of Collisions in United States Admiralty
Jurisdiction is a most inportant one in respect to all matters
of navigation. Two ships collide. One or bothh oi tncm is
injured or completely lost, the cargo is damaged, human life
is destroyed. Has thiere beer ary negligence, who is to blame,
Who,may recover, what may be recovered and when may it be re-
covered, are a few of thec many question: that arise when a
case of this kind is brought into Court. Fully half of *he
Admiralty cascs that come before the United States District
Courts arise out of Collisimns. This being the fact it is
importarnt to know wrat the law 1s upon the subject and where
to find it.

However in spite of the importance of thiis subject, it
does not secem to i.ave ever beern scparately treated by any text
writer. If noticed at all in any text ook on Admiralty law,

it is given but little space in proportion to its importance,
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and that space is largely civen up to a statement of what the
rules of navigation are and a comparison of Americsar. and
English cases. TFor the past thirty years even that dezree of
attertion does not seem to have been given. During that time
changes have been made in the rules of navigation, the statutec
of limited liability have been broadened and furthier construc-
tion of the rules pertaining to navigation been rendered, tiuus
changing in many respects the law astnen existing. This being
the fact in order to discover what tie law of Collisions is,
aside from suci: indirect light as other branches of Admiralty
law may afford, it is necessary to go to the statutes and
adjudicated csses.

It nmay be asked, "Though this is so, of wnat value is
sucl. a knowledze of the Admiralty law of Collisions-- whene
gained?" To the Admiral%y lawyer it is oi course, a recessary
knowledge in order that he may procced with a case at all
intelligently. To those who do not follow Admiralty as a
specialty, it must be admitted it 1s of comparatively %ittle
importance. But suppose sucii a case does come to one not an

Admiralty lawycer, which f{requently happens, and he has no



general knowledge of the different application of Coinmon Law
principles, of the constructicn of the technical rules laid
down for the guidair.ce of ships at sea,priority of liens,and tnre
many other questions that cormmornly arise in a case of Collision.
He must eitner decline tihe case, or run the risk of aliost
certairn defeat because of his ignorance. He may from a lack
of knowledge as to the different effect of contributory negli-
gence bring his suit in the state court and because of such
negligence lose everything, when by going into the United
States District Courts, at lesst nhalf could have been saved
for his client.

So because of the importm.ce of the subject as has been
stated and tlie necessity of going to the original sources for
information, this subject of Collisiore i.as been chosen. It
is the purpose of the thesis to show whiat the law 1s as applied
to collisions in United States Admiralty Jurisdiction. In doing
so, Statutes that seem to demand no explunation, as those stat-
ing what are proper lights, signals etc., wili only be re-

ferrcu to ani.d their force eard effect indicated.



JURISDICTION OF THE ADMIRALTY COURTS.

At the outset of this discussion, it is necessary to know
in what watcrs and in respect to what vessels a question in
collisions may arise and come- under the Jurisdiction of the
United States courts. The constitution simply says that the
"Judicial power of the United States shall extend t0 all cases
of Admiralty and Maritime Jurisdiction," leaving the extent of
that Jjurisdiction to be decided.

As to Territory.
The Jurisdiction as it exists “o-day is territorially as

follows; The Hign Seas, harbors, rivers, the Great Lakes and
other 1nland waters. The High Seas are usually defined as all
tide wsters below low water mark. But from this broad defini-
tion are usually excepted coast waters and harbors and rivers
affected by the tide. Otherwise, every ocean port in the United
States as well as such tide rivers as the Connecticut, the
Hudson, and the Mississippi would be included for a great por-
tion of their length. From the harbors, rivers and other in-
land waters must be excepted all waters not forming a part of

a continuous waterway from one state to another state or
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nation. Waters thus completely within the statec and forming

no rart of an interstate or international water-way are under

State authority and cxermrt {rom Admiralty Jurisdiction. Any of

the small navigable lakec wholly within a state and forming

no part of such a water-way, would be examples of sucl. exemptlon.

Admiralty Jurisdiction may be gained however, by connecting

such waters by a canal so as to allow vessels to pass out on a

continuous water-way to another statec. Of this artificial

mode of gaining Admiralty Jurisdiction,Cayuga Lake is a good

example. Canals rmust be included as inland waters and under

Admiralty Jurisdiction. The Ohio River and the Chicago Canal

are examples of connecting waters both natural and artificial.
The conflict over the United States' autnority

being extended to the Great Lakes in questions of Admiralty

was long and vitter- It was finally decided in two collision

cases. The first, "The Propeller Genessece Cnief" 12 How.

443, wniclhh was strengthened and furthered by "The Eagle" 8 Wall

15.

As to Vessecls.
Admiralty Jurisdiction extends "to all vessels™. As to

what constitutes a vessel there are many decisions. The fact



14.

that the craft in question is not prorclled by oars, steam or
salls, or is wholly engaged about harbors and docks and nmoved
about by tuss, does not prevent its being locked upon as a
vessel. Examples of what has been allowed as a vesczel are the
following: A steam dredge (a) A barge without sails or
rudder,(v) - A floating bath house,(c) ° Sail-boats and row-
boats are also recognized by the rules of Corgress. But a
floating hotel,(d) and a ship not sufficiently complete to
control its own movements, (€)' have been denied the right

to come within acdmiralty cosnizarce.

In brief the admiralty Jjurisdiction of the United Statcs
over collisions extends to all cases arilcing on the High Seas,
coast-waters, navigable narvors, rivers, canals and other in-
land waters forming a part of a navigable water-way cxtending

(a). The Starobuck, 61 F. Rep. 502.

(b). Desbrow,v.Walsh Bros.36 F. Rep. 607.

(¢). Public Dath, No.1lC, 11 F. Rep. 692.

(d). The Steamboa* Hendrick, 3 Benn. 417.

e). Stesmboat Vermont, 6 Bemn., 11D.
14



beyond the linits of a_single State, and the Great Lakes,and
to all cralft that :he courts will dignify with the name of
vessels. This authority extends by right only to cusCs wrere
an American vessel is one of the parties, but the Jjurisdiction
of Admiralty Courts may bhe extended to cases of collisions
arising between foreign vessels, when suci. vessels request

a nearing before them. The exercise of this jurlsdiction is

a matter of discretion wiili the court, but there should appear
special grounds for refusing it, wnen asked. It is a matter of
courtesy to the snip asking such jurisdiction and to the
nations whicih they represent. Such vessels will be bound only

by the law of their domicile.
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WHAT CONSTITUTES A COLLISION.

A collision occurs "wnenever two vessels come 1n contact.”
Thus any touching of one vessel by another technically con-
stitutes a collision. Such a meeting of vessels nay occur
under tnree general conditions.

First: Both may be underway ,

Second: Neither ship may be underway,but both riding at anchor.
Third: One si:ip may be underway and the other riding at anchor.
An example of tre Tirst would -be, two vessels persuing
courses that cross and at such point of crossing the collision

occurs.

The secornd is illustrated by two vessels riding a*t anchor,
but orne or both so negligently secured as to allow tiem to be
thrown against each other by the action of wind and water.

The third case occurs when a snip in an a“tenpt to pass
into its slip runs into another vessel riding near at anchor.
In wratever way the collision may occur it is within the prov-
ince of the Admiralty Jurisdiction to Tind out the party or

parties at fault and decide the case accordingly.
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NEGLIGENCE.

A collision having occured it is nececssary to discover
i'irst, whether there has been any negzligence causirngz it, second,
of wnat tiie nesligligence consists, and third, who the negligent
party or parties are, in order that liability may bc fixed for
the damages sustained. On examination of a case, 1%t nay be
found tha* one of three conditions exist. 1t may be found,

I'irst, thiat no one was negligent:

Second, that only one or part of the parties were negligent:

Third, that boti. or all thec parties were negligent.

Whether the parties are two or more is nct important so
far as the princinrles of law applied arec concerned, so for
most purposes but two will be considered.

These three cases will be taken up 1In their order, but
first it 1s necessary to consider wnst gencrally spcaking

amounts to negligence in a case of collision.
Defined.

liegligence in collision cases has been variously defined

but the definitins on the whole amount to thils; +that,
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"kegligence is a tallure to exercise tne ordinary skill, care
and courage of a competent seaman." Formerly, thcrce scecrig to
have been a tendency to require a very hign degrec of care
when in a trying yposition. Dut such certainly is not the re-
quirement at yrresent . Ordinary care and skilil is deemed *to
be sufficient to demand of a seaman in an emergency, because
thedifficulty of the situation is such as to render even that
hard-to exercise.

Ordinary care and skil! rnust be looked upon as a compara-
tive term. To determine whether such care and skill has heen
used the cilrcumstances under whicn the same were employed must
be taken into considersation. What night constitute ordinary
care and diligence on the open sea, mignht be c¢iitreme negligence
in a crowded iarbor, or,again a steam-ship might proceed with
perfect nailcty over a course which a sailing vessel could not
follow without great risk of collision. Or,a strong vessel of
eny kind might safely go without negligence wherec an old and
weak ship could rot proceed except with great danger. Examples
might be multiplied, but it is enougn to siow that *l.c term of

"ordinary care and skill" 1is comparative with the circumstances
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under witich thhe case arises and that the seaman must be one
competent to act under the conditions.
Inevitable Accident.

Act of God.
When a collislon takes place without fault of either snip

its cause is termed "Inevitable Accident". An Inevitable Accl-
dent occurs when the accident could not have been avoilded by
any care or skill. But in collisions, the term is applied
where the use of ordinary care and skill would not have avoided
tne accident. This broader use of the term in Colllisions
admits many csses that would otherwise be excluded. An act ol
God, however, would come within tlie more narrow definition.

A hurricane driving two vessels together with a force beyond
thelir power to resist would be an example of such an act.
Vessels so colliding could in no way be held in fault. Another
example would be an unexpected calm following a strong breeze
or wind, or a sudden veering of the wind that could not have
been articipated. Such a calm or veering must clearly have begn
beyond all reasonatle expectation. So in a case where a light
variavle wind was blowing, which at times would sudderly fail,

and a vessel while tacking was made to collide with anotner,
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because of sul; a failure of the wind, the defense of an act
of God could not be set up. The momentary calms were not
sufficiently unexpected to prevent a preparation against their
occurrence . Previous warning that the wind might fail at any
moment had becn given by its reportcd fallure previously. To
constitute an act of God, therefore,it rmust be such an act as
human foresight could not provide against eithcr because of its
suddenness or overrowerinzg force. Strong currents caused by
the usual action of the tides, no matter how swift and powerful,
if known to exist can not be classed as such acts. An act of
God being shown as the cause of a collision all imputation of
negligence is at once removed.

From trie nature of the case,practically the only acts of
God tiiat can corcern a collision are those 1in the nature of a
storm, rigr. winds or unexrected failure of the wind. A colli~
sion might arise because of unknown currertc or a tidal wave,
but such cases are so lmprobable as t¢ be of value only as
cxamples.

Inevitable Acte.
Besides thie cases wiere an act of God iLias occurred, there

are many others whiclhi are looked upon as inevitable accidents.
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What such csscs are will be best secn by examples.

Two ships are lying side by cide, ancther pas:zes and by
the swell 1t crecates, causes one ship to be thrown against
thhe other. As betwec:l: the two ships thus at rest the accident
is inevitable. It could not rave been rrevented by any ordin-
ary care and skill. Had the respondent vessel been run into
by another and in that way driven against the other ship, the
same defense would exist.

Examples arec tfound, in thc drawing of a srile to which the
ship was properly fastened and consequcent damage ensuing; (a)
extreme darkress may rprevent either vessel from seeing the
other until too late to avoid a collision,(b) a vesscl set
adrift by some vis major, as a mass of ice or drifting lumber
thrown against it. (¢) A dense fog in which a ship is pro-
cecding as slowly as possible and runs foul of a ship at
anchor- (4d)

(a) The Mary L. Cushing, 60 ¥. Rep.110.

(b) The Morning Light, 2 Wall. 550.

(¢) The Transfer, 56 I'. Rep. ©13.

(d) Bridgeport, 35 F. Rep. 109,
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ilso when an intervening object shuts out of view another
vessel, whiclh, because of that fn=ct, i1s discovered too late to
prevent a collsiion. This would be tiie case wicrn an advancing
steamer or a hulk is in the way. Neither vessel csn see the
other and eaci. suproses it has only the cteamer and other vigi-
ble objects to deal witnhhe Both naving ciercised due ard reason-
able care, the accident must be looked uion as inevitable.(a)
Had tlic intervening object been a projecting headland such as
to shut out & part of the path of navigation, and around which
ships were liable to appear, ithe excuse of an inevitable acci-
dent because of an intervening object could not be employed.
The vessel colliding must be held negligent for not lcoking out
for just such ships as might come out from benind the neadland.
The difference in these cacses seems to be largely, if not en-
tirely, one of probability. That one vessel in motion should
remain hidden behind another, whether in motion or at rest,
sufficiently long to endenger collision is much more probavle
than when a hcadland intervences which may casily conceal an on-
coming ship for a considcrable distance. There 1s dicta to

(a) The Java, 14 Vall. 189.



the effect that when such a collision occurred in waters un-
frequented by vessels, being removed from the usual course or
siziyrs, that it nay be regarded as inevitable accident. The
probablility of a collision under the circumstances is here
again brought into consideration.

A disavled vessel may be one of the parties to a collision.
If the vessel with whicnh it collides dces not know of its dis-
abled condition erd is otherwise navigating in a proper manner,
no fault c=n be attributed to it. The weak vessel in order
to free itself from fault rmust at least have endeavored to
give rvroper warning of its injured condition. Having so en-
deavored to fulfill its duty promntly and failed because of
its weakness the collision which ensues may be looked upon as
inevitable. The vessel's weak condition at sea will always
act as an excuse for fault attributable to its condition, if
not due to its own wrong doing. But when a vessel deliberntely
ruts to sea in an unseaworthy condition, there 1s no doubt that
ner feeble state 1s no defense, but rather evidence condemning
her. Whether such a defense may be set up, and inevitable

accident ~laimed when the injury disabling a vessel has been



caused by another collision,for whicl: she was more or less to
blame has been questioned. But to so hold when a vegsel 1s
acting properly in the second collision would it is considered
be too severe, and inevitable accident may be pleaded as when
not in fault for the prior accident. The James Funcy 30 Fed.
Rpt.28Q., is an exanple of the necescity of a weak or injured
vessel giving wariiing of its condition. The use of proper
care by both vessels must have been exercised as above 1ndicated,
or a case of inevitable accident will not be adjudged to have
occured.

When & collision occurs by the snapping of a chain:or the
parting of a ti.ler rope or the binding of the steering gear,
or any other similar accident,not the fault of those superintend-
ing that wiicn fails to act, a case of inevitable accident will
be allowed. A latent defect is usually a good defl¢usc,1if proved.
But if in any way due to the carelessnes of those w.o should
attend to the tl.ing broken as where a wire rope was used witn
one or two broken strands.(a) or a chain with badly worn links,
no such plea can be sustained,'but instead a clear case of

(a) The Olympla 61 F. Rept. 120.



negligence exists . Where a nut-was sl.own to have becn allowed
to work off, the deferice cannot be sustained.(b) These were
thiings under +l.c direct supervision of the ship master and crew
and by ordinary care would have been sceen to and kept in a safe
and fit condition for the purpose for which tih.ey were intended.
In these cases considered, an act of God 1s the only in-
stance where the accident is in the nature of things strictly
inevitable . In the other cases an extremely i.igh dezree of
care would as a rule have avoided the collision. The reasons
for looking upon an act of God as excusing are plain. Such
an act cannot be guarded against by man's care and forethougrt.
It may occur when he is using tie highest degree of skill and
care and force one ship ageairnst another. Ko blame can attach.
In the other cases where an Act of God is not present., it is
sirply a question of whether or not the court will look upon
tne care and skill used ty the respondent as equal to the ordi-
nary care and skiil of an ordinary ceompetent sesman in a like
position. To require a higher test would tend to make collis-
ilons never excusable and apply a harsh rule upon all those who

(o) The Altenower ¢ F. Rep. 118.
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conduct navigation.

It must not be understood that the mere fact that at the
time ordinary care and skill could not prevent the collision
will make the case one of inevitable accident. If 1t is due
to the negligence of either party tnat such conditions .ave
arisen, 1t is not sufficient to show that as soon as the danger
was perceived it could not be avoided, though everything was
dorie that could be done under the then existing circumstances.
Tre ordinary care and skill must have been exercised not only
at such timc when thie dsnger was perceived, but also for such
a time previous as would have becn required to prevent a coming
into the position where sucn efforts would not be effectual.

A vescel procecding at too high a rate of speed in a place
crowded witlhi srirs, until too late to avoid ti.e accident or
without a lookout, will be regarded as having no claim to the
Plea of inevitazble sccldent however well they may nave benaved
in the presence of immediate cocllision, (a) A violation of the
rules of navigation of which tie abpove would be an example,
will prevent the successful use of such a plea, if in any way

(a) The Twenty-orne Friends 35 F. Rpt. 190.
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such non- comvlisnce contributed to the accident. Notiing

will be presumed in favor of the collision beinz without fault

P
[

in such a case. If the accident was inevitable apart from the
violation, the respondent may show it. It rests entirely upon
him however, to do so. This question of burden of proof will
be separately considered.

In brief,inevitable accident may be shown when the care,
courage and skill of an ordinarily competent seaman under tne
circumstances would not hLhave averted the collision. And such
an accident being shown, no negligence is deemed to L.ave exlsted.

It 1s next necessary to consider the cases wnere negligence
was present csusing the collision. The ways in which a vessel
may be negligent are almost as varied as lLier motiors and the
conditions under whichh shhe may be placed. It is possible there-
fore, only to indicate generally the various kinds of negligence.
Hegligence may be roughly classified first, as negligence con-
sisting of a direct violatir,; of the rules of Navigatiocn or
failure to follow a well rezsulated custom, and second, when tne

rules of navigation ard customs nhave becn practically followed,



but there has been careleganess while following them. Under
these two heads all kinds of negligence may be brought. The
main point of value 1n this distinction is in respect to quest-
ions of burden of proof. A violstion of the rules being shown,
the burden 1s upon the party so violating. In case of a collis-
ion also it has been previously pointed out that one or both

o thic vessels may be in fault, and yet remain in court.

The mere fact of a collision dces not of itself raise any
presumption of negligence on the part of either ship. Two
ships have collided. Both are to be deemed free from fault un-
til something is shown denylng such an assumnptior. Such an
assumption may be denied by showing a violation of rules and
customns , also by the circumstances under which tice collision
occured, or by some clearly negzligent act on the part of one
or both vessels, aside from such rules and circumstances.

Violation of Rules.

The rules are violated most frequently in cases of too
high a rate of speed,and in the use of lights and other signals,

It is the law of the sea as of the road "to turn to the rignt”,
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and a needless failure to so do must bc looked uron ~:c negli-
gence. So in all cases a violation of the law of navigation or
a failure to follow a well recognized custom will always be
looked upon as negligence until evidence is brought to show
that such violation of the law or failure to follow a well es-
tablished custom did not contribute to the collision. The
laws are given as defining thie scope in which a vessel may act
in entire safety from any legal blame. Having disregarded
these comrands shaped in the form of rules, an imputation of
negligence must follow when a collision has thus occurred or
the rules would lose their force. A well regulated custom nas
practically the force of law, in fact amounts to an unwritten
law. Tnat such customs are to becobscrved is clearly stated in
the rules relating tc navigation, (a) This general statement
concerrniing a violation of the sailing rules is supported by
all the cases. To considcer tnem all separately would only
result in deducing the general rule stated of such violation
belnz prima faclie evidence of negligence. .

(a) 26 Statut at Large P. 320.



(Better Metlods) no Excuse for Violating the Rules.

The question naturally arises,would 1t be considered neg-
ligence in a vessel, if it pursued a course contrary to the
rules laid down by Congress, but looked upon by the best sea-
men as a much safer mode of navigation tihan that prescribed by
law. By many attorneys appearing for a desperate respondent,
such a course nras been stoutly argued as the only proper one
to pursue. At first thougut, it might seem that such care
nsving been used, all imputation of negligence ought to be re-~
moved. The Dest of seamen are the ones who should best know
what constitutes the safest mode of navigation. The purpose
of the laws is to make navigation safe and 1f the acts of the re
respondent are suchi as tend more surecly to further that end, ac-
cording to the opinion of those most competent to judge, what
reason can there be for holding the vessel so acting., guilty
of negligence? As this argument is frequently used it is well
to notice 1it. The trouble with allowing such a contention any
weight, rests in the fact that,however true the opinion of

expert seamen may be as to the propriety of allowing such a
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Tethod of navigation, it is not a general rule. The next com-
pany of experts that come togetl.er might well have an entirecly
different opinion of what was best and so lead to Lopless con-
fusion. The rules of navigation as given would be of no eifect,
and cacli case would have to be tried out in court to decide
whose system of navigation was best. For safety there must be a
given set of rules to be disregarded only at the peril of thiose
so violating. It is plain that without sucii a system one snip
would not know what to expect of aother- One who takes a
course forbidden by law does so at kis peril and the c¢xrusc that
the unlaswful way is the best, will not save him, and in a case
of collision in Admirslty there is no good reason why the rule
should be varied. 1If the master of a shilp prefers te run such a
risk, re may, but he and his ship will be neld to blame for any
collision occuring thereby.

A good example of cases involving this theory is seen wnere
greater specd has beern naintained than was allowed by law. In
ffact, it is in connection witii tiie questlon of speed that this

argunent usualiy has been presented. Section 4232 of the
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Revised Statutcs reads, "Every stecam vessel when aprroaching
another vessel so as to involve risk of collision shall slacken
her speed or if necessary stop and reverse and every shcan
vessel shall when in a fog go at a moderate speed."

This section came up for interpretation in the City of
New York 15 F. Ref. 624 and again in the Clare, admr.vProvidence.
S5.5.00.20F. Rep. 535. 1In the later case, the steam vessel in
fault was steering from one light of a narrow channel across
to another at full speed in a hegvy fog. Experienced seamen
agreed in saying that this was safer than going at the moderate
speed required by law, so long as that speed meant less than
ffull speed. It was said that by going at a slower rate, col-
lision would be more apt to cccur as the ship more easily lost
her way nrnot becing able to tell so accurately how long it would
take at the reducecd speed to come in sight of the opposite
light as it was possible to do when going at the usual rate.
The judge,however, looked upon the law as of I'irst consideration,
and importance. Whatever the section nmight mean by 'moderate

speed! it was clear it meant less than the usual ratce. The
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laws of navigation demanded that a certain mode of navigation
be followed. If the laws were unwise, it was the province of
Congress to enact ncw ones not that of the courts or expert sea-
men. Any other decision on this question would of reccscsity
nullify the law.

Circumstances Ralsing Presumption of Negligence.

The circumstances under which a coll.sion occurs may be
sucn as to impute negligence to a vessel when shown, though
the bare fact of » collision does not. The relation of the two
vessels may be sucn as to leave no recausorable ground for any
other conclusion. In The Bridgeport 7 Blachford 561, a stcam-
boat ran into & vessel lying moored to a wharf, striking her
nearly head on about amid-ships. At the time & Leavy fog pre-
vailed hiding the ship and wharf. The lights above the wiarf,
however, were visible and the locality was known by the person
steering the vessel. The court held that under suchh circum-~
stances a presumption of negligence was raised, by the fact of
a collision against the vessel in motion. No vessel could be
seen, but it wac known that the locality was one where vessels

were very likely to be. This was shown by the lights visible
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above the wharf. This decision has since been sustained, and
is stil: indicative of the rule that negligence may be presumed
when a collision occurs because of thie surrounding circumstan-
ces. Wher the collision takes place and one ship is out of her
course, the presunrtion of contributory negligence arises from
the fact that a rule of navigation has been violated, rather
than from the clircumstances aside from any violation. A ship
in notion colliding with a ship at anchor always tends to raise
a presumption against the moving ship. The presunption thus
raised as in the violation of the rules of navigation may boe
overconme.

Where no Presumption Arisecs.

The cases where a presumption of nezligence arises have
becn considered. As to what constitutes nezligence aside from
these special cases, there is no marked difference, between
Admiralty and Common law. The acts complained of must be
siqown to have constituted negligence which aided in bringing
about the collision. In every such case, wnere there is no
presumption, the entire question of negligence is one of un-

aided fact. In a search for negligent acts, the court will not
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always be satisfied by finding fault in one or even in both
vessels but, if the negligence is very sllignht on one side and
very great on the other, it may endeavor to discover wnetner
the negligence contributing to the disaster was sufiicicnt
under tneé circumstances to nold tie party resnonsible at all.
In such cases, where the negligence is very slight, if any,
the court may disregard it as not being of sufficient inportance
and certainty to be given any insight. This would apply only
to cases where the neglect complained of rclative to the con-
sequences to be suffered if held to create a liability would
be entirely dispronortionate. In such instances the ﬁeglcct
on the part of the other vessel 1s considercd as being suffi-
cient to have caused the damage.

Proxinate Cause.

In botih law and admiralty it 1s sought to discover what
is tie proximate cause of an injury suffered and the negligen-
ce of a party is judged accordingly. In the previous cases,
certain facts being shown, they were at once connected as the
proximate cause of a collision by mears of a rebutavle presunp-

tion. In cases where no such presumption arises not only nust
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a nczligent act be shown, but also some evidence that such an
act contributed to the colllsion. So in a given case though
negligence might be proved on the part of either libellant or
respondent, if such negligence is not in some way connected
with the disaster either by presunption or direct evidence as
the proximate cause of the injury in whole or in part, it will
not be considered. When a presumption has been raised it must
be removed by showing that the negligence in no way contributed
to the disaster.

It may be that both vessels were in fault, but one vessel
nad every chance to have avoided the collision. 1In such a case,
if one vessel is to be looked upon as alone to blame, it will
be that one which had the last clear chance to avold danger.
Though the injured ship was guilty of some negligence, that
negligence will not count against it, if the other vessel had
ample opportunity to see the nosition of the vessel injured
and did notninz to avoid a collision, but instead was itself
~uilty of neglect, contributing directly to the disaster. Thne
McCalden, v. The Edgewater, 65, F. Rep. 527, is a good illus-

tration of wrnat is here meant. Two tows were iascing, one up
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tiie other down the river. Just beyond one of tiem the vessel
of the libellant was procceding at a high rate of speed, with
its masts extending fifty or sixty feet above tie tow, though
thus in nearly full view, the respondent, after waiting for

the tows to nass, started aliead at full speed and collided

with the libellant. The negligence of tie respondent was neld
to be the proximate cause, and that, that vessel alone must
bear the loss. The libellants negligence consisted in not com-
plying with tre Starvboard rule. But the fact that it did not
so comply had no effect on the result, as the respondent could
easily nave se~n and avoided the danger, had it been tending

to its duty. It was a vessel at rest, about to start in motion
at full specd, vefore doing so it nad the last clear oprortun-
ity to have avoided any possibility of a collision. Having
entirely disregarded this opportunity,it nmust suffer tie con-
sequences of being held alone in fault for tne proximate cause
of the collision. Had the libellant been on the proper side

of the tows, it wac not thought thnat the result would have been
any different. 1In either case the resrondent should nave secn

her, and had the last clear chance of avoilding collision by
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SO0 doing.

The Portin, G4 F. Rep. 811, is a case involving this same
question of proximate cause. A line of tu~s was coning up a
river and a stcam-boat was going down. The line of tugs way
violatiny *the rules of navigation, but the steam-boat had a
full view and plenty of room in which to avoid them. In try-
ing to do so,the stcam-boat herself violated the rules and
thereby caused a collision which would not nave occurred but
f'or such a violation. The act of the stcam-boat was looked
upon as the proximate cause. She had every opportunity to avold
the tow, and being handled with greater ease, was possessed of
the last clear chance to do so. (a)

Negligence may consist in a defective equipment, or in a
ships putting to sea 1In an unseawortihiy condition. A steamer on
neeting a scliocner, puts her relm over to avoid tnat vessel and
the rudder chnin snaps, causing a coliision; 1If in such a case
the chain wass badly worn, and though open to ready insrvection,
had not been attended to, the fact will be looked upon by tie
court as constituting nezligence on the part of tne owners.

(a) The Clara, 55 F. Rep. 1021.
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A defcctive engine on a steam-boat, failurc to cmploy a tug
when required; an insufficient or unskillful crew, and a sail-
ing veszcl not in good trim, are furtiicr instances »of such neg-
ligneces on the part of the ships owner. In all sucl. cases
thhe ommers are permitied to show that they properly equipped
the vessel and carefully looked to its being in zood condition
and properly manned at the time it started out. They would
also show tha' they took cere to keep the same in needed re-
pair. Such evidence if sustained, would constitute a good
deferice.

As has been said, a loss may arisc where tne party in
fault does not come into actual contact with the ship injured.
A good example of such a collision 1is found in the case of
Tre James Gray, v. The Jonn Frazier, 21 How. 184. The James
Gray was lyvinz oy in the channel in Charleston narbor, but with-
out any light, contrary to the harbor regulations and other-
wise at fault. The John Frazier came into the ci:annel in tow
of a tuz. There was plenty of room toc pass and tnc James Gray
was clearly visible. When about four hundred feet distant,

the tug carelessly cast oftf without giving tie Jonn Frazer any
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warning. The impetus of the vessel, in spite of all tnat could
be done to rrevent a collision, carried it against the James
Gray, doing a considerable déﬁage. The court held +tr.at the

tug must be looked upon as the boat whose negligence caused the
collision and not the Jonn Frazier, wiich actually collided.
The James Gray was also looked upon as in fault for its viola-

tion of the harbor rules. The only ground upon which the John

Frazie

H

could have been held negligent, would have dbecrn that of
agency. But that too, ougnt to fail for the reason that no
such act as that of hurling the vessel free in the channel
could in any way be looked upon as authorized by the principle
in employing tre azent.

Whether two vessels or one are in fault, no different
questions arise in respect to nezligence. What constitutes
negligence in one ship will constitute negligence in another
as a general rule. Exceptions to this statement may occur.

An example would be when one vessel 1s compelled to hold its
course and tie other to keep out of the way, as is the case
with sailing vessels and those propelled by steam. But if the

vessels are in an equal position, the general statement applies.
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Acts in Zxtremis.

In considering what constitutes negligence, it must not
be understood thiat an act committed, or an omission to act, in
the extremity of the moment of collision, will be rezarded as
negligence, when the difficult position is not due to the fault
of tnc shipy s0 acting. An examprle would be the putting of the
helm to post, when it should have heen put to starboard, the
circumstances being such as to confuse a seaman of ordinary
nerve Aand experience. An arbitrary admiralty rule miznt vary
triis holding. The Galileo, 28 F. Rep. 469, was a case where
in the presence of inevitable collision the engines were re-
verscd, but an anchor was not dropped wnicn might nave averted
the collision. Such an omission in the extremity of the moment
was looked upon as excusable. In anotier case,(a) a steam-
boat allowed a sailing vessel to get too near and then in thne
extremity of danger, committed an error. This was neld inexcus-
able as the sulp so doing was not frec from blane before the
error was committed.(b) So in order to have an act or its

(a) The Carroll, 8 Wall. 302.

(b) The Elizabeth Jones, 112 U.S. 514.



omission excused, when done in the excitment of tic moment
before the collision, the saip so acting must be otherwise frco
from blame. That such acts in extrenis should be excused, is
sustained by the cquitable side of the court's powers. Wnere
voth vessels are so acting or fail to act, in a case otherwise
free from fault, the case becomes one of inevitable accident
wnich has been previously considered.

Pilot's Negligence.

If a pilot is directing the coursc of a ship when a col-
lision occurs, the question naturally arises, will the negli-
gence of the pilot be attributed to the ship under his care?
When the pilot nas be:xn taken volentarily,the?e is no doubt
bt that it should and would, he being the siip's volentary
agent for the purrose of navigation. The contentlion arises
when a vessel is compelled to take a licensed pilot by force
of law. It is said that such a pllot cannot be looked upon
as an agent of the vessel, but ratl.er as an agent of the law,
so that tnhe ship ougrt nct to be liable for a collision caused
alone by his negligence. In the Ciiina, 7 Wall. 53, the question

arose squarely in a case of negligence on the part of the pilot



whicii caused a collision. I* wags held that tac nesligence of
the pilot must be looked upon as the suip's negligence. This
discussion nhas been cited with force in later cases.(a).(b).
Siderainda v. Mapes, 3 F. Rep. 873, 1is cited as supporting a
contrary Jdoctrine, but it is not at all in point. The pilot
in that case is veing sued by the owner of the vessel he was
piloting and no question of injury to a third vessel arises.
in following the principle laid dowvm in The China, the English
rule has be:n refused as not tending to the best public good.
The pilot , it is true, 1is placea upon the ship by force of
law, and without one a ship must pay a fine and proceed at her
peril. But just as a requirement that a vessel shall be sea-
wortny when she starts out and shall have a proper equipnent,
etc., is for tne good of such vessels as well as for the public,
so 1is the rezulation requiring a pilot for the ship's benefit.
No vessel csn know all harbors and channcls, but a trained
pilot may be thoroughly acgquainted witn nis own harbor and chan-
nel,and conduct a shiiv in safety wnen she could otherwise pro-
ceed only with danger. Further, the pilot is liable to the

(a) Barnes, v. The District of Columbia, 91 U.S. 546.

(b) Sherlock, v. Alling, 93 U.S. 107.



ship for impropverly piloting her, so thc burden placed upon

the vessel is not so onorous as at first may seem. The public
are best served by such a law, first, by thelr interest being
nlaced in the best of care and second, by naving a responsivle
party, as the ships owner. to look to wno will usually be better
able than a pilot to makelgood any loss tnhat may be occasioned.
Tne United States holding seems equally as just as the English
rule and is based upon better public rolicy.

Wilful Negligence.

The harm mey be caused by what is sometines called wilful
negligence. HNegligence implies a lack of any intent to do
the marm complained of. Eut here the party in fault ras brought
about the collision by his own wil{ml carelessness Oor Wrong
doing. 1In a case where two vessels wilfully collide, it 1is
laid down as a dictum of the courts, (a) they might see fit to
look upon them bot.. ns criminals and refuse to adjudge the loss,
leaving eacih to suffer the consequences of its acts. Certainly
as between themselves tney could merit notning from the courts,
but punishment. 1If, but one of the partiecs was shown to be

(a) Sturcis, v. Clough, et al 21 How. 401.



wilfully in the wron, no protection or excuse could be oflerecd
for him. Ralston, v. The State Ri_hits, Crabte 22, is an early
case which serves as an excellent example of such wilful col-
lision. The States Rishts dellberatecly and repeatedly ran

its iron ice beak into the shiip of a rival company. The court
said that in such a case notonly was the snip so acting, alone
in fault, but that punitive damages might also be given.

In brief, negligence consists of any violation of the
rules and customs of navigation or in specifiic acts acide from
suci: rules and customs. It must be contributory to the collis-~
ion. If no such negligernce 1s shown, thce colllsion must be

looked upon as caused by an inevitable accident. From the

mere fact of collision , no presumption of negligence arises.
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BURDEN OI' PROCF.

Trhie burden of jrocf in a case 27 collision rests first,
upon the libeliant. As has been indicated the mere fact of a
colllision raises no presumption of negligence and consequently
creates no burden. The libeliant has first to make out a prima
ffacie case of negligence on the respondents part vwnich might
rcasonably be supposed to nave in some dezree contributed to
the collision. If there is doubt as to whether the evidence
prescented is such as to make out a prima facic case for the
libellants contention, the burden has not been creatcd and the
action must fail. But the burden of proof does not rest on
the libellant all through the case. Having once made out a
prima facie case of negligence against the respondent, the bur-
den then rests upon that party to show that his negligence did
not contribute to tic loss in whole or in part. This is simply
a following of the general rule at law. The respondent may in
turn place a purden of negligence on the libellant, wuich must

e sustained in a like manner. According as this burden is
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sustained, one, both or neither wil: bc liavle. The placing
of this burden is illustrated by any case wnere one vessel ac-
cuses anotucr of being in Tault for a collision.(a) TFor ex-
ample, 1f a ship proves that wrile at zanchor in a oroper place
another ran into the anchorage ground and collided with ner,
negligence hags aprarently been shown on the part of the moving
vessel and the burden is upon her to remove all such irmputation.
The burden of proof may be raised against another ship in
two ways. First, 1t may be that the mere circumstances of the
collision wil: be sufficient when shown, to raise a presumption
of negligence and a consequent burden without giving any fur-
ther evidonce to connect those facts with the collision.
Second, certain facts may be shown but, it 1s necessary to give
evidence connecting them with the coliision as its csuse. In
one instance the law raises a presumption, in the other it
does not.

Violation of Rules.
A violation of a statutory regulation raises a presumption

of negligence and without furtnher s:iowing the court will usually
consider the burden as upon the one violating to prove that tne

(a) The Drew, 35 F. Rep. 789.
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negligence complained of did not contribute to toe coliision. (a)
In the Conoho 24 F. Rep 758., the burden was placed upon the
respondent for a violation of the statute as to lights. The
Conono had only a white light burning which gave 1t the appear-
ance of being a vessel at anchor. An approaching vessel stecred
its course ac~ordingly and a collision ensued. The court said
that the dburden of proof was upon the vesscl wnose lights were
attacked, to show by clear proof that her lights were properly
placed and burning at and just before the collision. To create
this burden of proof, the violation complained of must have

been such as could have contributed to the collision. The
Supreme Court has said that the mere fact of a violation of a
rule would not place ti.e blanme and burden upon the one violating
where it could not possibly have had anything to do with the
collision. An example would be where there was no lookout at
the time when & ship collided with a sunken hulk, whose pres-
ence was not known and could not have becn discovered had the
lookout been in his vplace. So in considering winetner tae viola-
tion of a rule would put the burden of proof upon the one

(a) The City of Washington, 92 U.5.31.
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violating, tiie court may use its discretion in such instances.
However it secms certain that nothing but a clear case as in
the above example, would prevent the ourden from falling.(a)

Collision of a Ship at Anchor.
Where it has been siiown that the respondent collided with

the libellant ship when at anchior in a proper place, the burden
is at once laid upon the respondent by the aid of the presunct-
ion that the moving vessel was to blame. Such a burden may be
removed 1in many ways, as by showing that the vessel at anchior
wa:z not obeying thie rules in respect to lights or signals and
that tne respondent was navigating properly. It seems follow-
ing the general Admiralty rule, that even 1f the libellant
vessel was in fault in such mat-<ers as prorer lights, signals,
a sufficient watch, etc., that the respondent must have used
due and ordinary care under the circumstances in order to escape
free from blame. (D) In a recent Federal case, (o). where a
collision occurred between a moving shipr and a dredze at archor,
it was considered that those facts being shown, the burden

(a) The Farra~ut,l0 Wall. 334. The America,92 U.S «4u2.

(b) The Drew, £ F. Rep.739.

(¢) The T.H. Miller, 76 F. Rep. 877.
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of proof had been met and transferred to the respondent,
show trha* 1t was not witinin its power by recasonable care to
prevent the collicion. fhe presumption o negligence and
consequent burden of proof was looked upon as clearly against
the movinz vess2l in this and all cases, when one sinlp was

at anchor. It was further held as a rule of admiralty law

that such a presumption could not be removed by atiributing the
collision to a deceitful tide, in a harbor where the tides

were well known, nor by the raising of mere presunptions or
suggestions of fault on the part of the libelliant. To sustain
such, a burden tne proof must at least, be as clear and decisive
as that which placed the respondents burden upon him. Plothmer,
et al v. The F. and P.M. lo. 1, 45 F. Rep. 703, 1s a case
holding to the same princirle of law, but somewnat peculiar

in i+s facts. Two propellers were aground, but for the moment
nad stopped thieir efforts to get free. It was plain nowever
that they were about to make anotier attempt. A third pro-
peller, the respondent, tried to go by them, but so ncar as

to be put out of course by tine current, caused by a {resh

attempt to get free and was ariven azainst a schooner moored at



a pier. The fact of a collision witi. the ship at anchor along
side the pier raisced a strong presunption of nezligence wnrich
was further strengtihicned by the carelessness shown in approach-
13 too near thie grounded provellers. The burden thus raised
was sustained. (a) It may be t.at :the vessel at ancihor is
shhown to have been improperly anchored or by some other act to
nave probably contributed te o been éentirelr in “ault for the
collision. A burden 1is then upon thie libellant to frec itsclf
fr»om blame. This may be the case whether the respondent has
entirely freed nimself or not. I the libellant was anchored
in the usual course of snips, the pburden would bce upron him to
show that such an act did not contribute to tihe collision. (D)

Special Circumstances.
Circumstances sy be proved tiat would comrel the vessel

at anchor to shiow not merely thet it was at 2nclior when the col-~
lision occurred, but also that damagcs sustained were due to
the collision and 1ot to some outside force. 1In The Maryland,
14 F. Rep. 367. About the time of the collision, ice was

(a) The Michigan, 52 F. Rep. 501.

(b) The Armonia, 67 F. Rep. 363.



drifting heavily around.the ship at anchor, with a torce suffi-
cient to nhave caused the damages sustained. Under such circum-
stances the burden was also put upon the libellant to show that
the damages were caused by the collision rather than dy tie
drif~ing ice.

Many other questions may be raised which tne libeliant
rmust mect, as wncn passaze was very difficult to thread,
because of a derrick working at one side, or by reason of tnhe
tempestuous condition of the weather, or that the ship at
anchor was Liidden by some intervening object. 1In such cases
the libellant will have the burden of showing that these con-
ditions would not have caused tne collision, had the respondent
been navigating properly.(a) 1In the Passaic, 76 F. Rep. 460.,
the same rule was sustained in orinciple, though both parties
were held in fault. The steamer was to blame for 2oing need-
lessly closce to the skhip at anchor. The schooner was at fault
for unnecessarily remaining at anc:ior near a wreck on a windy
night, in the way of cross currents and in the pnth of navipa-
tion, and also for being in such a position witi. boti: anchors

(a) The Depew, 09 F. Rep;791.
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out making it most diffTicult to escape in the presence of
threatened collision. The burden here placed uron the libellant
by the resrondent was done without the aid of any legal
presumption.

Stearbont ol Sailing Vessel.
I a steaan-ooat and a sailing vessel collide, the burden

is upon tiie steam-voat to show that the cnllision was not due
to its negligence. (a) The reason for this is that a steam-
chip 1s much more easy to handle than a sailing vessel. Where
two such vessels meet, the sailing vessel’is obliged to keep
her course and the steam-boat to keep out of the way. The
steam-boat having nearly every advantage over a sailing vessel,
a collision occuring the burden is vlaced uvon it. The Gypsun
Prince, 67 F. Rep. 612, holds that tie vessel which is bound
to keer out of tne way must show by a fair preponderance of
evidernce that the collision was due Lo fault of the other
vessel. 1In all cases of a violation of tnhe rules, the facts
are looked upon as pecullarly within th.c Xnowledge of thne
vessel accusel, s0 the burden is placed uron such a snip to
remove tne presumption.

In brief tne burden of proof may be upon a vessel, because

(a) Domnell , v. Boston Towboat Co0.,89 F. Rep. 757.



of a violation of the rules of navigation, from the peculiar
circumstances of a collision, or by force of other negligent

acts apprarently the collisions direct cause.

4.
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DANMAGES.

In discussing the subject of damages, it will be more or
less difficult to avoid treating of liability at the same tine.
Damages are t~ be looked upon as tne cause from which: Liability
may arise. Tne purpose of the court is always as far as possible
to put the innocent party in tne same position as before tnce
damages coaplained of occurred. To do this it is necessary
to know wnat will and wiat will not be looked upon as damages
in any given collision casc. Opeaking generally, all injuries
and losses the direct result of a collision will be looked
upon as constituting the damages. In order to discover what
damages will be looked uron as direct, and how tney are ascer-
tained, it 1s necessary to take specifiic instances and there
£ind the various iteus allowed.

There arc some kinds of loss which would usually be suf-
fered in a collision case, that stand out clearly as constitut-
ing proper clcments of damages, as soon as a search for such

clements is made. Such losses would be, the value of the snip



when a total loss, thie depreciated value of the ship if only
injured, cost of repairs. loss o ¢sr.o, loss to bazrtage, loss
of freight. These Torms of losc 1t would sc.m, would stand

out plainly as clenents of damage. Others will be discovered

on further investigation. Considering thic lossces {roa the stand-
point of tiie thing or person sustalining them, they would be
generally classified, as loss to the snip, loss to the cargo,
loss to seamen, and loss to prasscrgers.

To The Ship.
The loss to the ship may be to her as a ship or in her

Ay

earning capacity. Having determined that a ship has suffered
some danages the difficulty consists in measuring them. If

tixe vessel 1s a complete loss, in order to ascertaln the damazes,
her market value at trhe tinc is to be taken as a proper estimate.
If ner homeé port is a sultable market, ner value in tha*t port
will usually be taken. If in a foreign rort at the time of
collision, the narket value in the home rnort will always be
taken. (a) It may be trat the siiip nas a sgecial value to

an owner which the market value would not include. If this
special value 1s reqssonadbly placcd upon the vessel, it will be

(a) The Laura Lee, 24 F. Rep. 483.
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allowed and damages assessed accordingly.(a) A vessel peculiar-
ly constructed for some special local purpose, or in the fur-
therance of any rarticular object not comion to nautical inter-
ests might well have no market value at all except as so much
lumber, wnile to the owner its ..timber constituted only a small
portion of its worii. The damages suffered by the owner are
what the vessel is worth to him. This as a rule is woat it will
bring in market, but there being no suitable market that method
fails. In a case where the specilal value consists in the
assumed value found in an' ffer of purchase not accepted, it

will not bc allowed, but the narket price will be taken instead.
The reason for this is that the court wisi:es to avoid making

the one causing an accident, pay tne price set by another's too
high valuation. Had the offer been accepted, but title had

not passed, it would seem that suchh a price would be looked

unon as properly estimating the libellant's damages, for whether
a nign estinate or not, it is exactly what he loses because of
the collision. 1If the ves-cel lost i3 a pleasure yacint, some
method rmust be adopted for ascertaining its value, because usual-
1y there would not be any good ready market. The ves:-el has a

(a) The Normarndie, 58 F. Rcp 427.



special value not obtainable at a public sale. 1In such a case,
it may be ascertained by considering the occasional cost of
building and its condition at the time of collision. A good
inquiry would be what would a person of suitable means give

for such a vescsel at the time it was lcst. In most cascs wacre
the ship has a special value to the owner, it nmight be ascertain-
ed in the above manner. (a)

Abandoned Ship.
When a snip has been abandoned at sea and has subscquently

become a total loss, the abandonment is not justified by the
mere fact of a collision caused by anothers fault. Those on
board must have used ordinary courage and Jjudgment in standing
by thelr shiip. The court will, however, take into consideration
the difficulty of the situation, the provable danger to be
faced, if the snip is not left to her fate, as wecll as the
general action of the master and his crew at the time. In an
early case,(b) a collision occurred in norithern waters be-
tween two whaling vessels. One suip was abandoned. Another
vessel injured at the same time reached the home port, although
(a) Tne H.T. Demock, 17 F. Rep. 226.

(b) Swift, V. Brownell, 1 Holmes 487.



in much the same condition as the one deserted. Eefore abandon-
ing the ves..el thc macter and his crew had considered fthe matter
carefully and had remained by the ship in tne face of sreat
danmer. The court considered that proper courage and judgment
had been exercised, and that the full value of the abandoned
ship should be taken in estimating damages. Had the master not
been justified in his action, the damages actually suffcred by
the collision could still be considered so far as they werc
due to the respondent's negligence. Wnether or not an abandon-
ment was Justifiable in a given case must be determined by the
special facts conmnected witi: such disaster.
Weak Ship.

It may be found tnat the ship lost or injured was in a
voor and rotten condition to which condition the loss was at-
tributable as rmuch as tc negligence on the part of the respond-
ent. In suchh a case damages would be divided, it being fully
as negligent to go about witi: such a sickly craft as to navi-
gate in a carcless nanner. (a)

These damages fall on one or both vessels according as
one or voti: were nezlisont. Whether or not each snall stand

(a) The Jonn R. Renson, 86 F. Rep. 696.
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Just one-half tiie loss is a question of liability rather than

damages.
Items of Damage.
When the ship injured is only a partial loss, her depre-

ciated market valuc, if sold unrepaired, would be a proper
cstimate of damages. The cost of repairing so as to make the
vessel as gooecd as before, and all direct and natural expenses
and losses due to the injured condition of the ship are con-
sidered wnen ascertaining damages. If the ships injury is the
only loss, the cost of neeced repairs would constitute a cor-
rect valuation. The ship must be completely repaired at once,
or as ‘soon as circumstances will reasonably allow. I time un-
necessarily intervenes, or a voyaze is taken which increases
tlie damaged condition of the ship, a suitable reduction must
be made for the damages thus increased. (a)

Other items of damage to thc shin are towage demanded
as a necessary conscquerice of the collision; a survey taken of
a vessel to ascertain its condition; demurrage, c¢stimated in
the absence of a charter party or a marvet price by the averag
net profits of the ship during the trip in question and thosc
Just previous; traveling expenses of the ships owner to and

(a) The Henry M. Clark, 22 F. Rep. 702.
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from the wreck; and interest, at six-percent usually, upon
injuries suflered and cypcnses necessitated. (a)

Interest.
Interest on the amount representing the siiip's loss would

ran from tie tine of collision, but on expensces incedental
thereto it se ' ms to be computed from the datce of such expenditu-
re. The zivingz of intercst on damages rests largely in thie dis-
cretion of the court. Where a vessel has becn put in better
condition by the repairs nccessitated, than at the time just
prior to the collision, no interest will be allowed. (D)
Salvage expenses may be figured as a proper item of damages.
Costs of raising a sunker vessel, valuce of sails and tackel
lost, seamen's wages, and many otner similar expenses may be
brought as damases to the ship The expense of tryins to raise
a sunken ves:zel 1s a common item of damages, so long as spent
in good faitn, even though the attempt was a failure. Also
expenses of ascertaining the injuries to such a ship before
making any effort to raise it.(c) If boti vessels are to blame
(a) The Oregon, 89 F. Rep. 521.
(b) The Alaska, 44 F. Rep. 489.

(c) The Oneida, 84 F. Rep. 716.



62.

for the collision, the samg_principle holds good, the only dif-
ference beiné in liaﬁility. The owner of a sunken ship having
declded not to raise it, *he respondernt may do so himself, but
cannot 1t sesms compel tiie former owner Lo take it as part com-

pensation for damages. Demurrage is also aliowed.
Loss of Earnings.

m

ne loss suff'ered by a ship may be in ner earniny capacity.
Freigiit naving been lost vecause of tne collision, its amount
is to form a rart of the damages. Probable earninzs will e
allowcd in suci. a case. The cost of hiring another vessel to
take tnc place of the one injured has been favorably considered.
(a) Also, the difference in value between a crarter lost in
consequence of the ccllision and a new one granted subsequent-
lv. (b) But in a case where tne ship was a total loss the
prosprective catch of fish was refused as an elemcnt of damages.
The prospcective catcel. was looked upon as too uncertain. The
compensation received from tne interest allowed on. tne value
of the lost vessel must be looked upon as taking ti:e place of
any possible profit Trom the catch of fish. (c¢) Had the vessel
(a) The Emma Kate Ross, 50 F. Rep. ©405.
(b) The Belgenland, 36 F. Rep. 504.

(¢) guivbert, v. The George Bell, 3 I'. Rep. 581.
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been in the nidst of her fishing, and tiereby ziveh some indi-
cation of what the yprospective loss really was, the case might
rave been locked upon differently.

To The Cargo.
If the cargo is lost, the innocent owner is entitlel to

nave all direct injuries estimated in damages. Whether full
domages can be recovered,will depend on the statutes of limited
liavility. The vessel injured must do ali it can to repair

the ship and save the cargo from harm. If such care 15 not
taken by the carrying siiir, damages that would otherwise not
stand against 1it,because o the limited liabii:ity acits may do
so. A case of tnis nature would be where only a small hole
admitted water onto grain or goods, wnich was not attended to.
The vessel in fault alleging such a cause, must prove it.(a)

How Valued.
The carso may be the property of the owner or master of

the ship or of third parties. In either case it forms a part
of the damages to be borne in whole or in part by t:ic respond-
ent. The value of the c¢arzgo according to Swift v. DBrownell,

cited above and other cases 1s to be ascertained by finding

its probable value at its home port, or a contral market at the

(a) The Gladiator, 79 F. Rep. 445.
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time when it would ordinarily Lave beon Jdelivered. In this
case the cargo was one of whale oil and bone, and tihe nome rort
vas a central market for that commodity. If some central market
was not taken for the ascertainins of value, but the nearest
port or a port to which the vessel was bound or night choose,

an unreasonable value w~uld often be placed upon the carz;o lost,
because of peculiar circuanstances existing at that port at

suchh a tize. In another casc previously cited, Guibert, v.

The Ceorge Bell, a cargo of fish was allowed in damages, its
vaiue being ascertained Ly tne value of the fish in a near by
port, such port being a zood market for tunat specles. One
fourth of the value of the ship's outfit for the season also

was allowed, the snip naving been out three fourths of the
season. Besides thesce damages, custom house charges in a for-
eisgn oort were admitted.

It is often tihe case trat time is wanted in which to re-
condition a car-~o damaged but not entirely lost. 1In suchh a
casc a reasonavle time is ziven for reconditioning, but after
that all extra loss sustained must be borne by the csrzo owners.

What would constitute a reasonable time would vary according



to the circumstunces and the articles injured. In Worilinger,
v. Nelscn, 61 F. Rep. 663, more than a reasonable time had
been consumed a2nd in consequence a podrer market at the time
ot sale. The loss occasioned by not beins reasly to sell with-
in a reasonable time could not figure as damages agzainst the
respondent. DIDama>es to car~o may be refused as against a ship
responsivle for a coliision witih a roiien, shaky craft, too
weak to go into dry-dock for repairs. This would undoubtedly
be tie declslion winen it was shown that had the vessel been fit
to be used, no injury to cargo would rave occurad. (a)

Crew and Passengers.
In a collision, saillors may lose their personal efiects.

Whether the loss can be looked upon as damages derends upon
the fault of the ship which tuey help navigate. They may have
damages ascessea in an opposite vroportion to the fault of the
ship. If the snip is not in any way to olaxe, *nen all may

be counted. If partly to blamec, then only half. I{ alonc to
blame, tiicn notiiinz. A sailor's fortunes are saild to follow
those of his ship. If the personal efiects are tie vroperty
of vassengers, as bagzage tne owners may recover to the full

(a) The liew Yorx, 40 F. Rer. 900.

-
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amount of loss against either vesszel or both.(a)
Personal Injuries.
The damages suf.crei instead of being those to property,

may be to person. These injuries may or may not produce <deati.
The remedies for such injuries are the samec as at common law,
and on beirns estinated nay be allowed as damages If the in-
jured person was a sailor aiding in the navigation of one of
the vessels, it would seem that the damacscs would follow tre
rule as to persornal ef“ccts. In order to have damages figured
for such injuries, the collision must be thelr proxinate causc,
anc only actunl damages can be considcred. What nay center as
itenie o actual daraze 1s well 1llustrated.by an carly case.(b)
A skiff was run down and the libeliant boally injured and his
son drowned. The libellant's injuries werc such as to parti
ally disable 1.in for life. As damages the court allowed nim
to recover for the injuries to Lils skifZ, o loss of 1ts use
while beins repaired, expenscs of his iliness, loss of earnings
of himself and c<or. un to the time of the deoree, cemrensation
f'or nig suflerings and f'or nls vertial rernarert disability.
(a) Jacobson, V. Springer &7. F. Rep. 94G.

(p) ifilier, v. The W.G. Hughes, 1 Wood:s 362.
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No damages for tie loss of +he son's life were given.
Loss of Life.
For loss of life, by collision, the laws of admiralty

sive no right of actirn and consequeinitly 1.0 deomages ngide fron
scre special act of Congress or a law existing in the district
where tiie collision occurred or the ship belonged. This was
finally decided in The Harrisburg, 118 U.S.199. That case

did not clearly decide however that when such a statute existed
a rercscrcl representative might bring an action for damages.
The reason for giving damages 1s that i* is inequitable to

do otherwise, in the cese of lifc negligently destroyed. 1In
the Hearrishburg, Justice Waite answers this by saying that it
is the duty of courts to declare tlhic law, not to nake it.

That the law of maritime nations gives no danages aside from
statute is well settled. Congress has passed no statute upon
the subJect. It seems that when suci & question does arise
under a state statute that the damages would be sought in per-
sonam, unless the ctatute especially made way for an action

in rem by giving a lien upon trnce sinip in fault. In a late
care in the Circuit Court threc searmcn were drowned as a re-
sult of the ves=zel in faglt not standing by according to

Admiralty law. Damages were given, tnc adninistrators of
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the deceased,not for the losc of life, but for =iie physica?
sutfferinge endured before death. That the damages accordea
were not to be taken as for thie loss of lifce, wos expressly
stated. (a)

Previous to the decision of Trnc Harrlisburyg there was a
strong tendency to disregard wnat Common law or the laws of
Admiralty werc as incorrorated into our legal system, and Jjudg-
ment was given as the equitics of the cuce seemed to dermard.

,

As most of the states have by statute provided a right of action
to be brougnt by thie personal rerresentative of the deceased,

1

any equitable objections thiat might be raised, are srestly
modified, the Supreme Court having not yet decided that an
action under such a stazute may rot be rmaintained in Admiralty.
Speakinz in general terms, all losses the direct consequen—
ce of a collicion and wnich may be measured with reasscnable
certainty may be figured as iters of ders~e with the exception
of loss of life, unless given by some special statute. What
will be looked upon as a direct loss has been iﬁdicated. if
in any casc there are more tlion two vescels in fault, the

(a) The Robert Graham Dun, 70 I'. Rep. 270.
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damages will be assessed pro rata subject to the rules of limit-
ed liabllity. (a) If neither vessel 1o in fault, then no
darmages are to be assessed. (b).

(a) The Doris Eckchoff, 41 F. Rep. 1506,

(h) The Clara, 102 U.S. 200.
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LIABILITY.

Stating the rules bhroadly as to liability, thie wrong doer
in a collision is liable for all the los: occzgicned hy niis
nezligence. The common law rights of action being rescrved,
the liability may be either that of the common law in personam
or the 1liabllity ascertained by an action in rem against the
shin. In tnc common law action, every wrong doer is included
and may be neld liable for damazes. The action proceeds in
personam against the wrong doing owner or master or crarter
party as the case may be. In the action in rem tne suip itselfl
is lookead uporn as the wrong doer and neld liable. This further
difference between the liability at common law and tiat in ad-
miralty must be noticed, namely, that at common law any contribu-
tory negligence on the plaintiff's part frecs the defendent from
all liability, while in adniralty it divides the damages or if
very slignt on the part of onc may not ai'ecct =zi¢c result a* all.

I the owner is a wilful wrong doer, ne will be held

liable not only for tuc loss to the full value of his own
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vessel, but for the entire dameg s actually suffered by tie
innocent libellant, and no statute or rule of common law or
admiralty wili aid him.

SubjJect *to *the statutory limitation of liability, the
innocent owner of a demeged ship may rccover his vinole loss
from the parties in fault. If both are in fault, then but
half damages can be collected. The cargo owner, &4lso subject
to the same statutory regulation, may recover full damages,
holding the owners of either or both of the two vessels liable
for the injuries sufferecd. In a casc wnere both are liable
and one has pald more than his share, sucih a ship owner nas a
remedy against the other for the amount paid over and above
what was 1.is true liability.(a) This is also the case where
the damages are for loss of personal property or personal
injuries. If pending the suit, however, one of the snhip owners
purchases the claims of the owners oflils cargo, he is limited
in his recovery from the other snip to the amount paid for
them. The court will not force speculation of such a nature.
The cargo not veing in fault cannot be held liable for the loss-
es on the other vessel, except to tire amount due for accrued

(a) The Dorris Zcknaff, 41 F. Rep. 156.
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freight. This is the case even if the curzo owner and the
owners of the ship are one. If nc statute of limited liability
interfieres,ti.c cargo owner is entitled to a complete compensation
for his losges. (a)

Limited Liability.

But with tnis general statement concerning liability
mist be talken into considceration the statutes limiting liability
in particular cases. These statutes frequently enter into a
case and entirely change the liability from what it would be
but for tihelr existence. Section 4283, of the Revised Statutes,
limits the liability of a ship owner for loss by collision and
otherwise, wnen not occasioned by any priority or Kknowledge
of his, to the value of his interest in the ship and freight,
then pending. If a man has so acted as to come within this
limitati-n ihe 1s free from all liability so far as thce rest of

1

kis property is concerncd, no matter how great the loss. This
protects him from tiie wrongful acts of otners at whose mercy
his whole provnerty might otherwise be placed . If there are

several owners, tic liability is to be apportioned between them

(a) The Bristol,29 F. Rep. 867.
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according to the interest eacn one has in the suip to blame
for the collislon. Whether the owners are one or more the
greatest sum tnat can e collected from them, is the value of
the ship and its pending freight. By Section 4289, of the
Revised Statutes, the privilages granted by Section 4283, were
not to aprply to canal-boats, barges or liznters nor any other
vessel of any description used on rivers or in inland naviga-
tion. But, Section 4289, was substituted by Section 4, P.494,
of the supplement vol.I., which removes the limitation and
allows Section 4283 to apply to all the vessels formerly ex-
cepted. There seems no satisfactory reason why the exemption
from liability should not be applied to these last mentioned
vessels as well as to othiers.

From tne fact that liability in sucii cascs attac..es only
to the shiip and the accruing freignt, it follows legally that
when a ship is a total loss the debt against ner owners through
her nas ceased to exist. DBut the Tact tiat one of the two
vessels is a total loss, while freeing it from further liability
does not in turn free the other vessel from its liability

toward the onc so lost. In tike Nortih Star, 106 U.S. 17, the

-~
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section came up for interpretation on this point. Two vessels
collided and both werc Leld in fault. One vessel was sunk, be-
coming thereby a total loss, while the other was only injured.
The damaged ship desired to avoid paying for any part of the
loss sustained by the othcr over and above its own injuries

and in support of that contention claimed th-t as the vessel
sunk was freed from all further liability, tnat they who were
only in equal fault,were also exempt. The court considered
this too broad an interpretation of tﬂe section, and reld that
while the vessel sunk was,by force of the statute, freed from
all further liability, that, that fact did not exempt the sur-
viving ship from standing its share of the loss. In this case
the loss would be properly shared by the surviving ves:zel pay-
ne the owner of the one sunk, half the differerice between tne
value of the vessel lost and the damages suffered by the other
ship. If in such a case one ship came under thc section and
the other did not, the owner so prrotected could clainm its aid
while enforqing full liavlility azainst the owner of tioc other
vessel. The same method of equalizing damages aprclies in every

similar case ccming under the statute, so long as half the



combined darages of both does not excecd the value of the ship
upon which they are imposed. If the ship has been a total loss,

in such a case it 1s looked upon as surrendered to the deep,

and t:ic owner is

}-0)

re2d from liability. If the vessel in quest-
ion still has value, the complete yiellins up by the owner of

his interests in the same absolves him from all further indebt-
caness. In tiiis last case, it ﬁill be sufficient according to
Section 42895, if all interests are irut in the hands of a trustce.

@fiect on Wrorng Doer.
This limitation of liability does not take away any remedy

/

against the wrong doer nor does it lessen any duty or respon-
sibility placed upon the vesse. by law. It is not the laws
purpose here any more than elsewhere to protect those in fault,
but simply to lighten the burden otnerwise placed upon innoccent
ship owners. Tiais 1l nitation applies azainst both cargo and
ship damaged by a collision under such circumstsnces. The
liapilisy as to cargo is further restricted by a subsequent

act so most of the discussion relatine to such loss will be
rcserved for tnat connectiocon.

wner Applied.
The linmitation o liadility is not to be applied until

the balance of damages has bezn struck. When botr vesselc are
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in fault and voth "ile libels, the court may if it sees fit
consolidate tiie suits into one proceading, and grant a single
decrec. The innocent shippers or consigners of a car~o may
procced in rem or in personam , against either vessel or its
owner. Where a collicion betwecen two vessels has occasioned
damage to tnc cargo of a third scip not in fault, procecdings
may be had in rem against either one for thie full loss. (a)
From this it appears that the limitation applies only to the
carrying ship. A party may plead that e is not liable at all,
but that if he 1is found liable request th:at he be allowed the
benefits o: Scctions 4283 and 4285, of the Revised Statute.

Value Wren Taken.
But if a vessel wnich nas been in a collision nas a right to

the privilages of Section 4283, the following question arises,
when 1s the value to be tazen. Is it at the time of collision,

at the time of recaching the end ol its voyage, or w, en sunk,

if it is so lost? It has been shown that the owners liability
does not cxtend beyond the value of tne ship after collision

and the frei;nt then pending, but the time when that value is

to be ascertained will of'ten make a grcat difference. 1In the
City of Norwin~i, 118 U.S. 468, this question was fully discussed-

(a) The Atlas, ¢3 U.S. 302.
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In this casc a vessel was in fault Cor a collislion and was
sunk. Later it was raised and repaired. The libellant cargo
ovners wanted to have the ships value taken as repaired. The
court n.eld nowever that tic value of tiic siip was usually to

be taken at the end of the voyage,othicrwise at the time of
sinkin>. Here the voyage was never completed, so the ships
value was taken at the time 1t sunk. Had the vessel become a
total loss by the collision as would be tLc case, 1f it sank
beyond recovery, notning could be gained in a suit by the cargo
owners against the owners of the snip for at the time of taking
its value, the vessel was worthless. The respondents in thiis
case recovered insurarnce, but it was not looked upon by the
court as such an interest in the ship as to be attachruole Dy
the ovners of tihe c=ar 0. Only the value of the ship when sunk,
and the freight actually earned could be considered. This 1linm-
ited liapility 1is applicable to actions either in rem or in
personamm. The swner of the injured ship must stand in the

same position ss thie owner of the damagzed cargo, so 1T the
funds realized are not sufficlient to pay voth, *tney nust share
pro rata. (a)

(1) Ziorwich Co., v. Wright, 13 Wall. 219.



In another case tr;ed at the same term of the Suprene
Court, as the City of Lorwich, the doctrinc that “he value of
the offending ship is not to be taken until-it complctes its
voyage or is sunk, if the voyage is never completed, was carried
to an extreme length. 1In this case, "The Creat Western, 118
U.S. 520, the ship in fult was not materially injured by the
collislion and startci on her voyage the same day, through her
own fault, in no way caused by injury received in the collision,
sine went ashore and was wrecked. From the materials of the
wreck a small sum was realized. An Insurance Company paid the
insurance on tre vessel to its owners. The majority of +the
court held *o *the strict rule and would allow the carzgo owners
and otners to recover only the sum realized from the sale of
wreckage, the insurarnce remaining with the ship owners. A
minority of tne court dissented vigorously on the ground that
tnie cause of the snips loss was its own subsequent negligence
and not the collision,and that in such a csse the ships value
should noi be allowed as at the time of sinking but at the tine

it would nave completed its voyage but for such negligence on

0

its cwn part. The dissgent seems fully as reasonable an
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interpretation as the prevalling opinion.

This liabllity oi “hi® vessel must be understood as arising
regardless of ownership. The liability attachces wiien the col-
lision and injury occur. This is the case even when a compulso-
ry pilot has been taken aboard and the collision is due to his
fault. (a) In suck a case of compulsory pilotage the ship
owner is not liable in personam but in rem.

Sunken Vescsel.,
It is necessary to consider the liabllity arising against

an owner of a sunken vessel, when another snip collides with it
and 1s damaged and also the liability of the vessel colliding,

if any exists. In the first cace, the ~encral rule seeas to

be that a ship owner may abandon his vessel when sunk and

incur no liapili=zy for a subsequent collision. Ceasing to

claim any property in the ship, ti:e loss has been caused by
nothing of his. Certainly no liability can then attach with-
out sone special order being violated issued by the harvor mas- /
ter or other competent authorities. S0 wnere a sunken canal-
boat was left by the o'mer until ordercd to be removed by thepilot
cormissioners, tne owner was not liable for a collis.on with

the hulk before sucl. orders were reccceived. The law creats no

{(a) Tne Cnina, 7 Wall. 53.



general duty to remove a wreck. The harbor authorities may
remove one and charze the owner Tor such removal winen he has
neglected to do so after being ordered to attend to it himself.
(a) If the owner docs not elect to treat the vessel as a
wreck, it would secm only reasonabtle, if sunk in a place woere
collision would be apt to occur that some indication of its
presence owc made, not only for the benefit of the ship sunk,
but in benalf of others as well. This has been sugfested in
some cases. There beinz no rcecgulation by Congress, such a re-
quirescnt would nave to be local.

The ship colliding with a wreck will not be held liavle,
unless, there are sufficient and proper signals to give warn-
ing of 1its presecnce. 1In a case wnere & boat was sunk in a
narrow way through which ships were continually paszing and
repassingjthe court said it was a reasonable obligation that
some signal of warning should be given of its presence, that it
might not be injured by collision, but that no prescrived sig-
nals had been fixed. (b) 1In thls case the lights had been

(a) Ball v. Barwind, 29 F. Rep. 541l.

(b) H.3. Nichols, 53 F. 665.
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displayed to locate the sunken boat, and then it was further
suarded by a vessel on watch. Here the boat was not abandoned.
As to what effect that would have had upon the question of
giving warning, the court does not say. The signals were placed
there to protect the sunken boat. Following the zeneral rule,
the owner might nsave abandoned the vessel without fear of lia-
bility for subsequent collisions. The respondent wio had in-
Jured the sunken boat under such conditions was held llable

f'or damages arising from the collision. On his part, however,
it was a plain case of negligence. The light was secn and care-
lessly run into. 1In a case where only a mast stuck above water
to Indicate the prescnce of a sunken ship, and a tug with an
injured vessel 1n tow ran into it becausc of the sneering of

the injured vessel, sufficient warning under tne circumstances
was not considered to Lave been given , in order to render ihe
tug liable,in the fog which prevaliled, the tug failed to see

the shiips mast, until too late to avoic a collisioen. So wnile
there iz no maritime duty to remove sunken vessels, in order

to prevent owners from being liable, the duty of a ship under

way not to damage a sunken vessel is practically, the same as
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in the case of a snip at anchor 1if its whereabouts 1is jrorerly
indicated. The visible part of the ship or a light or buoy
to mark the spot will serve as the necessary signals to give

warning of its prescnce.
Coilision with Anchor.

As to damages from colliding with an anchor which 1is un-
buoyed, 1t is held that if the vescel whose anchor r.as caused
the injury was acting as ordinary vessels do on the anchorage
ground, no liability ensues. (a) Tne case 1mplied that liabll-
ity would arise where such ordinary customs wer:s not followed.

Claims Against the United States.
The runle as to claims against a United States vessel for

damages 1in s collision is onposite to that of England. A clain
is allowed to be brought into the courts and if Just to be
satisfied by suitable damages being given. Here however, none
of tne usual proceedings against the vessel are allowed. The
Government is looked upon as the party liable. No costs can
be rendered against suchh a respondent. On this question The
Siren, 7 Wall. 182, is in point.

Fractional Liability.
The liability being ascertained, it 1s borne entirely by

one, if one alone is in fault, and usually by two or more equalily,

(a) Baxter v. International Contracting Co., 65 F. Rep.250.



if more than one vessel 1s to blame for the coliision. But the
question arises must the two vessels in fault always share
equally as far as possible the damages caused by thelr combined
ricgligence, wnen one is not in fault nearly so much as the other
There has been some strong dicta and also a few cases to the
eff'ect that suclhi a division does not necessarily follow. If a
division 1s allowed according to the negligence of each, it

will apply in principle whetner any linited liabillty is pres-
ent or not. In settling a queétion of liability, however, botin
would have to be taken into consideration in order that it

might be properly adjusted. In an early case, Ralston, v. State
Rights, Crabbe 22, it was salid that the rule would not aprvly
wnen the fault of bthe parties was "egregiously unequal®". The
Continent, 1028 U.S. 710, gzives sialilar dicta.

In the Max Morris, 137 U.S. l., an action was ovrought for
personal danagés, after declaring that both were in fault, and
that damages were to be divided the court says:

"wWhether in a case like this the decrce should be for ex-
actly one half of thie damages sustained or might in the discret-

ion of the court be for a greater or less proportion of such
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damagzes 18 a question not presented for our determination, upon
thils record and we express no opinion upon it."

This dictum certainly seems very strongly in favor of not
always adhering to the strict rule of one half damages t0 each
cf the two in fult. In the Victory v. The Plymothean, 68 T.
Rep. 395, a casc arose in point. Two steamers collided in
broad daylight. One was coming up the side of the river chan-
nel lying on nher port hand, wnich was contrary to law. The
other was procecding down the river on the same side accordine
to law. The vessels were in full sight of each other and there
was plenty of room in the channel. The vessel going down sig-
naled, but the up coming steam-voat did not reply. Both vessels
kept their course and collided. DBoth were neld in fault. One
for obstinately disrezarding the rules, the other for making
no ef'ffort to avoid the colilision wiricli was meritable from their
course if continued. It was held tnat when as in this cacse
the fault of one vessel is extremely disproportionate to that
of the other the liabillity of esaclh may be measured by its con-
tributory share of nejsligence. The relative liabllity was

thought to be properly estimated in this case by making the two



85.

Steam-odoats shiare equally the harm done to themselves, while
the ship most to blame, should also make ;ood the loss to tne
cargo to the full value of the ship, then over to the other
for the remaindecr , it arny. This case carries out the spirit

o

of the dictum in "The Max Mor = is", and establishes the rile in
the lower Federal courts, there suggccted, so far as danages
to freicht are concerncd. This tends to more truly make the
wrong doer liacvle for the reasonable consequences of nis neg-
ligence than to divide the loss equally. The courts hesitate
to s0 divide, however, because of the long line of precedents
wh.ere damages nave been equally divided and also from the fact
that it is not easy to accuratcecly apply such fractional lia-
vilisy for nezligerice. dHowever, it does not seem that diffi-
culty of application should pre?ent the crurts from giving at
least appropriate Jjustice. TFrom the dictum in the !fax lovcris,
and the decision in The Vietory, the ricznt to award damages in
tlils manner secoms failrly well establlished. There is no de-
cision directly in point in the Supreme Court, since tie Max
Morris.

Oownexrs.
As to who may be looked upon as owners and therevy entitled
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to this limited liability in a proper case, it is obvious that
those would be included wno are commonly so classed, namely,
the holders of full or part title in the sinip. There are also
statutory owners. The chiarter parties of any vesiscl,who
victual and navigate her for a special trip,time, or purpose are
suchh owners. Ciharter parties are specially mentioned in section
4286, of the Revised Statutes as having the privilages of limi-
ted liability. Owners are also classed as general or special
according to the ihterest they may have in a ship. So far as a
party is owner uc comes in for nis rights under a linmited lia-
bility whether nhis ownership be that of a comnion owner or a
charter party.

Priority.

As to what constitutes priority or knowledge, the general
neaning of the words indicate with sufficient clearness. Where
an owner is n:wigating the si.ip himself as master, he will be
decmed to have had a knowledge of the fault complalned of.

History of.
As a historical fact, this idea of limited liability

originated in the Maritime law of Eurore . The civil and common
law Lheld owners responsible to the whole extent of damages

2used by tne wrongful acts or negligence of the master or crew.
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The Maritime Law only held the owner thus liable when he was
personally to blame. If personally free from {fault as when
he had placed the ship in the hands of a competent master and
had equipped and manned it properly, the owner's liability was
limited, botri trne amount of his interest in the shiip and
freight. By surrendering the ship, the owner became dcischarged
from liability as at prresent. I* 1s from tnis ancient custom
of the llaritime law that Section 4283, arose . Tne rurrose of
this exemption from liability was to encourage commerce. It
was thougnt peovle wouid be deterred from engazing in shipping
if they wecre to be made indefinitely liable by the acts of
those sailing their vessels. An unscrupulous or carcless master
or captaln could otherwise easily ruin the ship's owner. So
the loss of ship and freight was locked uron as sufficient
liability to place upon an innocent owner-

The statutory limitatlion of liability so far cosidered
limits the liability for damages arising from a collision and
othier ways snecified to the value of the snlp when there is

no priority or knowledge on thc part of the owner. This lini-

tation, however, is not to be looked upon as tsaking away any
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rizint of action or remedy against a master, other officer, or
crew wucen they are wrong doers, nor as lessening any duty or
responsibility laid upon tie owner vy law. The statutory
provision for limited liability, Jjust considered applies to
liability for both ship and cargo injured. The next act to
be noticed affects only the cargo on the carrying ship and

such 2 ships consequent liability. The act so limiting 1is the

Harter Act.



HARTER ACT.

The Harter Act, 27 Statutes at Large, P. 445, limits still
further the liability of an owner of a vqssel. Section 3, 3aYs:
"That if the owner of any vessel transporting mecrchandise

or property to or from any port in the United States of America
shall cxercise due diligence to make said vesscel in all respects
seaworthy and properly manned, equipped and supplied, neithner

the vessel nor her owners,agent or charterers snall be respon-~
sible for damages or loss resulting from faults or errors in
navigation or management of said vesusel,nor shall the vessel,

her owner or owners, cnarterers or agent,or master be held lia-
ble for losses arising from dangers of the sea or othicr naviga-
ble waters,acts of God,or public cenemies,or the inherent defect,
quality or vice of the thing carried or from insufficiency of
package or seizure under lezal process,or for loss resulting
from any act of omission of the shipper or owner of the Joods nis
agent or representative or from saving or attempting to save life

or prorerty at sea or for any deviation in rendering such service.



This act as a wnole is to be looked upon as a compromise
betweern ti.e common carrier on water and the owner of goods
carried. The first part of Section 3, includes the most of
wnat is directly 1in point in a case of collision. 1In the first
place, it ust Le understood that this section applies only to
carzo c¢on coard and not to passenzerys on bazgage not shipped
as cargo. So if a passenger is injured or baggage destroyed
in a collision, caused as indlcated in the above scction, the
liability remains Just the same, as before the act was passed.
One or pboth ships, make Zood tne loss sustained according as
one or both are in fault.(a) Further, the section is to be
understood as applying only to the carrying vessel and its
cargo, and not to the other ship and carzo in collision. The
princinle that when both are in fault, domages must be divided
and tuie innocent cargo owner recover his wnole loss from either
vessel is to be followed as closely as possible consistenit with
the act.

By this section, i% is not to be understood tiat there is
any intent to rclease one vessel at tne expernse of the other.

(a) The Posendale, 88 F. Rep. 324.
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The liabillty of *ii2 nther ship remains unchanged, 1T not

directly benefited by the sectior.
No Offset.
Thiis section rives no rignt of offse

[

against the carry-

an indirect liabil-

@

ing vessel. Tiat would,if allowed, cresnt
ity for part at least of the loss accruing to the cargo under
tiie above circumstances. Such an offset would be given, if
when two sihips nave been in collision and both were in fault,
the vessel which was not carrying the cargo snould be allowed
to set-off against ti.e carrying vessel, damages up to one nalf
of the nalf damages it had becen obliged to pay [or the cargo
injured. But the cases distinctly deny that any such intcrpre-
tation was intended by those framing the act.

Owner's Liabil tLyv.
The liability of the vessel and owners, is not lessened

except in respect to the cargo on board the carrying ship.
Otherwise it remains tiie same as by Section 4283., and 4285 of
the Revised statutes and Section 18, P. 443, of the Ist.Vol. of
tine Sunplement. The carzo owners must stand crnarged under this
act withh so much of the damages to the cargo as the carrying
ship is relieved from, in so far as ti.at 1s necessary to pre-

vent any increasing of tne liability of the other vessel.
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A good example of the working of this statute, is seen
in The Niagzara, 77 F. Rep. 329., wuere the act 1s carefully
discussed. Two vessels collided in a fog. DBoth were found in
ffault. The Hales was a complete loss, oboth ship and cargo,
while tie Niagara was but sligntly injured, in ship and none in
cargo. The Hales was worth $16,000, and ner cargo $26G,000.
The Hales was lcooked ipon as conming within the influence of
the Harter Act, section 3. Damages bein~ divided as to the
ship's loss, the Hales received $8000. But for the act, the
carzo owner for whom the Hales was tne carrying ship could get
the #8000 to make good nis damages. As it was, by force of the
act, the 38000 must be nis loss. Having apart from tiie act,a
»ight to sue either offending vessel for his full damages
suffered, he could recover from the Niazara $ 8,000, but no
more, as a greater amount would increase the burden upon tiat
vessel making it L.eavier, because of this section, which was
not deemed to be its intent. So the burden of loss, to the
extent of the $8000., Tell on the carzo owner. In this way thc

liabilities of the Niagara was not increased. But for the

statute, the money that went to ray the Hales' nalf damages for



total loss would have been paid to the cargo owner. The
carrier's burden is tierefore, made lighter by means of this
Act. The Viola, 60 F. Rep. 296, is one of the first cases upon
Section 3.

In the Irrawaddy, 171 U.S. 187, the force of the Harter
act was considered wiere a general average had arisen. It was
decided that the Act did not let the offending ship into a
gerneral average with the cargo the same as for sacrifices sub-
sequent to stranding or colliding. The main purpose of the
act is to relieve the ship owner from liabiiity for laten®
defects not discoverable by the utmost care and diligence,
and in the event that he nhas exercised due diligence to make
his vessel seaworthy to exempt him fror responsibility for loss
due to errors in navigstion, but not to allow tue owner of the
guilty ships to sharc in a zeneral averaze.

daving shown the general effect of the Act, Section 3, the
interpretation of scome special pl.ases may make 1is mcaning more
clear. The words "to or from any rort in *he United States",
apply not only to vessels going to or from or between such ports

as New York and Boston,but as well to ships plying between two
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places on the same bay. It is given "a broad construction
and arplies to all vessels carrying merchandise to or from any
port under Federal Government jurisdiction.” Such a case arose
in San Francisco Bay. (a) Whether due diliigence nng beon
xercised in any case to make the vessel"seaworthy etc.) is a
question of fact to be decided in each instan—-e as it arises.
A vessel 1s properly manned. if a sufficient and competent crew
is aboard, though at the time of collision, a lookout may not
be in his place or a proper officer on deck. Equinment and
surplies are sufficiently provided if tlie ship is proverly
equipped and supplied on starting out, and possessed of a
reasonacle amount of material with wnich to repair. As an ex-
ample a mecnanical fog-norn is out of order, and a collision
ensues. If the owners furnished a proper horn and material
to repair 1t witn, if needed, they have properly equipped the
ship in thiat respect, and may come under tiec Statutec. Whether
or not the loss caused was due to a fault or crror in nav;gation
or managemernt ¢ a vessel 1s also a question that must be de-
cided in each instance aided by the rules and fixed customs of

(a) 1In re Piper,epc., Co., 86 F. Repr 670.
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the seas, harbors, rivers or lakes, where the case arises.
helther tie limltations of liability under the scctions
of the Revised Statutes nor the Harter aAct con be looked upon
as allowing a ship to exempt itself by contract from liability
for its own negligent acts causing a collision and damage to
cargo. JSuch contracts are looked upon as contrary to public
policy, and tie court will not enforce them, but Lold the
contracting vessel responsible for its negligence.(a) This
is simply a setting forth of the gerneral rule in respect to
common carriers, on land or water.

(a) The Guildhall,b8 F. Rep. 798.
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PRIORITY OF LIENS.

Having discovered the liability of a shilp for damages

-

arising from a collision, it is next necessary to consider the

nature of that liability.
Nature of Lien.
Danages raving beer proved for wnicn the respondent vesscl

Is liable, a lien attaches to tne ship in favor of the injured
and successful libellant. This lien attacres to and follows
the negligent ship wrerever srne ~ocs. This maritine lien is
enforced by an action in rem. Throughout an action for the en-
forcement of a lien, the ship is treated as the offcending party
and arrested by tre order of the Court. The lien attaches not
only to tne shir, but also to her tackel, furniture and freliznt
earned at the time of collision. The lien following a vescel
as it does wienever htne same may g£o, is Just contrary to the
f'orce of a lien at Commorn law where it 1s lost as soon as out
of péssession whichh would usually consist in beinz out of port.
Form of Action. .

Trhe nature of thie proceeding in rem is as elscewnere, a
proccedins against tne res, the tuning, the shilp, whicun accounts

for tie arrest of the vessel itself. In Commnon Law Courts it
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nias been the custom to treat vessclsas personsl rnroperty, sud-
Ject to attaciment and execution, but, liaiting suit to the
persons wr.ose legal rirn*ts have peen affected and those wno
nave invaded tnose riguts. In €Chancery,all interestcd in

the suil* are included. But in Admiralty, all wno Lave an
interest in tie subject of the action, tne res, may independ-
ently appear and propound nis suit. To zive Jjurisdiction in
rem, there must r.ave been an actual and valid seizure of the
snip Dy tixe marshall of tnhe court.

Priority Dctermined.
Having such a lien upon a ship,arising from a collision,

wnic., can be thus enforced, it becomes necessary to know what
relation it vears to othicr liens of the sane or a different
nature: First, as to liens of the same nature. Two lierns
at*ach for danages to the ship and cargo, caused by a collision,
in wnicih the same vessel was an offeriding party. If they arose
at the same time, and aré of the same nature, t.Lose noldinz
them, must be looked upon as possessed of equal riuts asainst
the siip in fault. 1f one is prior in time to the other, the
Junior lien, tupougn otherwise tiie szize, must Jive way to that

which 1s senior provided that no such time nas rassed as to
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deprrive the possessor of the prior lien of his right of actiomn.
(a). But where tlLe contention i1s one of priority as between
llens of a different kind, many questions arise as to which
shall take precedence. Priority in any given case, is to be
determined always by ascertaining the liens nature, unless they
are found to ve of the same nature, then the onc first in tine
has preference as previously indicated. It 1s intended nere
only to consider the priority of such liens as would usually
arise wnen a collision has occurred.

Damage Lien.

The lien usually most prominent in all collision cases, is
that for damages. To determine its priority is therefore of
first importancc. In doing so the other liens will of necessity
be discussed, thereby giving the priority of them all. Over
what other liens a damage lien should tske precedence there Las
been some conflict of decisicons. That damages should have pref-
erence over a lien for repairs, there is no great doubt. (b).
There was for a time some dissent to this, but it (c) Lias been

(a) The Frank G. Flower, 17 F. Rep. 883.

(b) The Pride of the Ocean, 3 F. Rep. 161.

{c) The Amos L. Carver, 35 F. Rep. 6B65.



over-ruled by the nicner courts, and disregarded by subsequent
decisions vy courts of the same autihority. I%4 also takes pre-
cedence over mortgage liens,bottomry and responderitia odonds.

In the J.G. Stevens, 40 F. Rep. 331, it was held that a mari-
time lien for damages arising from a collision takes precedence
of liens for repairs and supplies, althiougnh tne latter liens
arose rrior to the disaster. The court here refused to follow
the Amos D. Carver. The reason for <ivin: such a lien preced-
ence is that the person suffering the damages has no option to
cmploy and no caution which it is possible to exercise which
the creditor on a mortgage,bottomry or respondentia bond has.
Such a creditor may consider all the possible risks and ad-
vance ials money, material or supplies accordingly. He Lias an
alternative wnile the libellant for collisicn damages, lias none
at all, the damages bein~ forced upon him by the negligence of
others. 3uch a preference is cenerally hiad over a;l ex contraciu
relations. It 1is to be furtner noticed that the fact that tioe
libellant is slso somewnat in fault, will not have any affect
on the priority of such damazes as e nas a ritnt to collect
destite suchi neglect. {(a). These decisions leave no doubt as

(a) The Joun G. Stevens, 170 U.S. 113.
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to the priority of damagze liens over those for prior repairs,
supplies, nmoney loarncd wish a mortaze as security and in gener-
al all liensex contractil except wales.

Whether or not a damage lien should take precedence over
one f'or seaman's wages was for A time vigorously disputed. The
previous decision of the Supreme Court did not satisly some
Judges, as being in accordance wit.. naritine law. In Norwich
Co., v. Wright, 13 Wall. 219, it had been laid down that pref-
erence should be ziven to the damage lien. In the Amos T.
Carver, 35 F. Rep. 665, Justice Brown did not follow the pre-
vious Suprecme Court decision, but instead s=ave preference to
the lien for mariner's wages. In The Daisy Day, 40 I'. Rep. 038,
it was Lheld thiat a maritime lien for damages, arising from a
collision caused by negligent towage must yield to a lien for
seaman's wages, 1 the seamen were not in fault. The Court
distinctly refused to follow lorwich Co., v. Wright, which plac-
ed damage liens first, because the Jdecision was considered
contrary to tnc Admiralty law of the United Statcs. This

agrecd with the decision in The Amos D. Carver. There was hLere

an implied holding that if the seamen were in fault that this

-



preference wonld not exist. In two later Federal cases, the
courts took a different position. In these cases, The F.H.
Stanwood, 49 F. Rep. 577, and The Nettic Woodward, 50 F. Rep.
224, it was held that a maritime lien for damages arising from

a collision caused by negligent navigation, had precedence

over a lien of tne crew of the offending vcssel for wages earn-
cd prior to tie collision, but subordinate to their liens for
wages earned on ooard subsequent to- it. Tne lien for wages,
does not apply merely to mariners who serve tne ship with pcculiar
nautical skill, but extends to all whose services are in fur-
therence of the main object of the enterprise in which the ship
is engaged, such as engineers, deck-nands, firemen, captain,
mecl.anics, carpenters, porters and others. In the conflict

of decisions on this question of priority of damage liens over
those for mariner's wuges, the later cases as well as the
majority of them seem to give precedence to the lien for danages,
to do s0 is certainly carrying out more strictly thc idea tnat

a seaman's fortunes follow those of his ship. If his ship is

in the wrong, e must woit untlil those wrongs nave oveorn proper-

ly compensated. As a rule, licns for seaman's wages also take
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Preceaence over clainms cx-contractu. The reasons for this con-
sist in the general reckless nature of screen, the ease with
wnich they are inposed upon and a desire to save thelr wages
for thiem. The reasorswhy their wages earned prior to the acci-
dent should give place to the lien for damages sufferced by

ship and cargo in a collision, rest uron two grounds. I'irst,
the scamen are usually in some degree to blame for the acts of
the offending vessel, so from considerations of public policy,
it 1is sougnt in this way to discourage ncegligence on tiieir part
while navigating. Second, 1t would be inequitable to permit

a fund impounded to compensate for a wrong, to be descrted to
the payment of a participant in the wronz or to one having a
remedy against the owner of the offending vessel denied to the
owner of tne shin danazed. In The F.H. Stanwood, thc owner had
no remedy other than that of a lien against *iie offending vesscl
because of the effect of . the.limited liability ziven by Revised
Statutes, 4283. There the above reasoning strictly applied.
Adniralt:r Low follows the doctrines of equlty sc far as it is
possible. It is a settled principle o equity tihat wnere one

rarty nas but one remedy and the other has several that the
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latter will be remitted to his additional remedy and not be
allowed to select the only remedy the first person has, when

by so doing a just claim would in whole or in part be left un-
satisfied. Following this princip}e the marincr would be ob-
liged to yield to the lien for damazes, so far as his lien
against the siilp would in any way conflict with an injured 1li-
bellants rizhts. Justice Erown who had taken the opposite view,
later recognized the weight and autnority of the decisions as
stated above. So the doctrine laid down in Norwich CoO., V.
Wright, 13 Wall. at 122, secms to be clearly sustained by th
latest decisions in the Federal Courts. What the Supreme Court
would do witl: the question, if it arosc there again, does not
apvpear, but it seems reasoravle to suppose tnat it would follow
its previous holding which gave priority to the injured libel-
lant. It was thought in the F.H. Sta:wood that the decision

in the Daisy Day,as to mariner's wages being ~iven precedence
where the crew was not to blame, would have been different, had
the case of The J.G. Stevens then been decided and brougnt to
the notice of the court. The rule thus deducecd is that the lien

for mariner's wages 2ives way to the lien for damages so far
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ag wages earned on board the offending shnip, prior to the col-
lision are concerned, and tiat the wages take precedence.if
earned af'ter the loss. The question as to the crews not bveing
at all in Tault raises but 1li<tle doubt, since they nave otner
remecdies.

Salvage Licn.

As to all other liens that might possibly attach to a
ship, therc se ms no room for any other conclusion than that a
lien for damages caused by negligent navigation takes preceden-
ce in every case, except in that of Salvage. Two ships collide
and damage ensucs. Both of the vessels are injured. The vessel
not to blame, and also the goods it carries have a lien upon
the offending vessel. DBut a salvar also has a lien upon ti.c
same vescsel. It may have existed at the time of collision
for some previous act of salvazc, or it nay accrue after the
collision and be due to damages suffered thereby. Practically
the only difference, the fact that the salvage lien was prior
in time could rossibly make would be 1f the two liens were ever
looked upon as of equal inmportarce. If suci. was ti:e ¢ase nere

the older lien must as elsewhere, have priority unless by laches



such a benefit had been lost. But aside from such a supposed
condition of things arising from the possibility of the two
liens being considered of equal importance, an answer to one
case would be arrrovriate to the other. The Salvor's lien
seems to be one of the most highly tavorcil. But for unis inter-
ference, there often would have been nothing for the liens of
other parites to attach. This would always be the case where
the liability of the vessel in faunit is satisfied by its total
loss, and but for the salvor's assistance, such a loss would
rave occurred. The salvor often displays great bravery, risk-
ing is own life in saving the property or livces and property
of others. That such bravery or even any act, saving the prop-
crty of others should be made sure of its reward, certainly
seems most Jjust and reasonable. By the holding in tihe Nettie
Woodward, salvage licns and liens for damages were put on the
same basls so far as their priority over mariner's wales wAas
concerned. Both must give place to wages earned subsequent to
the collision. Wnile no case directly in point appears, the
general tone of the cases seem tc glve solvage services a prior

lien over every otner, except that of mariner's wages
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subsequently esrned. Fron the conditions under which the ser-
vices arc rendered and the necessary advarntage accruiny there-

by to other lien holders as well as from thie gencral tone of

the cases, it would se-=n that a salvage lien should be given

such priority unless in some way restrictel by contract or laches.

General Average.

General Average may be recovered as damages from_the wrong
doing vessel. As such a ;ondition of things may arise and be
of considerable importance in a collision case, it should be
nere considered as a lien and its priority. A case of General
Average wculd i.ave cccurred wnere a vessel after being in
collision without fault was obliged to cut away broken spars
or jettison part of the cargo in order to Keep the ship afloat.
This beilny doue for the common safety of ship and cargo, would
demand that a general average bc hsd, average charzes incurred
by a cargo owner may be recovered as damages caused by collision
and a lien for such charges attaches. Like all other 1liens,
it must give preference to mariner's wages earned subsequent to
tite collision. It certainly takes preccaence over a bottomry

bond, and noney lent to pay it may have the same priority as
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the lien wnich it paid.(a) Such a lien by the ship in collis-
ion cases usually becones absorbed as part of the damages suf-
fercd and takes place along with a lien {or damages. IZ by
the cargo owner, the lien would probadbly take a similar position,
as it represconts damages sustained by him. 1In a case where a
lien for direct damages and one for getrneral avcrage cXpenses
were brought against the same vessel, there seems no reason wny
onc snould not have the same priority rigiits as the otner, if
bothh arosc from a collision. If the general average was not,
the result of a collision, but arose in osome otier way, as by
reacon of a storm, it would seem that what ever preference was
given, should be to the damage lien arising, because of the
nezligence of the ship upon whici: it at-acres, rather thon to
the average lien wnich arose as much f'or the protection of the
holders prorerty as for the one wno threw it overboard in aid
of common safety.

The courts in discussing the advisanility of allowing
average charges as damages have sald that there seems no sound
reason wny botnn general and particular average charges should

(o]

(a) The Dora, 34 F. Rep. 24cC.
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not be recovered as a part of the damages. They are a direct
result of the collision, for witnout it they would not have
occurred. The rule of damages is sald to be "restitutio in
integranm. Such a rule clearly demands compensation for such
crharges arising as they do directly from the collision. (a)
The same might be said in substance concerning a lien for re-
nairs or for salvage services, for being paid sucih liens become
items in the amount of damages suffered. Somc svecial atten-
tion has been Ziven to this matter in conrection with general
average, because of the energy with which at times it has been
opposed as entering and forming a rart of the damages. This
satisfactorily answers the case where bour arise from the col-
lision, but as to the case where tne average lien stands bold-
ly out by itself, the courts arec not so clear. It would seen
that such a lien must yleld to one for damages for tiie reason
previously given.

Repairs.

A vessel having suffcred darmaze in a collision and been
repaired, a lien attaches to her for her value of rcpairs

(n) The Energid, 66 F. Rep. 604.
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rendered. This lien is not lost by merely delivering the ves-
sel to the owner before the payment. It is in the nature of
a yprorrictary right, and follows a vessel until such a time
has lapsed as will bc lookea upon as marking its extinguishment.
Generally speaking, such a lien must yield to a lien for sal-
vage, damages by coliision, mariners wages, general average or
bottomry and respgondentia bonds. This is shown by cascs pre-
viously cilted in another connection. (a) The Felice wiiile not
a case wnere a coliislon nad occurred is a good illustration
of the law on tne question. After admitings the genceral rulce
that a bottomry bond lien would have preference, the case held
that such priority would not be given where the holder of the
bond has becn guilty of delay in enfeorcing it or of some action
tending to induce repairs to be given by which the value of
‘the siip had been greatly increased. By this it may be seen
that these rules concerning priority ol licens nmay be rendered
insufficient because of outside circumstances. On the other
hand, liens for repairs take precedence over a lien for unpaid

(a) The Pride of thc Ocean, 3 F. Rep. 161.

The J.G. Stevens, 40 F. Rep. 331.

The Felice, 40 F. Rep. 6563.
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premiuns of insurance, and are on the same footing with a lien
for supplies furnished in a noac vort , wacen tne repalrs were
given in a foreign port. If the mactcr is personally liable,
the lien for repairs takes prccedence over the licn for the
master's wasces, (a) also over towage, where it is for towing
an injured vessel, out if thie services had been rendered to
a vessel injurcd by a collision so as to necd such services
morc than would usually be the case, tiey would probably be
classed as salvage services and take priority. In shorti, the
cases seem to show that a lien for repairs has priority over
all other liens exccrt those mentioned above as taking preced-
ence, or at most only yielding an equal rixirt to others unless
laches have occurrcd.

These four classes of Admiralty liens arising {rom damazes,
to ship and cargo, salvage services, general averazZe and a
lien for repairs are tie only liens of importance that are
liable to arise from a collisicn. Others may attach, but as
a rule they could all be brought under one of these =scncral
heads, and tielr priority detcyrmined tucreby. The relation as

(a) The Daisy Day, 40 F. Reuy. 538.
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to priority in thesc four cases seems to be Salvage services
first, Damages second, General Average third, and repairs Lo an
injured siilp, fourtl.

As betweecn Maritime and Domestic liens, the former nmust

always have priority.

Divesting of Liens.

These liens may lose thelr priority or becomée entirely
divided in several ways. Proper payment of a lien of course
always disciiarges it. A lien may also be extinguisihied or lose
its priority by laches. The priority lost would be as against a
subsequent purchaser or encumbrancer in good faith. The laches
nay however, be excused if explained in a satisfactory manner.
A lien may also be divested by a judicial sale of a veswel,or
an action in ren, or by a private salc Jjustified by necessity.
Also by a taking of collateral security under a special agree-
ment to divest, and finally by a destruction of tne vegssel. In
this last case, the destruction may be complete as wi.cn totally
burned or lost a: sea, or 1%t may onlv be a destruction of the
ship as sucl., ithe ccaponent parts still existing, but built

into anothier structure. 1In either casse the lien is lost.



112.

A lien is not divested when a delay is excuscd,nor when
a private sale is not justificd by necessity, nor by taking
commercial paper for 1t whicn turns out worthless. A vessels
departure from port does not divest any lien, ezcept wharfage,
so far as it has a standing in Admiralty. Uor does a lien di-
vest by an assignment of the claim. The rigiit to enforce the
lien is simply chianged from one to another- As there is nothing
peculliar avout a lien's divesting connected with it because
arising from a collision, it does not seem necessary to discusc
the matter here, nore than to show generally, as has been done,
the conditions under which liens will and will not divest in
Admiralty. All Admiralty liens have not been discussed, but
only those wnicn would be most 1likely to arise in collision
csses.

State Liens.

It remains to say a few words concerning liens given by
3tate Statutes and ti.elr relatlion to Admiralty liens arlsing
from collisions. Concerning these leins it is neces.ary to

observe that none can be thus given wnich will in any way
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interfere with liens in Adniralty. TI< tle lien so conflicts,
the domestic or State lien must yield priority to alli liens
maritine. TC not in such conflict, a state lien may be enforced
in Admiralty, but it can hhave no place exccrt at the oot when
priority is considered. These local or State lien laws are
not regarded as amendments to the general maritime law. How-
ever, 1n the absence of arn act by Conzress establishing a uni-
.

from rule in such. cases, and also in the absence of any cocn-
flict between them and the laws of Admiralty, they will be up-
neld as against vesscls engage@ in foreisgn and interstate com-
merce, owned in other states as vwell as against ciiips owmned
wivhin the State.(a) It was the Constitutional intent to nave
a harmonious system of rules for all Admiralty cases, collisions
and otrnerwise, so in order to be consistent witr that intent,
the above aprniication of State laws must be adhered to.

A lien by Staic Statute is lost by ti.e departure of the
vessel from port, the same as at Common Law. At Zomion law
n lien for danmages Dy collision r:as lonz existed.

(a) The Del Notre, 90 I'. Rer. £08.
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TUG AND TOW.

Many collision cases arise wrhere a tug and tow are either
parties livellant or respondent. The colllision mar oceur be-
tween the tug and tow themselves, or between one of them and
some tiiird vesscl or object. One, both or neither may be lia-
ble as in any case of collision. The tow may be under full or
partial control of the tug. Where it is under the full control
of the tug and a colllsion occurs, the presumption is in favor
of the tow against the tig. The tug havint control of the tow's
nmovements it is only reasonable to presume that a collislion
occurred through its fault. However, this presumption is re-
butable, as by showing tnat the fault was some act of the tow
or sonme outside force over winich the tug could not recasonably
be expected to have control. A tug in control of the tow is 1n
duty bound to anticipate the time and place and perlls of the
ordinary action of tnc tide or well known river currents. The
tug also will be liavle for so passing another vessel tia* the

tow becomes disturbed by the suctioi. of the wheel of the ship



passed and collision occurs, or in any other way causes a
dangerous situation to arise from which damage to the tow or

to the tow and a third vessel accrue. (a) Where the control

of the tug and tow is divided equally or practically so, it
would seem that between themselves no fault would arise against
either.

'ull Control.
The tow may be in full control, using the tug merely as

its motive power, as an agent for that purpose. In such a
casc if tug and tow colllide, certainly no presumption of fault
can arise against the tug, but rather against the tow, which
was in control of the movements of both ships.These zeneral
rrinciples laid down as applying when the tug and tow collide
with each other also apply in any case of collision where a
tug and tow is concerned and an at-cmpt 1s dbeinz made to fix
the liability upon one or the other. Both beinz in fault,lia-
Pility falls upon both.

Are Onc Vescsel.
In Adniralty law, tug and tow are looked upon as one vessel,

when a third scip is injured and their fault not being explained,
both are liable in damages which wili be divided betwecn t:en.

(a) The Mariel, 32 F. Rep.l03.
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The showing that one or the other was in full eontrol, seems
to shift the burden of proof. Not only are the tug and tow to
be looked upon as onc ship in law, but it seems that they are
to be considered as a steam-ship. The propelling power is
stcam, so the silp must come within tine gencral definition of
a steam vessel. A tug and tow must kecp out of the way of a
salling vessel as would a steam shilp, but the same strict ac-
count of liability 1s not required. An adherence to the rules
for steam ves.els is demanded with a reasonable amount of con-
sideration given for the necessary difficulties attendant upon
such navigation. Where a tus and tow meet a schooner, the
schooner is not freed from all care. ©She too, must look out for
hersclf, and take such precautions as the circumstances re-
quire. The tug is not in all cases held to the strict respon-
sibility of a vessel under steam with movements unimpcded.
Wnhere the sailing vessel comes needlessly near or tries to cut
across thec tow, the tug can not be held to blame, being unable
to escape. (a)

Tug Unnecessarily Encumbered.
If the tug itself unneccessarily increases the inconvenience

(a) The Page, 36 ¥ Rep. 329.
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under wiiich it is placed by tne presence of a tow, it must use
a commensurate degree of care according to the risk assumed.

An example of this would be where a tow was very long and 1in
consequence it was impossible to as readily avoid a colligiocen.
In such a case, the tug often wishes to raise *ne increased in-
convenience as a defense, but it is not allowed to do so, having
itsell needlessly created the extra impediment to 1ts naviga-
tion. (a) Wren a third vessel has beor. to blame tiie tug will
only be required to show that it has done its duty and fulfill-
ed its contract of towage toward the tow. This, however, in

no way excuses the tug and tow fron using every precaution
under the circumstances. This is true even though tie fault

of the affending vessel is Tlagrant. (b)

In order to hold a tug liable for damages done to or by
its tow, 1t must actually or impliedly nave assumed the con-
trol of towage. S0 1n a case wnen a tuz nad two boats in line,
and without its knowledge a third boat attaciies 1tself to the
tow so unskilfully as to soon break away and colliide with the

(a) The H.W. Wnitney, 86 F. Rep. 697.

(b) The Maria Martin, 12 Wall. 31.
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libellant's vessel, no liability can rest upon the tug. A con-
tract to tow had not been assumed even irplied by such a case,
i1s alone to blane. (a).

Part Control.
Wnen both tug and tow are in partial control of their

movements, and a coliision with some tnird ship occurs, both
may be held liable. 1If both tug and tow nad clear oppeortunity
to avoid a stecamship or other vessel and tre tug did nothing
to prevent the collision and the tow in no way objected to the
course taken or in any other manner took any precautionc, both
will be locked upon as liable unless the apparent fault can be
explained.(b) As a general rule it may be sald that if the
tow sees or ougnt to nave seen and objected to tlie course of
the tus and did not, it will be looked upon as Lhaving acquiesccd
in the neZzligent acts of the tug, wihenever another vessel rnas
been damaged.thereby. Wnere tne crews of botn tug and tow par-
ticipate in thc navigation of the twe shiips, both may be sued
and, 1if found in fault, held liable the same as though they
were ships navigating separately. The danages are divideqd

(a) Steamboat Co., v. Stcamboat Co., 32 F. Rep. 798.

(b) A. Cnhase, 31 F. Rep. 91.
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between themn, with the understanding that if one is not able

to pay its share of the damages the other must. (a) Tug and

tow may however, always be sued as one vessel, and, if either

is innocent, that one may be freed froa responsibility. (b).

Wren the crews act jointly in navigating the tug and tow, it

is sufficient to show that the collision occurred by their
nezligence while so acting, in order to hold both liable.

Agents of caci vessel are implicated in the negligence complain-
ed of, thereby rendering their siiip resnonsivle.

Tow in Control.
Tne only cases where a tow can pe held in fault naving

becn prorerly accepted by the tug are when some control of the
navigation remains in its hands. This is the case when a
master or pilot is left on board or the crew as mentioned above,
or wnhere the tow herself attended to the fastening of the tow
line, or the shifting of the sails, or when she 1s proceeding
partly under ner own steam. The tow's liability may be complete
or only partial as above indicated. Examples of wheére it is
complete are such as the Carfloat, No. 4, 89 F¥F. Rep. 877. 1In
(a) The Virginia,97 U.S. 309.

(b) The Restless, 103 U.S. 699.
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this case, a steam sihip came up to a wharf under ner own stcam
and in charge of her own pilot, assisted by tugs. Eecause of
her recklessness the steamship collided with a carfloat and
sunk it. There was sufficient frecdom to permit sucn independ-
ent action as was necessary to create a collision by her own
act, and no fault was shown on tne part of the tugs. In the
Law 26 F. Rep. 164, the master of the libellant tow handled her
sails improperly wnich caused the ship to zo wrong. The tug
was in no way liable. The tow having seen fit to so set her
own sails must stand the results of her fault.

Suit by Tow.
When the tow is attempting to recover for its damages, it

may suc the tus alone or tne tug and any third ship in fault.

The tow in sucii a case is not bound oy the'tug's acts as those of
an agent. If it happens that the tow of one tug colildes witn
tiic tow of another, both tugs may be libelled in the same pro-
ceeding, but the burden is upon tne libellant to establish neg-
ligence against bothi. As against the tug not its own the tow
thus suing, can be in no better position than its own tug would
be , 1f bringing the action. This is not on the grounds of

agency, but becausc of the fact that in law, tuz and tow are
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looked upon as one vessel. So to the extent her tug is in

fault, the tow cannot reccver against the other vessel.(a).
Breaking of Tug and Tow.
In cases of sudden peril, when anything abcut tie tug and

tow breaks in attempting to avoid collision, no presumption
is raised against the tuz and tow from that fact. A tug is
towing by a "bridle" which breakes under a sudden strain caused
by the tug's starboardinz to avoid an aprroaching vessel.
The tug is not looked upon as acting in a way of itself danger-
ous in using a "pbridle", so proof wil! be required to snow that
it was insufficient. The "pridle" snapping only in an emerzen-
cy, it will be presumed to have been strong cnouz for general
use.(b). The fact tihat the lashings betweenn tuz and tow along
side gave way when a tug storped suddenly to avoid the libellant
ship winichh had placed itself in the same manner. The fault 1is
that of the ship in placing the tug and tow in suci. a position
as to demand unusual action, causing extra strain on tne
lasiiings. (¢) On the Great Lakes and the Mississippi River,
(a) The L.P. Dayton, 120 U.S. 3c7.

(b) The Zouave, 20 F. Rep. 440.

(c) The sammie, 29 F. Rep. 923.
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towage is more important than elsewi.cre, and in consequence,
special attention is paid to it in the rules of navigation Tor
that portion of American waters.

With the understanding that tug and tow are in law, one
vessel, and that a steam vessel, not held with the full rigor
of a steam vessel unimpeded, and that a collision occuring with
the tow, tie tug rather than the tow will be presumed to be in
fault. The rest of the law governing tus and tow in collision,

nay oc found oy the following principles laid down for cther

collision Cascs.



STATUTE OF LIMITATIONS.

In Admiralty as in Equity, the Statute of linitations 1s
governed by what a reasonable man ought or would have done in
a given case rather than by any fixed limit. In most cases
the limit will be looked upon as passed much socner than the
time fixed by srecial statutes of law. The Statutes of lini-
tations of the statcs, have no application in cases where a
maritime lien has arisen the action being one in rem. Actions
arising from collisions have in this respect nothing peculiar
about them apart from other actions in Admiralty, so 1t will
be sufficient to treat them generally. While the period of
limitations is usually much shorter than at common law, it mnay
under special circumstarces be equal to it in length or even
longer. However, this period or linmitation of action should
not be extended beyond the comzon law limit, except for some
partial or complete inability to sue, or for scome peculiarity
of a maritime nature, that dcmarce recognition by an admiralty
court and makes it plainly a matter of Jjustice that this dis-

cretion be applied. A cace where such an extention of time



might be granted would be when the ves.cl in fault for a collis-
ion has escaped and it has not been possible to get it within
the courts jurisdiction for a time longer than the period of
common law limitations. It seems that the time is not to be
extended beyond the common law period of limitations in the
aiscretion of the court, except in the above cases.{a) So

where the owners of a vessel lost by collision delayed needless-
1y over six years his claim must be held as barred. The quest-
ion as to what length of delay 1n proceedings to enforce a
maritime lien will bar an action, is always one fact to be de-
termined in view of the particular circumstances of each c=zace.
In The Tiger 90 F. Rpt. 826. a period of seventeen months, ten
of which thie boat was cut of commission and then sold to a

bona fide purchaser, was considered too long, and thec libellant
was barred from recovering from such a purchaser. Had a bona
fide purchaser not entered into the question, the delay would
very likely have been looked upon as insufficient to bar a
recovery. The party possessed of the lien, having a right to

(a) The Ambay. 36 F. 925.



follow the ship even in innocent hands, it is only Just that

e should enforce his rights with reasonable promptness, in

order that innocent purchasers may not be needlessly deceived

by delay on his part. The libellant may and may not L:ave an

actlon in personam against the owner of the ship after the

lien has been lost, such a right not beingz deperdent upon the lien.
So as to Statutes of limitation, they are followed by

analogy in Adniralty ard Equity. If no special equitable rea-

son exists against the application of a statutory limitation,

it nay be employed. As a rule there is no equitavle reason

for going beyord the statutory limit.



COSTS.

The matter of Costs in admiralty is wholly under the con-
trol of the Court giving them. They are sometimes from equi-
table considerations denied to the party who recovers his de-
mand and sometimes given to the one who fails to recover any-
thing as is the case when he has been mislead in commencing
the suit by fault of *he other party. Undoubtedly costs gener-
ally follow the decree of the court. However circurstances of
equity, of hardship, of orpression or of negligence often in-
duce the court not to follow the general rule..(a) As to costs
in a collision suit there are ro peculiarities apart from the
rest of admiralty law. He who fails in a suit must usually
pay *the costs. If both are in fault each pays his own costs
or they are devided. No council fees can be allowed as costs
beyond those given by statute.(b) The other conditions which
may arise may be as follows. If the libel is dismissed or the
action is locked uron as beirng brought without cause, costs

(a) Sapprhire 18 Wall. 51.

(b) The Baltimore 8 Wall377.
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will be given against the person so brinzing. If both are not
equally in fault, costs will be borne by the vessel most to
blame .If necither 1is to blame,each should bear his own . Costs
may also be g&yen in punishment, as where a vessel not in fault
for a collision fails to render proper aid as in standing by
to save life and property. 1In a case where proce-dings are
had for a vessel or cargc lost or damaged, if there arc several
libles which might legally be Joined in one, there should not
be allowed upron them all more costs tlian upon the one, unless
there exists some good reason for so doing which is satisfactor-
ily shown. But allowence may be made on one libel for costs
incidental to several claimns.(b)

As to security for libellants costs, the Supreme Court
Rules do not seem to have cxpressly required any to be given.
However, in many districts by special rules process will not
be issued until the libellant has filed a stipulation for costs
thereby agreeing to ray all costs and expernses awarded against
him by trhe court. The amount required varies in diflcrent
districts. In some 1t is more than double the amount for a

(b) Scc. 278 Rev..Stat.
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suit in rem that it is for one in personam. DBy tpe district

rules in New York ore security must be furnished if the livel-
lant 1s a resident, otherwise two. The amounts secured generally
run from one hundred to two hundred and fifty dollars. If the
United States was the libellant, as would almost never be the

case 1n collisions, no security need be furnished, the National
government not being liable for costs in any court. There

being nothing peculiar about this subject as connected with
collisions, only the genersl principles which courts of Admir-

alty Jurisdiction follow have been pointed out.



CONSTRUCTION OF THE UNITED STATES

RULES OF NAVIGATION.

Rules of Navigation have bheen defined as a system of
rules and regulations to be followed in the navization of siips
or vessels wren approaching cach otner under sucn circumstances
that 2 collision may possibly ensue. In their very definition,
it is to be noticed that they are rules formulated and enforced
for the purpose of preventing collisions between ships. They
nave practic2lly no otner purnose than that of preventing loss
of life and rroperty in this manner. Rules of navigation nave
veen in use as long as navigation has had any prominence in
aiding the world's commercc. The principles of the rules now
cmployed in American waters and among maritime nations, may
be found in the laws of Oleron , Wisby and Rhodes.

The Rules of Navigation may be divided into four classes,
three of which: are formulated oy Congress and the fourth by
local authority tnrough the permission of Congress. They are,

First: The International Rules.

Second: Those applying to the Great Lakces and connecting

~—

waters.
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Third: Those arplying to certain narbors, rivers and
inland waters. *

Fourti.: Local rules by local harbor and river authorities.

The first class the International Rules, apply to all
public and private vessels of the United States upon the Hizn
Scas and in all waters connected therewitih navigable by sea-
going vessels. These rules were to take effect as a set of
international regulations, March'lIst.189C, but by a request of
Great Britain, they did not formally go into effect until July
Ist. 1897. They may be found together with their amendments in
29 Statutes at Large P. 885.

The second class of rules, applies to all public and pri-
vate vegssels of the United States upon the Great Lakes, their
connecting and tributary waters, "as far Eazst as Montreal and
the Red River of the North", and rivers emptying into the Gulf
of Mexico and their tributaries. hese rules took eifect as
they now exist, March Ist., 1800.

The third class applies as a set of special rules duly
made by local authority "to all vessels navigating all narbors,

rivers and inland weters not included in ti.e seccend class.
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These took effect Oct., 7th., 1897.

The fourtir class are in *the nature of local police regula-~
tions of harbors, narbor lights and rivers, pilot laws, etc.,
wnich Congress nas seen fit to leave to local authorities to
resulate. The first three classes do not differ widely. 1In
fact, in a great part the seccnd 2rd third are copies of por-
tions of the first. Such differences as exist and are impors-
ant will be pointed out.

International Rules.
Tne International Rules are not new, but consist principal-

1y of the rules 1long in use, somewhat changed and amended to
fit the needs of a world wide intcrnational commerce. The
construction placed upon these regulations will generally apprly
equally well to those of thhe Great Lakes, rivers and rarbors.
Many phases that mignt create difficulty are given a definitc
construction by the Statute itself,for the meaning of some,
however, 1t will be necessary to go to the cases. This Stat-
ute, except the amendments may be found in 26 Statutesat Large
P. 320., and witn amendnents in 29 Statutes at Large, P. 885.

It considers lights, signals, speed, steering and sailing



rules etc. Only portions aiding in or demanding construction
will be quoted.

The statute says, it is to be understood that whcre in-
land waters arc mentioned that they are not to be taken as
including the Great ILskes and their connecting and tributary
waters, as far Hast as Montreal.

In following these sailing rules every steam vessel wnich
is under sail and not under steam is to be considered a sail-
ing vessel, and every vessel under steam is to be considered
a steam vessel, whether under steam or not. The term steam
vessel is to include any vessel propelled by machinery. This
would include a naptha launch. But the fact that a sloop has
a small nantha engine as an auxiliary power does not allow a
steamer to trecat her as a steamship and thereby be relieved
from tihe duty of keeping out of the way. (a) )

A vessel is under way when she is not at anchor or made
fast to the shore or aground. A vessel slowly driving over a
sandbar would not be looked upon as under way, but as aground.

The word "visible" when aprrlied to lights means visible
on a dark night in a clear atmosphere. This gives the most

(a) ponmeli V. Boston Tow RBoat Co., 89 F. Rep. 757.
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favorable definition tiat could well be allowed.

A short blast on a horn or whistle equals a blast of about
onc second. A prolonged blast, one rrom rour to six seconds.
A lon> blast, one much longer than either, no specificd time

being zivaon.

£33

"Ificient" as applied to fog horns, ctc., would seem to
mean simply what it implies, "suitable for the purpose! of
giving a proper warning or fulfilling its intended purpose.
Wretiher such a f'og horn or other aprliance had been furnished
would have to be detcrminel in ench case from the existing
facts.

Article 16, reads, "Every vessel shall in fog, mist fall-
inz snow or neavy rain-storm, go at a moderate specd naving
careful regard to thne cxisting circumstances and conditions.™®

"A steam vessel hearing apparently forward of ner beam the
oz signals of a vessel, the position of which is not ascertain-
ed, shall so far as thc circumctances of the case admit, stop
ner engines and then navigate with cautlon until dan

collision is over.™
lloderatec Speed.

et

Over the words "Moderate speed" in the {first rart of tu..is
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article there nhas been considerable discussion. Moderate speed
1s not defined in the statute, so it hag thereby been left
open for the courts to construe. Many constructions of a more
or less conclusive character have been given. Here it will
be profitable only to examine those whichh are best considered.
In the City of New York, 15 F. Rep. 624., 1t was said
that a moderate speed is at least, whatever 1t may be under
given circumstances, something materially less than that of
the full spe2d whilch is customary and allowable when there are
no obstructions in the way of safe navigation. In Clare, V.
Providence etc., 20 F. Rep.B35., 1t was attempted to show that
full speed was more safe in a fog than any slower rate of
navigation. iuch good and expert opinion was shown to that
effect, but thc Judge held that the law requircd a moderate
spe=d which "at least means moderate speed; reduced speed, less
than usual speed", and that one wilfully violating the law by
maintaining full speed in a fog must do so at his peril. 1In
the case of the Nacoochee,137 U. 5. 330., the construction of
the words "moderate speed" was brought to practicaliy its

present interpretation. In that case a steamer was going at



half speed in a heavy fog, when it collidea with a schooner

and sunk her. It was possiblc to see ahead about five hundred
feet. The stcumer going at the rate of half her speed would
Jorze anead six or eiznht hundred feet af'ter ner engines were
reversed at full specd. During the time required for reversing
tiic vessel would proceed about two hundred feet. It was held
that under tne circumstances the stemaer was bound to observe
unusual caution and to maintain only such a rate of specd as
would enable her to come to a stand-still by reversing her
engines.at full speed before sne would collide with a vessel
which she should see through tne fog. In considering the speed
to be maintained at such a time, the distance a ship coming

out of the fog would traverse if properly navigated should be
taken into account. The construction given in the Nacoochee

was adopted in The Umbria, 166 U.S. 404. It was there consider-
ed that the "general consensus of opinion" in this country

was that in a fog a steamer is bound to use only sucl: rrecautions
as will enable her to stop in time to avoid a collision after

the approaching vessel comes in sight, provided that the approach-

ing vessel is herself going at the moderate srced required by
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law. The fact that the Umbria was a passenger and mail steaner
made no difference, even though such ships were in the habit

of sé navigating in order to more quickly get out of the fog.
It has been said that a vessel should slow down if need be,

to the lowest rate of speed consistent with a proper control

of the ship. Again it has besn stated that, if need be, in
order to insure safety a vessel should stop and anchor.

It has beern: suggested in connection with the rule set
forth in the Umbra above that in order to insure absolute safety
when vessels are otherwise navigating properly, that a moderate
speed for any vessel should only be such a speed as would per-
mit a vessel to stop witlhiin one half the distance that
it is'possible under the circumstances to see a vessel ahead
in the fog. 1t the time is night instead ol day, the wnistle,
bell or horn of the other.vessel will give warning of its pres-
ence and its lights more definitely locate its whereabouts.

For purposes of avoiding collisions a ship beccmes visible
with the appearance of its lights. So the meaning ziven by
the court to tiie words moderate speéd seem to be,thrat at any

and all times, when reqﬁired it means at least, less than full
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specd, and accordin;; to the late decisions of the Supreme Court
may be still further defined as meaning the spced demanded oy
such precautions as will enable a vessel to stop in time to
avoid a collision, after an approaching vessel comes in sight,
the oncoming ship being properly navigated.

As to thie second part of Article 16,not rmuch need be said.
" A steam vessel hearing arrarently forward of her beam the
fog signals o a vessel, the position of which 1s not ascertain-
ed shall so far as the circumstances of the case adalt, stop
her engines and then navizate with caution until danger of
colllsion 1is over."

What constitutes navigating with caution is more clearly
sug-ested than what constitutes moderate speed. The City of
New York, 147 U.S5. 72., navigating witihh caution, when a fog-
horn was heard a point off her starboard bow was looked upon
as consisting merely of storping her engines and then navigat-
ing with care, by means of tnc impetus gained; but if the
vessel seemed close at hand should reverse until the bark or
wnatever the si:ip may be came in sight. If any uncertainty,

tne snip should stop at once. However, this 1s not to be taken
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to mean that when a steamer rurning in tihe fog, hears a signal
it must stop at the [irst sound. Sucrn precaution is not nec-
essary, unless the proximity of the signal be such as to indi-
cate immediate danger. XNor does the fact that a steamer was

a short time before the collision running at full spee’ render
it liable, if at the time of the collision it was running "deacd
slow", fully under control. In respect to the circumstances

of the collision in such a case due caution has been excrcised
no otier negligence being imputed.(a)

Arplication of Rules.
If any doubt arises 1n respect to these rules, as to the

need of applving tiem in a particular case, they should have

the bencfit of a doubt, and be applied. A clear example of

this 1is found in the explicit orders given in Act 24, that

"if a vessel 1s in doubt as to whether she is overtaking anotner
or 1t should be assumed that such 1s the case, and keep out

of the way accordingly." As to wnat constitutes an overtaking
vessel, the articlc is explicit, obviatiny any cnance for such
uncertainty arising as in the case of "moderate speed". 1In
defining an overtaking vessel the Statute says that.

(a) Ludwiz Halberg, 157 U.S. 60.
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Overtaking Vesscl.
‘ "Every vessel ccning up with another vessel from any di-

rection more tnan two points abaft the besam, that 1z in such

a rosition withh reference to tue other vessel wihrich she is
overtaking that at night she would be unable %to sce either of
the other vessels' side-lights, shall be deemed an overtaking
vessel, and no subsequent alteration of the bearing betwecn
tne twe vessels shinall make the overtaking vessel a crossing
vessel within tiie meaning of tncse rules, or release her of
the duty of keeping clear of the overtaking vessel until she
is finally past and clear.”

This rule concerning overtaking vessels 1s expressly
stated not to be varied by any other rules of the navigation
laws. Having once become an overtaking vessel a ship must con-
sider herself as mecaning so until all possibility of collision
is over. That possibility the Statute considers removed, only
when tne overtaking vessel is "past and clear™. The reason
for requiring the overtaken vessel to excrcise special care,
is that such a vessel can more easily watch the others move-
ments, while attending to her own.

How Construed.
Article 27,29 and 30, point out certsain matters to be
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observed in constructing tiesc rules and obeying them. Article
27, says,"that due regard must be had to all dangers of naviga-
tion and collision, and to any special circumstances which may
render a departure from them necessary in order to avoid lmmedi-
ate danger". Such a case w-uld be when by no fault of her own
a ship finds trat to follow the rules of navigation would
cause her to run aground or collide wi‘h still another vessel
than the one that forced her into her difficult position.
In all such cases a ship will nave given the rules proper attcen-
tion, if she tries to do the best possible under the circumstan-
ces. If in fault, for getiing in such a position, efforts made
too late to avoid a collision, will not excuse .er previous
disovbedience.

By Article 29, "Nothing in these rules shall exhonorate
any vescel or the owner, or naster or crew thereof from the
consequences of any neglect to carry lights or sigrnals or of
any neglcct to keep a propcr lookout or of the neglect of any
precaution wiiich may be regquired by the ordianry practice of
seamen , Or by tnhe sprecial circumstances of the casc."

This 1s imrortant in that it leaves in force customary
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rules of action well known among seamen, that may not have

been enacted in statutory form. The cases recognize the force
of such customs and permit a proper adherence to tnem . It

also renders more imperative tnat a vessel in a hard place
should do its best under tne circumstances, to avoid a collision.
But for such requirements a vessel might say it was not in

fault for the dangcr, and cculd not get away without violating
the rules,so made no effort.

By Article 30, these rules are not to interfere with the
special rules for horbors, rivers and inland waters.

Concerning the force of the Rules of Navigation, the
courts have reached one general decision to the effect that
these rules and regulations prescribed by law furnish paramout
rules of decision 1in all cases where they are arplied. Out-
side of these genernal rules and the decisions of tne court,
customs and gencral usage may govern. TQese rules bind Ameri-
can vessels on the High Seas as strictly as wien in Amnerican
waters, and American ves:els may be sued in the United States
courts for violating them even wnen the vessel sueing is gov-

erned by an entirely different system of maritime laws. A



vessel of any other nation on the High Scas 1s cound by its
own laws énd is liable only for such violation.(a) However
among maritime nations there is now but small chance for such
a case to arise.

As to what are proper lights, sound and fog signsls, sig-
nals of distress, the rights of salling ves:els over vessels
vrropelled by steam modes of navigation in a fog, heavy rain or
falling snow, or at any other time, the rules set forth,too
clcarly to need any further discussion here. It is encugh to
repeat the general principle which has been pointéd out and
illustrated in another connection that a violation of these

rules being shown, negligence is presumed and the burden of

)

proof 1s on the one so violating to show th»at the act complain-

ed of in no way contributed to the disaster.(b) The only ex-
ception being wien by no possibility the violation could hLave
contributed to the collision .

Rules for Great Lakes.
The rules and regulations for the CGreat Lakes differ from

the International rules more widely than tiiose for narbors,
(a) The Belgenlar.d,114, 71.5. 3505.

(v) The 2Zouave, 90 Fed. Rep. 440.
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rivers and inland waters. _Special attention is given to tow-
age, rafts, canal boats, small craft and the lignts and signals
in resrect to the same. Regulations are also prescribed dif.er-
ing from the International rules, in rezard to navigating in
narrow channels, rivers and currents wnere extra care is re-
quired by vessels meeting and passing. In general the regula-
tions are suclh as the peculiar physical conditions existing on
the Great Lakes and the rivers flowing into the Gulf of Mexico
and the lake and river craft there employed, would demand.

With such rivers as the Detroit and St. Clair, the Mississippi
and other strecams flowing into the Gulf to navigate, and differ-
ent kinds of vessels navigating there, such as are above men-
tioned, a somewhat different set of rules is necessary. No
special peculiarity of construction however, is found in these
rules whici tne rules themselves, or the constructions given

to the doubtful points in the International regulations would
not oke clear. They are found in 28 Statutes at Large, P.045.

Harbor and River Rules.
The rules and regulations applyin o harbors,rivers and

inland waters were separated into two divisions comprising

classes "three" and"four". Class three as indicated, consists
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of such rules as have been passed by Congress applying to the
above navigable watcrs. Class four consists of local regula-
tions applying to the same. In the rules passed by Congress,
"Inland waters"™ are not to be understood as including the Great
Lakes and tneir conrecting and tributary waters as far East as
Montreal. It is to be noticed, that this definit.ion does rnot
comprise the navigable rivers flowing into the Gulf of Mexico
which are included, so far as apprlicable, in the rules and re-
gulations to prevent collisions on the Great Lakes. These
special waters being excepted and as others from the general
meaning of the w-rds "inland waters", the regulations must be
considered as applicavle to all the rcst therein included,
namely to the Mississippi River and other rivers flowing into
thie Gulf of Mexico. These regulations are very much the same
as the International Rules as far as they go. In fact when
Congress first enacted a general system of regulations to avoid
collisicns in nharbors, rivers and inland waters, special por-
tions of the previous maritime rezulations were selected and

designated as raving full force upon trose waters. The present

rules are to be found in 286 Statutes at Large, P. 96., certain
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portions of the International Rules that apply only to ocean
navigation are omitted, and such changes and additions nave
been made as tl.e more crowded condition of harbors, rivers and

inland waters with their different kinds of craft demand.

)]

Greater frequency of signals is required, special regulations
are given as to lights, pllot boats, tugs, row-boats and other
craf't common to rivers and harvors, but not known on the High
Seas. Lights are provided distinguishing scagoing ships from
those of the harbor or river.

By the wording of the sStatute; these rules"apply as special
rules duly made by local authority, to all vessels navigating
all harbors, rivers, etc."™ Whether they are to be regarded as
applying to vessels of foreign nations does not. seem clear.
They are to apply "as special rules made by local authority"”
and "to all vessels". The trouble rests 1n the fact that the
rules enacted oy local harbor and river authorities are not
looked upon as binding upon foreign vesscls fully observing the
International Rules. These rules, though largely a copy from
tiiose regulations are distinctly s*tated to apply as specilal

rules duly made by local authority. Wnetner tne fact that they
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are primarily enacted by Ce:sress would make any differer.ce
docs not appear. If it does not, and tney are to be clascsed
as harbor regsulations by local authorities, they apply only to
United States vessels public and vrivate. It would seen from
the care taken to expressly state that tiey are to be looked

upon as regulations by local authority, that they were intended

to have only the force of such rezulations.
Local Regulations.

Wrhat has been sald concerning the construction placed
upon special words and paraszes in the International Rules,
aprlies here where the same are used. These rcgulations may be
found in 30 Statutes at Large, P. 06.

The second division of harbor and river rules, or "Class
four"” as the rules pcrtaining to navization were divided, con-
sist only of such regulations as Congress has se.nn it to leave
in control of 1local authorities. They are local and Larbor
regulations and pilotrules to be observed in the srecial harbor
or rivers to which they relate. il violated by rublic or pri-
vate vessels of the United States, suchh vicolation will be deem-
ed negligence. They have force as mere police regulations;

and as has bexn sald, do not afiiect tie vesscls of foreign
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nations.(a).

Briefly summed up, the rules and regulations for navization
are the best criterion ror deciding whetrer a vessel ras acted
properly, and in so deciding, *tiiey are to bc construcd with
reasonable strictness. They are to be looked uporn as arplicable/
in all cases until *he contrary is shown. They nave been form-
ulated to prevent the loss of life and property by means of
colllsions, so 1f at any time, the exezenciles of a situation
Plainly demanded a departurc from thiem in order to insure safe-
ty, *tiiey are not ti.en to be construed as requiring a strict ad-
nerence. JSuch a departure rmust, nowever, in order to receive
the benefit of such a construction have been made thirough the
demands of necessity or in the excitement of immediate coellision
for which the ship deperting is not in fault. I a vessel
doggedly adneres to tiese rules in the face of inevitable col-
lision, the prescribed course being pursued, its act will be
construed as a violation of the ~eneral intent of the statutes
in not using due care under tne circumstances.

Section 4412, of the Revised Statutes of the United States,
provides for a board of Supervising Inspccters, wno "shall

(a) The Oregon, 158 U.S. 186.



establish sucl. regulations as may be necess=2ry, Lo be observed

by steam vessels in passing each othier as they from tinc to
time shnll think necessary for safety." This board consists
of one Supervising Insrector General and ten supervisory in-
spectors. The rules thus passcd are to add to the rules of
Congress. Two cories are to be furnished to vessels and con-
spicuously rosted.

Further quotationg frem tie various statutes regulating

navigation in American waters does not secri neccssary. Their

148.

wording is clear and any further comment upon them would amount

to but little more than 2 renetition of the words of the. different

enactments.
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CONCURRENT JURISDICTION OF

STATE AND FEDERAL COURTS.

Subdivision taree of Sec. 711, Rev. Stat., gives to the
United States courts Admiralty Jurisdiction as follows: "exclu-
sive Jurisdiction of all civil cases of Admiralty and Maritiae
Jurisdiction, saving to suitors in all cases the right of a
Common law remedy wunere tnc Common law is competent to give it.®
This clause would indicate thhat in some cases the Federsl
jurisdiction would be exclusive and in other concurrent with
Jurisdiction possesced by tne courts of the state. The question
of there being suc:. concurrent jurisdiction in adnmiralty col-
lisions nas been decided by a number of cases following short-
ly af'ter the Genessec Chief, wnich assured to the Federal
courts Jurisdiction over the Great Lakes. 1In Hine,v. Trevor 4
Wall. 555, a collision occurred between tne steamsrips Hine and
Sunsnine on tre Mississippi River near St. Louls. The Sunshine
was injured, later the Hine was seized in order to be sold

in accordance with a proceeding under trne laws of Iowa,
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in satisfaction of damages.sustained by the Sunshine. By the
Iowa code, a lien was given against any boat found in the
waters of the state, for injury sustaired by personscr property.
Tne proceeding was one strictly in rem and the owners of the
Hire interposed a plea to the Jurisdiction of the State Courts.
It was held, that all statc statutes which attempted to confer
upon State Courts a remedy for marine tacts and contracts by
proceeding strictly in rem were void being in conflict with
the act of Congress of 1789, except as to cases arising on the
Lakes and connecting waters. Nor could sucht. state statutes be
looked upon as within the saving clause of the act in respect
to Common law remedies. This rule however, does not prvent

the seizure and sale by the State Courts of the interest of an
owner or part owner in a vessel, elther by attachment or by
general execution, when the proceeding is a personal action
against suck an owner to recover a debt Tor which he is person-
ally liable, nor does 1t prevent any action from being brougnt
in the State Courts, which the Common law gives for obtaining
a judgment in personam against a perty liable in a marine con-

tract or marine tact. The Moses Taylor 4 Wall. 441., is to



ti.e same general effect as the previous case entirely denying
Jurisdiction in the state courts wken it is there attempted to
grant a remedy for a marine contract or nmarine tact by proceed-
ings strictly in rem. All such claims when a remedy in rem is
given, are looked upon as exclusively in the Jurisdiction of
the Federal Courts.

In proceedings in personam concurrent jurisdiction may
exist. The clause "saving the rights of common law remedy ,
wrere the Common Law is competent to give it", does not accord-
ing to Hine,v. Trevor,authorize a proceeding in rem to enforce
a maritime lien in a Common law court, whether that court is
State or Federal. The Common Law remedies are not at all appli-
cable to enforce suchh liens . They are as nas been indicated,
sults 1n personam, evern: though under special statute they may
be commenced Dy attachrent against tie debtor- So in all cases
when a maritine lien arises, whether from a tact or a contract
the original Jurisdiction to enforce it by a proceeding in
rem must be exclusively in the District Courts of the United
States.(a)

(a) The Zelfast, 7 Wall. G24.
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The granting of a right of action in personam for loss of
life, is not in conflict with tre Admiralty Jjurisdicticn of
the district courts of the United States even though no such
remedy existed apart from the state statute. Where the state
nas given a remedy 1n personam not existing in admiralty, the
Federal Courts will enforce it so long as not contrary to the
rules and laws of Admiralty. Ti.e steamboat Co., v. Chase 10
Wall. 522.

Avpecal.

Where an action has been brougnt in a state court in per-
sonam, and it is appealed to the Supreme Court of the United
States, the party plaintiff Lraving elected to pursue his
Common law remedies in a State Court, the rules of the Common
law will be aprlied on appeal and not the rules of Admiralty.
This makes tiie Jurisdiction of the Federal and state courts
concurrent not only over the question i: llitigation, but also
in the law applied. An example of this is wiiere a plaintii{f
has brougrt Lis action in personam for the loss of his ship.
Bot:i ships were negligent and contributcd to the collision.

At Common law such being the case, no recovery can be had. The

case being arvealed to the Supreme Court, the Admiralty rule



will not be applied, but the rule at law. The jurisdiction is
concurrent both as to the matter of the action, and as to
remedies arylied. The plaintif” hacs elected such a system of
law to give him his remedy and ti.e Federal Couris will not athters
wards wnen he has discovered that his choice was a poor one,

give him ti.c benefit of a system of law more favorable to his
cause. Haviﬁg médé an election, he must stand by it.(a)

The cases surmmed up, seem to amount Lo tnis: Woen tne
action arising b@cause‘of\a collision 1s to enforce a marine
contract or to Zain satisfaction for a marine tact, *t..e state
courts have a concurrent jurisdiction, if the rrocecaing is
strictly in rem, but if in personam such concurrent Jurisdiction
exists. In all cases wnere a common law right of action remains
and also it seems wnere a rignt of action has been given in
personam by State Statutes, as in the Stcanboat Co., v. Chase,
and not contrary to Federal laws, ti.e state n.as concurrent
jurisdiction with *he Federal Courts. 1In short concurrent
jurisdiction extends only to actions in persona.

At Conmon law tnerc nhas always been a rignt of action for

(a) Belden v. Cinase,l1%0 U.5. 87=.
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damages arising from a collision at sea, so the provision that
sucii rights are reserved, clearly sives concurrent jurisdiction

to ti.e Comaon law courts of the statces.
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