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I.

THE COMMON LAW DOCTRINE.

At common law, a man in whose house or on whose premises fire originated, whether through accident or by reason
of negligence, was held absolutely liable for any damage
done by that fire to the property of another.(1).

(1). Year Book, 42 Edw. III, 9.
Rolle's Abridgement, Action sur Case.
B., pur Fewe, B. 2.
Viner's Abridgement, Action B.
Comyn's Digest, Action on the case for Negligence.
Beaulieu v. Fingham, 2 Henry IV, 18. (Translated,

22 N. Y., 366.)

This rule was comprehended in the general doctrine of Rylands v. Fletcher (1), thus expressed by Blackburn, J. when
the case was in the Court of Exchequer Chamber:

(2)

*We think the true rule of law is that the person whoy
for his own purposes, brings on his lands and collects and
keeps there anything likely to do mischief if it escapes,
must keep it in at his peril, and if he doea not do so, is
prima facie answerable for all the damage which is the natural consequence of its escape.- ----

And upon author-

ity this we think is established to be the law, whether the
thing so brought be beasts, or water, or filth, or stenches.
The earliest case is found in the Year Books(3) and is
translated as follows:

A man sued a bill against another

for burning his house vi et armis.
not guilty.

The defendant pleaded

It was found by the verdict at the inquest

that the fire broke out suddenly in the house of the defendant, he knowing nothing about it, and burned his goods and
also the house of the plaintiff, wherefore, upon this verdict, it was adjudged that the plaintiff should take nothing
by this writ, but should be amerced.
This case would not be authority for the principle above
Rylands v. Fletcher, L. R. 5 H. L., 330.
(See) Jones v. Festiniog R. R., L.R. 3 Q. B.,733.
(2). Fletcher v. Rylands, 1 Exch., 265.
(3). 42 Edw. III, 9.
(1).

laid down, were it not for the explanation of the reason
for the holding, which is that the plaintiff brought tresspass when he should have brought case(l).
In the case of Crogate v. Morris(2), it is said, obiter,
that, "if my friend come and lie in my house and set my
neighbor's house on fire, the Action lieth against me and
Judgement for the Plaintiff."
A man stood at the door of his house and shot at a fowl,
thereby firing his own house and that of his neighbor.

It

was held that an action on the case was well brought(5).
Defendant owned a heath adjoining that of plaintiff.
Defendant's servant kindled a fire for purposes of husbandry.

The fire spread t6 the plaintiff's heath, and the de-

fendant was held responsible for the damage done.

And this

though the dpread of the fire was caused by a high wind
which arose unexpectedly after the fire was set(4).
The foregoing abstracts have been given for the purpose
of showing how rigid the old rule was.

That it soon came

to be considered too righd is clear from the exceptions
that may be gathered from dicta of some of the later cases.
These exceptions are two in number.
(1).
(2).
(3).
(4).

Viner's Abridgement, Vol. I, 215.
Crogate v. Morris, Brownlow, 197.
Anonymous, I Croke, 10.
Turbervil v. Stampe, I Ld. Raymond, 264.

Exceptions:
I. Act of God.
II. Act of third person.
Thus, in the year 1401, it is said,- "I shall answer for my neighbor for him who enters my house with my
leave or with my knowledge, or tho is a gtest with me or
with my servant, if he or any of them does anything, as
with a candle or other thing, by which doing the house of
my neighboe is burned; but if a man outside my house, against my will, throws fire into the straw of my house, or
elsewhere, whereby my house is burned and also the houses
of my neighbors, for thid I shall not be held to answer to
them, for this cannot be called

afault on my part but was

against my will."(1).
The last clause is very significant, since it shows that
the opinion was gradually gaining ground that a person

from

whose premises fire spread and did damage should not be
held liable unless negligent.
(1).

Beaulieu v. Pingham, 2 Henry IV, 18 ( translated,

22 N. Y., 366.

S E C T IO
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THE COMMON LAW DOCTRINE AS MODIFIED BY THE STATUTES
OF ANNE AND GEORGE III.
THe rule of the common law was so firmly fixed that a
statute was needed to modify it.

Accordingly, in the sixth

year of the reign of Queen Anne, a statute was passed which
enacted that no action should be maintained against any
person in whose house or chamber any fire should accidentally begin(l).
In the fourteenth year of the reign of George III, this
statute was re-enacted, and its application extended to
fires accidentally beginning in one's house, chamber, stable, barn or other building, or on his estate.(2)
What is said to be the first reported case after Turbervil v. Stampe, and hence the first one after the statute, is
Vaughn v. Menlove, decided in 1837(3).
(1). 6 Anne c. 51, A. D. 1707.
"No action suit or process whatsoever shall be
had maintained or prosecuted against any person in whose
house or chamber any fire shall accidentally begin, or any
recompense be made for such person for any damage suffered
or occasioned thereby, any law, custom or usage to the contrary notwithstanding."
(2). George III, c. 78, s. 86.
(3). Vaughan v. Menlove, 4 Scott, 244.

In the report of this case the statute is not alluded to at
all, but the case is decided, nevertheless, upon the ground
of negligence.

In this case a stack of hay put together in

a green and damp condition so that it would naturally ferment and ignite, did ferment and ignite, and the plaintiff's
premises were injured.

The jury were instructed below that

the question was one of negligence, and the Common Pleas
held that the instruction was right, Tindal, C. J., saying:
(1) "The case falls within the general rule of law which requires that a man shall so use his own property as not to
injure or destroy that of his neighbour, and which renders
him liable for all the consequences resulting from the want
of due care and caution in the mode of enjoying his own."
When the statute came to be considered in the case of
Viscount Canterbury v. The Attorney General (2),

the ques-

tion arose as to what construction should be put upon it:
whether the protection of the statute should extend to cases
of negligence, or should be restricted to cases of pure accident in the limited sense of the word.

The court, however,

did not in this case decide the point, as a ruling thereon
was not necessary to a decision of the case.
(1).

The statement

p. 251.

(2). I Phillips, 306, A.D., 1843.
(Viscount Canterbury v. The Attorney General)

of Blackstone(l), however, that the word "aczidentally"

in-

cluded "negligently" was considered at some length, the court
expressing no opinion upon the point.
But in the case of Filliter v. Phippard(2), the point
was squarely before the court and had to be squarely decided.

It was held that Blackstone had drxwn a conclusion

from the statutes which the statutes did not warrant, and
that the word "accidentally" was used in contradistinction
to "negligently".

The court admitted, however, "that in

strictness, the word accidental may be employed in contradistinction to wilful, and so the same fire might both begin accidentally and be the result of negligence."
The true construction to be put upon the statutes is
therefore, that it contemplates fires purely accidental,
(1).

I Blackstone Com., 431.

"By the common law if a

servant kept his master's fire negligently, so that his
neighbour's house was burned down thereby, an action lay
against the master; because this hegligence happened in his
service. But now the common law is altered by a statute 6
Ann., c. 3 (c. 31), which ordains that no action shall be
maintained against any in whose house or chamber any fire
shall accidentally begin; for their own loss is sufficient punishment for their own or their servant's carelessness."
(2). Filliter v. Phippard, 11 Q. B., 947.

8

and not those resulting from negligence.
still liable for his negligence.

The defendant is

SECT ION
THE

MODERN

III .
RULE.

NATurally the modern rule makes negligence or misconduct the gist of the liability.
land and America(l).

This is true in both Eng-

The defendant is liable if his act

is negligent, and something of negligence must be shown by
the plaintiff(2). "Every person has a right to kindle fire
(1). Averitt v. Murrell, 4 Jones (N.C.), 323.
Bachelder v. Heagan, 18 Me., 32.
Barnard v. Poor, 21 Pick., 378.
Bennett v. Scott, 18 Barb., 347.
Calkins v. Barger, 44 Barb. 424.
Clark v. Foot, 8 Johns. 422.
Dewey v. Leouard, 14 Minn. 153.
Fahn v. Reichart, 8 Wis. 255.
Fraser v. Tupper, 29 Vt. 409.

Garrett v. Treeman, 5 Jones(N.C.), 78.
Hays v. Miller, 70 N. Y. 112.
Higgins v. Dewey, 107 Mass. 494.
Jordon v. Wyatt, 4 Gratt. 151.
Miller v. Martin, 16 Mo. 508.
Scott v. Hale, 16 Me. 326.
Shafer v. Lacock, 168 Pa. St. 497.
Stuart v. Hawley, 22 Barb. 619.
Sturgis v. Robbins, 62 Me. 289.
Tourtellot v. Rosebrook, 11 Mete. 460.
(2). Bachelor v. Hiagan, 18 Me. 32.
Bennett v. Scott, 18 Barb. 347.

Calkins v. Barger, 44 Barb. 424.
Clark v. Foot, 8 Johns. 422.
Dean v. McCarty, 2 Upper Can. Q. B. 448.
Dewey v. Leonard, 14 Minn. 153.
Filliter v. Phippard, 11 Q. B. 347.

Gillson v. North Gray R. Co. 33 Up. Can. Q.B. 129.

on his own land for the purposes of husbandry, if he does
it at the proper time and in a suitable manner, and uses
reasonable care and diligence to prevent its spreading and
doing injury to the property of others(l)."
The fire may be, first, negligently set, in which case
it is immaterial whether the fire was managed negligently
or not; or, second, it may be negligently managed, in which
case it is imaterial whether the fire be set prudently

,

accident&kly, or negligently.
The burden is upon the plaintiffs to show negligence,(2)
and the question of negligence is ordinarily one for the
jury.(3).

In a clear case, however, the court will deter-

mine the question.(4).

For Example: Defendant settfire to

some log heaps in a dry time and ona still day.
left the place and stayed away nearly all day.

He then
Meantime

a heavy wind arose and the plaintiffs buildings were burned.
It was held as a matter of law that the defendant was not
negligent.(5).
The statutes of Anne and George III have been held by
(1). Hewey v. Nourse, 54 Me. 256.
(2). Higgins v. Dewey, 107 Mass. 494.
Sturgis v. Robbins, 62 Me. 289.
Tourtellot v. Rosebrook, 11 Metc. 460.
(3). Bennett v. Scott, 18 Barb. 347.
(Except in Railroad Cases. See post,57 )

(4). Calkins v. Barger, 44 Barb. 424.
(5). Calkins v. Barger, 44 Bark. 424.
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New
(1).

York courts to be part of the common law of that state
Some states have put them upon their statute books/(2)

But the rule is the same whether the atatutes apply or not.
The defendant is not held liable unless negligent or guilty
of some misconduct.

(1). Webb v. R. W. and 0. R. Co., 49 N.Y. 420.

Lansing v. Stone, 37 Barb. 15.
(2). New Jersey, (see p.88)
Maine, (see p. 77 )

SECTION

IV.

STATUTORY CHANGES IN THE MODERN RULE.

In some states, statutes have been passed making the
liability of the defehdant absolute.

For example, take the

state of Connecticut: "Every person who shall set fire on

any land that shall run upon the land of any other person
shall pay to the owner all damages done by such fire.(l)."
Other states having statutes of the same tenor are,- California, Delaware, Kansas, North Dakota, Oklahoma, South Carolina, Wisconsin and Wyoming.(2).
In many of the states a penal liability is imposed upon
the negligent man consisting of fine or imprisonment or
both(3).

Such liability is sometimes restricted, however,

to wilful and malicious fires(4), but the punishment in
---------------- 6----------------------------------(1). Conn. post p. 67
(2). Callf.(Treble damages), post p. 64; Del. post p.68;
Kans. post p.74 ; N. Dak. post p.92 ; Okla. post p.97 ; S.
c. post p.99 ; Wis. post p.101; Wyo. post p.102.
(3). Arisona post p.63 ; Colo. post p. 65; Del. post p.69
Idaho post p.70 ; Iowa post p.73 ; Ky. post p.75 ; Mass. post
p.79 ; Minn. post p.82 ; Mont. post p.85 ; N. Dak. post p. 93
N. H. post p.87 ;N. J. post p.88 ; N. Y. post p.91 ; Okla. %
post p. 97; S. C. post p.98 ; Wis. post p.lO Idaho post p.70
Ill. post p.71 ; Ia. post p.73 ; Kans. post p.73 ;Ky. post p 75
Me. post p.76 ; Mass. post p.79 ; Minn. post p.82 ; Miss.
post p.84 ; Mont. post p.85 ; N.H. post p.87 ; N.J.post p.88.
N.Y.post p.91 ; Okla.post p.97 ;S.C.post p.98 ; Vt.post p.99..

those cases is usually more severe.

A strange law still

stands on the statute books of Delaware, which, though no
doubt repealed by statutury construction, illustrates the
severity og the penalities inflicted in the early history
The person wilfully or malicially setting

of our country.

on fire the property of another "shall be deemed guilty of
a misdemeanor, and shall be fined not exceeding one thousand dollars, shall stand one hour in the pillory, shall be
imprisoned not exceeding one year, and incase of destruction
of private property, shall restore and pay to the owner
thereof two-fold the value thereof."
The liability thus far is of course, for ordinary arson
pure and simple.

But the statute goes on th provide that in

case a fire so set shall spread, the offender shall be deemed guilty of setting on fire any property to which the fire
should extend.

He would, therefore, be subjected to the

same penalty.(l).
A person who builds a camp-fire and leaves it without
extinguishing it is made guilty of a misdemeanor whether
any damage is done or not(2).
Fires to clear land or for other purposes of husbandry
are lawful, but due notice must be given and there must be
negligence in the care of the fire.(3)

------------------- -------------------------------(1). Del. post p.69 .
(2). Colo. post p.66 ; Idaho post p.70 ; Mont. post p.65
Nev. post p.8 6 ; N. Dak. post p.9 4 .(3).Del.post,69;N.D.post,93.

14

Backfires to prevent the extensiom of a fire already
burning are always lawful and are sometimes expressly exempted from the operation of the statute imposing liability for the spread of fife .(l).

-----------------------------------------------------

(1). Arizona post p.63 ; Cal. post p.64 ; Kans. post p.74
Mass. post p.79 .

II.
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S E C T I 0 N

I .

THE GENERAL PRINCIPLE.

To whirl a rai*a~y train by means of fire, in all kinds
of weather through all kinds of country is in itself unlawful, and the company, if unchartered, is absolutely liable
for all injuries, whether from fire or from other cause, irrespecti ve of the question of negligence.(l).

But if the

corporation is chartered, the charter as the exponent of
the legislative sanction puts the c6rporation on a level
with lawful corporations and individuals.

Indeed, it goes

further, and makes the corporation liable only in case of
negligence.
The rule as to individuals we have already considered.
Whem we apply this to railroads we see that by the common
law rule as to dangerous agencies railroads even if incorporated, would be absolutely liable for any damage done by
the spread of fire whether due to the negligence of the
company or not.

By the common law rule as changed by the

statutes of 6 Anne and 14 George III, railroads legally in.-----------------

(1). Jones v. Festiniog R. Co. L.R. 3 Q. B. 733.

corporated would be relieved from kll liability for spread
of fire except when caused by the company's hegligence or
that of its-servants and agents,- if indeed it were necessary to invoke those statutes.
There seems to be some doubt however, as to the applicability of the statutes to fires caused by railroad companies.

The doctrine of the leading case seems to be that

they do not.(l).

and it is even said that the statutes do

not apply to railroads for the reason that railroads were
not in existence at the time when the statutes were passed(2
In Vaughan v. Taff Vale R. Co. (3)/

it was alleged and

practically conceded that sparks from defendant's engine had
set fire to plaintiff's wood, the fire having been communicated by means of dry grass along the railroad track
on the defendant's right of way.

It appeared that the de-

fendant had taken every precaution in the constructing and
management of the engine to prevent the escape of fire, and
that the injury to the plaintiff hadd been caused in spite
of all precautions.
The Court of Exchequer, as well as the trial court, was
of opinion that it was immaterial whether the defendant was
negligent or not; that it had used an i~strument likely to

-----------------------------------------------------7-

(1). Vaughan v. Taff Vale R. Co. 5 Hurl. and N. 678.
(2). I Thompson on Negligence, 152.
Spaulding v. Chicago & N.W. R. Co. 30 Wis. at p.120.
(3). Vaughan v. Taff Vale R. Co. 5 Hurl. and N. 678,reversing 3 H. and N. 742.

produce damage, and one which had produced damage; and that
it was therefore liable in any case.
The Court of Exchequer Chamber refuse to adopt this
rule, Cockburn, C. J. saying in the course of gis opinion:
"It may be true that if the person keeps an animal of
known dangerous propensities, or a dangerous instrument, he
will be responsible to those who are thereby injured, independently of any negligence in the mode of dealing with the
animal or using the instrument; yet when the legislature
has sanctioned and authorized the use of a particular thing
and it is used for the purpose for which it was authorized,
and every precaution has been taken to prevent injury, the
sanction of the legislature carries with it this consequence, that if damage result from the use of such things
independently of negligence the party using it is not responsible."(1).
Nothing is said in the opinion as to the applicability
of 14 George III, c. 78, sec. 86, although the point was
raised and discussed by counsel on both sidea.

As the opin-

ion professes to follow Rex v. Pease(2), however, it may be
assumed that the court did not think it necessary to con(1). The question of the liability of the defendant for
negligence in allowing dry grass to accumulate was not
squarely raised, and no opinion was expressed upon it.
(2). 4 Barn and Adol. 30. In this case it was held that
when a nuisance was chartered by the legislature, the compa,ny was not responsible for accidents resulting from the operation of the road, and this on account of benefit to the pub-

sider the -statute.
The argument then is as follows:

The charter of a rail-

road company gives it permission to use fire for purposes
of locomotion, and the company is therefore absolved by the
charter from liability for all non-negligence fires.

The

fire is a part of the nuisance chartered, a nuisance within
a nuisance, and no liability attaches in case of its escape
unless tuch escape is negligent.
It would seem that the decision of the question would
depend upon whether a railway train be considered a nlisance
or not.

If so, then there is no need of invoking the stat-

utes for protection against liability for non-negligent
fire; if mot, then the statutes may be invoked.
Fo# a discussion of the applicability

of the English

statutes to railway trains see Spaulding v. Chicago & N.W.
RR.(1).

In this case the railroad company invoked the aid

of the English statutes with the construction that made them
include negligent fires as well as those purely accidental.
The court held that the statutes did not apply, that even if
they did apply they would not receive the construction con-

------------------------------------------------------lic. And in Rex v. Russel, 6 B.& C. 566, it was held that
at common law a nuisance was excusable on the ground of benefit tei4-public. It is the rule that when a nuisance is
chartered by the legislature, it is relieved from all liabil
ity for acts necessary forthe carrying on of the business
chartered, but not for acts of negligence or misconduct,Wood's Law of Nuisances, 2 ed. sec. 755.
(1). Spaulding v. Chicago & N.W.R.R., 30 Wis, 110.

tended for, and that the company would be liable for negligence in any event.

Nothing is said about the"legisla-

tive sanction" and it seems to be assumed that, in the absence of atatute, a railroad company would be liable for
negligence only.

The idea would seem to be similar to that

expressed in Rex v. Russell, cited in note on preceding page,
Thus we have three possible theories:
1. Applicability of the statute.
2. Legislative sanction.
3. Benefit to the public.
But whether the atatute applies or not, it is certain
that the rule in this country and in England is that a railroad company is liable for damage dohe for the spread of
fire only in case of negligence, unless some statute has expressly established a different rule.

This doctrine is

laid down in every case, and courts hardly ever stop to
think why negligence is a basis of liability(l).
(1). Aldridge v. Gt. Western Co., 3 Man. & G, 515.
Ill. & R. Co. v. Mills, 42 Ill. 407.
Ind. & R. Co. v. Paramore, 31 Ind. 143.
Jackson v. Chicago & R. Co., 31 Ia. 176.
Kams. & R/ Co. v. Butts, 7 Kans. 308.

Piggott v. E.C.R.Co., 3 C.B.,229.

SECT ION

II.

WHAT CONSTITUTES NEGLIGENCE.

1. The omission of spark arresters, or failure to use
them when present, is negq

enae per se. (1).

A steamboat was provided with spark arresters which
could be turned on or off at will.

They were hardly ever

used for the reason that their use detracted from the speed
of the

vessel.

Held, that this fact was no justification

for their non-usaga(2).
A spark-arrester was left off a dummy engine, and plkAintiffs house was consumed.

It was held that it did not mat-

ter that the uso of spark-arresters on dummy engines was not
common.

"It is enough that the evidence tended to show

that this engine could not with safety be run near dwellings
without this appendage, and that it could be with it, and
hence ordinary prudence required its use."(3).
Sparks escaped from chimney of defendant's mill and
Anderson v. Cape Fear S. Co., 64 N. C. 399.
Brighthope R. Co. v. Rogers, 76 Vir. 443.
Hoyt v. Jeffers, 30 Mich. 181.
Kellogg v. Milwaukee & R. Co. 94 U.S. 469.
Teall v. Bartam, 40 Barb. 157.
(2). Anderson v. Cape Fear S. Co., 64 N. C. 399.
(3). Bedell v. Long Island R. Co., 44 N. Y. 367.
(1).

burned plaintiffs house.

The fact that other mill owners

having similar chimneys did not use spark-arresters was
held to be mo justification for defendant's neglect to use

one.(1)
2.

Defective Spark-arresters.

The use of spark-arresters so defective that sparks
are emitted constitutes negligence unless it can be shown
that the company has used every reasonable safeguard

that

science affords.(2). This does not mean that a railroad company is bound to test and use every new appliance that comes
out, but only such as use and experience have shown to be
effectual(3).
The contrary has been held in several cases, both experts and judges saying that it is possible for a railroad
company to procure such appliances as will prevent the escape of sparks, and that they must use the most perfect appliances abtainable(4).
(1).

Hoyt v. Jeffers, 30 Mich. 181.

(2). Burroughs v. Housatonic Co. 15 Conn. 124.
Phila & R. Co. v. Yeiser, 8 Pa St. 366.
Read v. Morris, 34 Wis. 315.
Spaulding v. Ehicago & R. Co., 30 Wis. 110.
Steinweg v. Erie R. Co. 43 N.Y.123.
Toledo & R. Co. v. Corn, 71 Ill. 493.
(3). Read v. Morris, 34 Wis, 316.
(4). Anderson v. Cape Fear S. Co. 64 N.C. Z99.
Case v. Northern Cen. R. Co. 59 Barb. 644.
Chicago 4 Al. R. Co. v. Quaintance, 58 Ill. 389.
Ill. Cent. R. Co. v. Mills, 42 Ill. 407
St. L & R. Co. v. Gilham, 39 Ill. 455.
Steinweg v. Erie R. Co. 43 N. Y. 123.

But this is not law(l).
In Read v. Morris(2) plaintiffs saw-mill was fired by
sparks from the somke stack of a steam tug owned by the defendants.

The trial court charged the jury as follows:

"Fire is a dangerous and unruly element; therefore the necessities of society require that in its use care skill and
diligence shall

be used by the person using it to prevent

injuries to others by it, and the law demands of men

who

use for a propelling power, or for the purposes of generating steam, in using steam as a propelling power, that the
utmost care and diligence shall be observed by them, together with all such means and products and skill and science
have discovered that may be necessary to keep it withing
proper control and prevent injury to others."
Jury were also instructed that unless the boat was provided with all the means and appliances which science had
discovered to prevent the escape of fire, the defendants
were guilty of negligence.
These instructio# s were held to be too stringent, the
court citing with approval a former Wis. case in which the
true rule was thus laid down:

"The law upon this subject

is, that the companies in the construction of their engine
are bound not only to employ all due care and skill for the
prevention of mischied arising to the property of others,
(1).

1 Thomp. on Neg. 155;V'Yon----

on Neg. Sec. 672.

on Neg. Sec. 872; 2 S.& R.

(2). Read v. Morris, 34 Wis. 315.

but they are also bound to avail themselves of all the discoveries which science has put within their reach for that
purpose, provided they are such as under the circumstances
it is reasonable to require the companies to adopt(l).

5. Use of Wood in a Coal-burning Engine.
It is great carelessness on the part of an engineer
in
to use wood in a coal-burning enginebecause the meshes the
wire netting are made much larger when coal is to be used,
and because the sparks from wood are much more dangerous,retaining the fire a greater length of time(2).

One case

holds that a company is not liable for using an inferior
quality of fuel, whether of coal or of wood, unless such
r
fuel is known to be of a hazadrous or dangerous quality(3).
4. Over-crowding the Engine.
Over-crowding the engine or otherwise driving an unusual number of sparks through the smoke stack is held to
be negligence.(4).

But it is not negligence in case of mere

failure to shut off steam on an upgrade, if thereby the progress of the train would be interfered with.(5)
---------------------------------------------------

(1). Spaulding V. Chicago etc. R. Co., 30 Wis. at p. 121(2). Chicago etc R. Co., v. Ostrander, 116 Ind. 259.
4
"
v. Quaintance,58 Ill.at p.398.
St. Joseph Etc. R. Co. v. Chase, 11 Kans. 47.
(3). Collins v. New York Central R. Co., 5 Hun, 499.
(4). Toledo etc R. Co. v. Pindar, 53 Ill. 447.
(5). Flinn v. N.Y. etc R. Co. 142 N.Y. 19.
Frier v. D. & H. C. Co. 67 N.Y., St. Rep. 67.

5. Carelessly dropping coals of fire on the track so
that the track is set on fire is held to be nekligence(l).
6. Allowing the accumulation of dry grass and debris
upon the right of way.
This has been held to be negligence at law(2).
But the usual holding is that a question of fact is presented which the jury is to decide.(3).
In the leading case ofi Vaughn v. Taff Vale R. Co.(4),
although the fire was communicated by dry grass and other
substances, no allegation of negligence in thAs regard was
made by the plaintiff and the point was passed by without
notice.

But in a case decided in 1870 (5) the question

was raised and decided.

There the Railroad Company after

cutting grass and trimming the hedges on their right of way,
raked the debris into heaps, and allowed the heaps to remain there four days in dry weather.

Kelly, C. B. said:

(1). Coolidge v. R. W. & 0. R. Co. 25 State Rep. 459.
Field v. N. Y. C. R.Co. 52 N.Y. 339.
Webb v. R. W. & Co. 3 Lansing, 453.
(2). Aycock v. Raleigh & R. Co. 89 N.C.321.
Brighthope R. Co. v. Rogas, 76 Vir. 443.
Fl*nn v. S.F.etc R. Co. 40 Cal. 14.
Ill. Cen. R. Co. v. Frazier, 64 Ill. 28.
0'Neil v. N. Y. etc.R. Co. 115 N.Y.579.
(3). Billings v. Fitch. E. Co. 128 N. Y. 644.
Bradshaw v. R. W. & 0. R. Co. 17 St. Rep. 307.
Burlington etc R. Co. v. Westover, 4 Neb. 268.
Haskell v. N. A. R. Co. 49 St. Rep. 483.
(4). Vaughn v. Taff Vale R. Co. 5 H. & N. 678.
(5). Smith v. London& S. W. R. Co. L.R.6 C.P. 14.

"I think the law is that if they were aware that these heaps
were lying by the side of the rails, and that it was a hot
season, and that therefore by being left there the heaps
weve likely to catch fire fire the defendants were bound to
provide against all circunatances which might result from
this, and were responsible for all the natural consequences
of it.

I think then there was negligence in the defendants

in not remdcving these trimmings, and that they thus became
responsible for all the consequences of their conduct."
In Flynn v. S.F.etc R. Co. 40 Cal. 14, grass and weeds
had been cut and left on the ground.

Fire spread from them

end burned plaintiffs wheat that was stacked in aeighboring field.

The negligence in this case which was the prox-

imate cause of the destructing of the plaintiffs grain was h
the leaving of the dry grass and weeds upon the railroad
where it was liable to be set on fire by sparks from a passing engine.
Various statutes have been passed prescribing what
shall be the duty of railroad companies in regard to the
matter discussed in this section.

For the remarks upon

these, see the section dealing with statutory changes.

I I I.

S E C T I 0 N

CONTRIBUTORY NEGLIGENCE.

The General Principle:
A person who by his own negligence has made it possible
for another to injure him cannot recover damages for the injury he has received.
What constitutes contributory negligence in cases of
fires set by railroad companies:
1. Failure to keep one's own premises in a safe condition by the removal of any inflammable matter, or by making
the access of sparks less probable.

The Vaughn case (1)

practically decided that such a defense could not be set up.
This is the general rule(2).

In Illinois the contrary rule

prevails; but in that state the doctrihe of comparative
negligence makes it possible for a jury to say that the
plaintiff's negligence was great while defendants was sligh
or vice versa, and to decide the question accordingly(3).
(1). Vaughn v. Taff Vale Co. 5 H. & N. 678.
(2). Bryant v. CenT. R. Co. 56 Ver. 710.
Chicago etc R. Co. v. Simonson, 54 Ill. 504.
Kalbfleisch v. L. I. R. Co. 102 N.Y. 520.
Kellogg v. Chicago & N. W. R. Co. 26 Wis. 225.

(5). Ohio etc R. Co. v. Shanefelt, 47 Ill. 497.
Toledo etc R. Co. v. Pindar, 55 Ill. 447.

The case of Bass v. Chicago etc R. Co. 28 Iii. 9, seems
to be a variation from the Illinois rule, but the later
cases do not consider this case an authority.

For example,

in the case of the Ohio etc R. Co4 v. Shanefelt, it is said:
"When the plaintiff by his own carelessness has contributed
to produce the imjury the defendant is not absolved from
all further care and effort on his part to avoid the injury
but is still required to use all reasonable efforts to prevent its recurrence; and failing to do so he must be held
liable.

By the very nature of things it must be that where

the plaintiff has by his negligence increased the hasard it
becomes more difficult for the dedendant to avoid the injury, and unless it appears that he could have dohe so, he
will not be held liable."
Some of the cases draw a distinction between voluntary
and i~voluntary accumulations of debris,- those put there
by the hand of the owner and thoae caused by natural growth
(1).

In the Missouri case cited dry shavings were allowed

to lie around a newly built house situated about one hundred feet from the railroad track.

It was held that the

owner wqs negligent.
In the Wisconsin case cited the contributory negligence
charged consisted in permitting straw hay and shavings to
accumulate between a couple of buildings destroyed and under

--------------------------------------------------(1).

Coates v. Mo. etc R. Co. 61 Mo. 38.
Murphy v. Chicago etc R. Co. 45 Wis. 222.

one of them which was open toward the railroad.
court charged as follows:

The trial

"While as I have said the defen-

dants had the right to use their way in the transaction of
their legitimate, while they had a right to use fire there,
the plaintiff on his part had a right to use his own land
adjoining the track of the defendant ashe saw fit; and if
through the negligence of the defendany the property of
the plaintiff took fire the defendant is liable to the plaintiff for the damages sustained."
This charge is held to be too sweeping.

The court ex-

presses its agreement with the cases that hold that the
owner is not obliged to gather up fallen leaves, but holds
that where a man recklessly and unnecessarily exposes his
property to destruction he cannot be protected in so doing.
Probably the true rule is that when

the act or omission

of the plaintiff amounts to gross and wantom negligence he
cannot recovwr for damages caused by the negligence of the
railroad company.(1).
2.

If there be a custom in a particular locality of

plowing around haystacks or otherwise taking precautions
against the possible spread of fire, some courts will hold
that a failure to comply with that custom will give rise to
a question of negligence for the jury to decide(2).

The con-

-------------------------------------------------------(1). Collins v. N.Y.C.R.Co. 5 Hun 499.
(2). Kans. etc. R. Co. v. Brady, 17 Kans. 380.
Kesee v. Chicago etc R. Co. 30 Ia. 78.

trary is held in Burlington etc. R. Co. v. Westover (4 Neb.
268) on the ground that a railroad company cannot impose coRditions upon property owners along its track.
3. Leaving door and windows dpen.

question is ordi-

nartly for the jury.
Examples: About a quarter of a pane of glass was out
through which the sparks were alleged to have passed.
not contributory negligence.(l).

Held

A door to a house in pro-

cess of construction was left partly open.

Held question

whether this was culpable negligence or not was one for the
jury(2).

A door of a shed was left open.

The shed con-

tained shavings and other combustible material.

Held ques-

tion for jury.(3).
4. Failure to exercise due diligence to prevent spread
of a fire once started.
Example: Plaintiff's son

and servant saw the fire as

it was starting and by the exercise of reasonable diligence might have prevented its spread.

Held such negli-

gence would prevent the plaintiff from recoverihg.(4).
But it is hot necessary to use extraordinary means.(5).

--------------------- ---------------------------------(1).
(2).
(3).
(4).
)(5).

Fero v. Buff. etc R. Co. 22-N. Y. 209.
Ross v. Boston etc R. Co. 6 Allen 87.
Gr. West. R. Co. v. Haworth, 39 Ill, 347.
Ill. Ceht. R. Co. v. McClennand, 42 IIX, 355.
Bevier v. D.& H.C. Co.13 Hun, 25&.

SECTION

IV.

PROXIMATE AND REMOTE CAUSE.

1. The general Principle:
There must be a direct causal connection between
the negligent act of the defendant and the injury compkiined
of, such a connection that the defendant may reasonably be
said to have anticipated that his negligent act would result as it fact it did result.

"We have been disposed to

think that there is a principle derivable on the one hand
from the general reason and justice of the question, and
on the other, applicable as a test in many cases and perhpps useful if not decisive in all.

It is that every defen-

dant shall be held liable for all of those consequences
which might have been foreseen and expected as the results
of his conduct, but not for those which he could not have
foreseen, and was therefore under no moral obligation to
take into consideration."(1).
How far a person or a railroad company or other corporation shall be held liable for damages resulting from the
spread of fire from field to field or from house to house
-------------------------------------------------------

(1). 2 Parsons on Con. 1st Ed. 456.

is a question that tests to the uttermost the principle above laid down, and one that has been a fruitful source of
dissension and contradicaion,particularly in New York and
Pennsylvania.

The rule in England is in accord with the

general principle.

It is that a fire of this hature makes

the act of the person setting the fire the proximate cause
of the injury complained of.(l). This is the rule in America also,(2) with the possible exception of New York and
Pennsylvania, where the doctrine is not so clear.(3).
Thus, sparks set fire to a warehouse beside the track.
The flames spread to plaintiff's buildings situated about
two hundred feet distant.

Held, that the negligence of the

defendant was the proximate cause of the injury. (4).
2. The New York Cases:
The Ryan Case, 1866 (35 N.Y.210).

Sparks negli-

gently allowed to escape from defendants engine set fire to
a wood-shed belonging to defendant, which was burned.

Plain.

tiffs house situated at a distance of one hundred and thirty
feet from the shed soon took fire from the heat and sparks
(1). Montoya v. Lond. Ass. Co. 6 Exch. 451.
Smith v. S.W.R.Co., 6 P. 14.
(2). Atch. etc. R. Co. v. Bales, 16 Kans. 252.
Penn. R. Co. v. Whitlock, 99 Ind. 16.
(3). See Subs. 2 and 3, of Section IV.
(4). Fent v. Toledo etc R. Co. 59 Ill. 349.
(see) Chicago etc R. Co. v. Pennell, 110 Ill. 435.

and was consumed.

The plaintiff seeks to recover for the

damage done.
On the trial the plaintiff was non-suited, and the *eneral Term affirmed the Judgment.

The Court of Appeals af-

firmed the Judgment on the ground that the damage done was
not the immddiate but the remote result of the negligence
of the defendants.

"The immediate result was the destruct-

ion of their own wood and sheid; beyomd that it was remote."
The court struggles hard to obviate what it calls the
"apparent inconsistency" of the early English and New York
cases with its view of this case, and fiaally admits that
it will be impossible to reconcile some of the English cases
with such view.

The court also attempts to make a strong point of Littleton's rule that "What never was never ought to be," saying that "No such action as the present has ever been sustained in any of the courts of this country, although the
occasion for it has been frequent and pressing."

The court

certainly cannot have looked far or it would have found
plenty of cases.

An action exactly in point was sustained

in Massachusetts in 1847,(l) and another in the same commonwealth in 1864,(2) only two years before the Ryan case was
decided. It is true that in Massachusetts there were stat--------------------------------------------------------(1). Hart v. Western R. Co. 13 Metc. 99.
(2). Ingersoll v. Stockbridge R. Co. 8 Allen, 438.

utes affecting the liability of the defendant, but these had
no bearing upon the question of proximate and remote cause.
But the true reason for the decision found in tha last
part of the opinion, is that to sustain such an action
would work great hardship in some cases.

"To sustain such

a claim as the present, and to follow the same to its legiyimate consequences, would subject to a liability against
which no prudence could guard and to meet which no private
fortune would be adequate.

Nearly all dires are caused by

negligence in its extended sense.

In a country where wood

coal gas and oils are universally used, where men are crowded into cities and villages, where servants are employed,
and where children find their home in all houses, it is impossible that the most vigiland prudence

should guard a-

gainst the occurrence of accidental or negligent fires.------ To hold that the owner must not only meet his own loss
by fire, but that he must guarantee the security of his
neighbors on both sides, and to an unlimited extend would be
to create a liability which would be the destruction of all
civilized society.

No community could long exist under the

operation of such a principle."
The next New York case was

that of Webb v. Rome Water-

town and Ogdensburg Railroad Company (49 N.Y. 420), decided
in 1872.

There, live coals negligently dropped upon the

track set fire to a tie; thence the fire was communicated by
means of an old tie and other old rubbish on the defendant's
right of way, to plaintiff'd fence and land, burning the
trees and soil and doing the damage complained og.

This

was at a time of extreme drought, and while the wind was
blowing in the direction of plaintiff's premises.
It was argued upon reliance upon the decision in the
Ryan case that the negligence of the defendant consisted only in allowing the coals to drop upon the track and stopped
there; for the coals set fire to the track and did not touch
the plaintiff's property; that thence were several steps between the defendant's negligence and the injury to the plaintiff, determined by the various intermediate objects that
were set fire to.

But the court held that this position

could not be maintained.
"The defendant asks in effect that this court hold that
it is not liable for the damage to the plaintiff unless it
appears that the coals which espaped from the engine were
cast from the engine directly upon the property of the plaintiff which was injured.

If the air had been the medium

through which was conveyed the same fire which left the engineit seems to be conceded that the damage was the immediate result of the negligence.

I am unable to perceive a

reasonable distinction between the air as a medium of con-

veying the fire, and the denser matter which had accumulated upon the ground there.

Nor am I able to confine the act

of negligence to the dropping of the coals from the engine,
and thus separating it from all the other concurring acts
and omissions of the defendant, make that the solitary prime
cause of a series of causes."

"I am of the opinion that in

the disposition of the case before us we are not to be controlled by the authority of the case in 35 N.Y. more than
we are by that of the long line of cases which preceded it.
-It

announces no new principle.

It recognizes the

principle which it adopts as one before that established,
and applying it to the facts therein existing, holds that th
damage sued for was not the necessary and natural result of
a negligent act.

A different state of facts brought into

the focus of the same principle would give a different conclusion.

It is proper however to say that it is not neces-

sary to differ from or to question the reasoning in that
case which fortifies the conclusion there reached by a consideration of the relations of men to each other in populous villages and cities, and the disastrous consequences
to follow to from holding one liable for hiw own or his servant's negligence by which a fire is kindled in-his house
which spreads to the property of one or more neighbors."
It will be observed that the consideration which furnish-

ed the real reason for the decision in the Ryan case, and
by which the minds of the court were influenced to consider cause remote and not proximate, is treated by the court
in the Webb case as a sort of dictum "fortifying" the decision already reached.
ses no opinion.

And upon this the Webb case expres-

The facts in the two cases are certainly

just alike in principle.

The burning of a senond building

is no less to be anticipated than the burning of a woodland
at some distance from the track.

A tesult to be anticipa-

ted is one which in the common experience of mankind is
usually the outcome of a given set of circumstances.

And

common experience will certainly bear witness to the fact
that fire is jus

as liable to spread from house to house

in a village or city as from object to object in the country.

The true reason then for the decision in the Ryan

case is not that the damage was remote and not to be anticipated, but that it would be very burdensome, and unjust to
hold the negligent party in a case where the fire spreads
from house to house.

To say that this consideration merely

"fortifies" the conclusion there reached is a very good way
of construing the case so as to make it applicable to its
own facts alone.
The case of Pollett v. Lomg (56 N.Y.200) though not a
case of spread of fire, was one in which the Ryan case was

invoked as furnishing the rule in cases of proximate and
remote cause.

Defendants dam was so negligently construct-

ed that it gave way, and the large volume of water in its
escape tore out a second dam.

The accumulated volume of

water rushed down upon and destroyed a third dam.
court charged in substance that if there wa

The trial

sufficient

water in the middle pond to materially augment the volume
and force of the stream, then defendant's negligence was not
the sole cause of the injury to the third dam and there
could be no recovery therefor.

The Court of Appeals held

that this was error, that the break in the first dam was
the proximate cause of the injury to the thir d dam; and
commented upon the Ryan case in this brief sentence: "Assuming that this rule was correctly applied in the case of
Ryan v. N.Y.Central, it comes far short of sustaining the
proposition under condideration."(1).
The case of Reiper v. Nichols
fire case.

Here the flames in their progress described a

figure eight.
ed.

(31 Hun 491) was the next

Plaintiff's shop was the last building burn-

On the trial the charge was in accordance with the

general rule, that the jury were to fine from the facts in
the case whether defendant's negligence was the proximate
or the remote cause of the burning of plaintiff's shop.
-------------------------------------------------- ----

(1). Pollett v. Long, 56 N.Y. at p. 206.

The General Term held that the charge was erroneous and sent
the case back for a new trial on the authority of the Ryan
case.
Now it is submitted that upon the authority of the Ryan
case, no new trial was necessary.
as a matter oe

The Ryan case decided thit

law the burning of any building after the

first, the flames being communicated fom such first building, was not the proximate byt the remote result of the
original cause of the fire.

It would seem therefore that

the judgment in this case should have been reversed upon the
error of the trial court in refusing to non-suit the plaintidf, and in leaving the case to the jury at all.
In the case of Lowery v. The Manhattan Railway Company(
99 N.Y. 158) decided the following year the question of
proximate and remote cause again came up for discussion.
Fire from defendant's locomotive fell upon a horse attached
to a wagon in the street below.
and ran away.

The horse became frightened

The driver, in order to stop him, drove over

a curb stone; but this did hot have the desired effect, and
plaintiff who was walking on the sidewalk was run over and
injured.

The defendany submitted that the cause of the in-

jury was too remote, and in support of his position relied
largely upon the Ryan case.

The court held however that the

injury was not remote and "distinguished" the Ryan case by

saying "It will be observed that the Ryan case is clearly
distinguishable from the cas e at bar and can scarcely be
held to be applicable to the facts presented here and was
not followed in the case lat cited (1),

although there was

-considerable similarity ih the leading facts between the two
cases.

It certainly should not be held to be controlling

where there was a positive and unlawful act of the defendant, which, as we have seen, induced the accident which
was the cause of the plaintiff's injury."
It would be difficult to see in what respect the last
sehtence quoted would not apply to the Ryan case.

The orig-

inal cause was the same in the Ryan case as in this.The only difference was that in theRyan case the sparks set fire
to a building while in this it set a horse in motion.

More-

over, the injury complained of in this case was at least
one step more remote than was the injury in the Ryan case;
and it was of a character far less to be expected by the
party in fault.
The facts in O'Neill v. New York, Ontario and Western
Railway Company (115 N.Y.579) are similar to those in the
Webb case, and the decision follows that in the Webb case.
The question of remoteness of damages was not raised upon
the trial, and hence the Court of Appeals refused to enter------------------------------------------------------------

(1). Webb v. R.W. & 0. R. Co.,49 N.Y.420.

tamn it upon the appeal.

It is amusing to note how much re-

lief the court seems to feel over the fact that it will not
be under the necessity of distinguishing the Ryan case.
But in Read v. Nichols (118 N.Y.224), the Ryan case is
expressly reaffirmed and followed.

There the sparks from

defendant's smoke stack ware borne by w strong wind

past

/

the buildings ih question to a house two hundred and eighty
feet distant.

Thence the fire spread in a zigzag line from

house to house, and finally burned up plaintiff's-building.
The trial court granted a non-suit, and both General Term
and Court of Appeals affirmed; the latter court saying:
"Certainly the facts here presented are much more favorable
to the defendant than they were in Ryan v. N.Y.C.R.R.Co.(35
N.Y.210).

That case has been distinguished by this court

in Webb v. R.W.& 0.R.R Co.

(49 N.Y.420); Pollett v. Long,

(56 id. 200); and Lowery v. Manhattan R.R. Co.

(99 id. 158);

but it has never been over-ruled, and the rule still obtains
in this state that when the facts are undisputed the dourt
may under some circumstances determine as a matter of law
whether the act complained of is the immediate or remote
cause of the injury."
"If it may be said that the rule laid down in the Ryan
case has been broadened somewhat by the decisions referred
to, it cannot be contended that it has been so far modified

as to permit od holding that the burning of the Main street
buildings was the ordinary and natural result of the act
complained of.

If it could be so held then however many

buildings might be burned, if the fire but spread from one
building to another, the negligent party would be liable
to respozd in damages to etery owner."
Here we find not only a re-affirmation of the decision
in the Ryan case, hut also a statement of the same consideration as a reason for the later decision.
Martin v. N.Y. & 0. & W. R.R. Co (62 Hun, 181) is anotho
er example of the Webb case, and was decided upon the authority of that case and that of the O'Neill case.

The Ryah

case is disposed of i# a very unceremonious manner: "The case
of Ryan v. New York Central Railroad (35 N.Y.210) is very
gingerly treated in Pollet v. Long (56 id. 206), and O'Neill
v. New York, Ontario and Western Railroad (115 id. 579).
And it id not necessary to comment upon it.
case before us.

It is not the

Whatever may be the law as to a house

in

a village or city which takes fire from the burning of an
adjacent house, negligently set on fire by the owner, that
not the question here.

It is well settled that where one

negligently sets on fire grass or brush or other combustible mater-ial, and the fire extends to the adjacent owner's
land and destroys woods or grass, such owner may recover the

damages. (Citing Webb case). It is not necessary for us to
Justify the distinction made between such cases and that of
city or village houses."
The last case be fore the New York Court of Appeals(l)
wa

another Ryan case.

The proper-ty destroyed was a barn

and a hotel, about forty feet distant from each other.
barn first caught fire.

The

The trial court charged as follows:

"In order to justify you in finding a verdict for the plaintiff for the value of the buildings, it is incumbent upon
you to find from the eVidence in the case that the destruction of the barn was the direct and natural result of the
fire being emitted from the engine, and if you dind that the
fire was emitted from the engine immediately to the house,
under the circumstances to which I have called your attention, the plaintiff would be entitled to recover.

To justi-

fy a verdict covering or including the value of the hotel,
you must find that the same was destroyed by reason of the
fire being communicated thereto directly from the engine,
or without the assistance of other agencies and arising
from other causes.

This is a question for you to determine

from the evidence."
Upon this the Court of Appeals said: "We think the charge
of the learned judge upon this part of the case was as favorable to the defendant as it could possibly ask. The ques------------------------------------------------------

(1). Frace v. N.Y.L.E. & W. R. Co.143 N.Y. 182.

tion was left as one of fact, under all the circumstances
as to whether the burning of the hotel were not the natural
and direct result of the sparks of the engine.

In this case

the court committed no error to the prejudice of the defendant.

The Ryan case (35 N.Y. 21o) should not be extend-

ed beyond the precise facts which appear therein.

Even if

correctly applied in that case the princ~ple ought not to
be applied to other facts."
The case of Judd & Co. v. Cushing ( 50 Hun 181) seems
to extend the doctrine of the Ryan case still further.
There it is held that if a building take fire in consequence
of the negligence of the defendant, and the fire spreads
and burns another building, there can be no recovery.
case professes to follow the Ryan case.

The

But the Ryan case

does not seem to be in point.

6. The Pennsylvania cases.
These have followed about the same course as those
of New York.

The decisions start out about the same way,

the first case following the first in New York.
case (1) is the Ryan case of Pennsylvania.

The Kerr

The facts were

suostantially tne same, and were not disputed, The charge
on the trial was the equivalent of holding that a recoVery
------------------------------------------------------

(1). Penn. R. Co. v. Kerr, 62 Pa. St. 353.

for all the consequencew of the first act of negligence was
in law allowable.

But the Supreme Court said : "We are in-

clined to think that in this there was error

-----

It

cannot be denied but that the plaintiff's property was destroyed, but by a secondary cause, namely, the burning of the
warehouse.

The sparks from the locamotive did hot ignite

the hotel.

They fired the warehouse, and the warehouse fired

the hotel.

They were the remote cause - the cause of the

cause of the hotel being burned.

As them was an intermed-

iate agent or cause of destruction, between the sparks and
the destruction of the hotel, it is obvious that that was
the proximate cause of its destruction, and the hegligent
emission of sparks the remote cause."
The court then goes on to give as

the real reason for

its decision the same reason that was given in the Ryan case!'
To hold that the act of negligence which destr6yed the warehouse destroyed the hotel is to disregard the order of sequences entirely and would hold good if a row of buildings
a mile long lad been destroyed.

-

-

-

-

A railroad termi-

nating in a city might by the slightest omissiion on the
part of one of its numeous servants, be made to account for
squares burned, the consequence of a spark communicat ing to
a single building.

Were this the understanding of the ex-

tent of liability under such circumstances, it might seems

to me that there might be more desirable objects to invest
capital in than in the stock of such a railroad."

And agai;

"With every desire to compensate for any losm when the loser
is not to blame, we know it eannot always be, without transcending the bounderies of reason, and of course of law.
This we cannot do, and we fear we would be doing it if we
aff'irmed the judgment in this case.
sibility must lie somewhere, and we
principle stated.

The limit of responthink we find it in the

If not found there it exis%

nowhere."

In the next case(l) an engine with two or three cars
attahhed was atanding on the track in front of plaintiff's
house, which was about tmenty feet from the tback. Through
a car ran down the track
servants and coldefendant's
the
of
negligence
alleged
the
lidecith the engine which set fire to the cars and burned
the plaintiff's house.

On the trial the defendant request-

ed the court to charge as follows:

"If the jury find from

the evidence that the fire originated on the engine, and
spread from thence to the other cars and from thence to
the building, the cause would be too remote and the plaintiff could not recover."
To this the court replied: "Answered in the affirmative;
but if the cars were a!1ached to the engine when the fire
broke out and quickly ignited and burnt with the engine, the
whole being a connec ted upon the tract, and the burning

-----------------------------------------------------Q~i
reek etc R., Co. v. Keighron., 74 Pa. St. 316.
(s)

mass directly, without any intervening agency, set fire to
and destroyed the plaintiff's house, the cause was not too
remote, and if the plaintiff has made out his case in other
respects he may recover."
It was held that this answev wa

The Ryan and

correct.

Kerr cases were merely referred to.
We now come to the case of the Penn. R. Co. v. Hope
(80 Pa. St. 373), which is the Webb case of Pennsylvania.
The facts, as far as the principles are concerned, may be
considered the same.

The question was whether plaintiff

could recover damages for the burning of his fences and
woods, some of which were situated about six hundred feet
from the railroad track.

As to these latter the defendan6

claimed the damages were too remote.

The trial court left

the question of proximate cause to the jury, qnd such action
was sustained on appeal.
In regard to the Kerr case, the court says:

"It was

not held in Railroad v. Kerr that when a second building
is fired from the first, set on fire through negligence, it
is a mere comclusion of law that the railroad company is
not answerable to the owner of the second."

Yet that is

what, it seems to the writer, the Kerr case did decide. (1).
In Hoag v. Lake Shore etc. R. Co.
(1).

(85 Pa. St. 293) the

Fent v. Toledo etc R. Co. 59 Ill. 349.

Kerr case was followed.

There a train loaded with petro-

leum ran into a mass of earth and rocks which had slid down
upon the track.

The cars were thrown from the track, and

the oil was set on fire by the engine.

The oil thus ignit-

ed ran down a neighboring creek and set plaintiffs building
on fire.

The court directed a verdict for the defendants on

the ground that the injury was too remote and his judgment
was affirmed.
It was urged that the court erred in taking the case
from the jury and in deciding the question aod of proximate
and remote cause.

But the court held that there was no error.

"Was the negligence of the defendant's servants in not seeing the landslide and stopping the train before reaching
it the proximate cause of the destruction of the plaintiffs
property?

We need not enter into an extended discussion of

the delicate questions suggested by this inquiry.

That has

been done so filly in two of the cases cited As to render
it unnecessary.

A man's responsibility for his negligence

and that of his servants must end somewhere.

There is a

possibility of carrying an admittedly correct prihciple too
far.

It may be extended ao as to reach the reductio ad ab-

surdum, so far as it applies to the practicable business of
life."

And again: "It has never been held that when the

facts of a case have been ascertained the court may not ap-

ply the law to the facts."
The cases of Pennsylvania etc R. Co. v. Lacey (89 Pa.
St. 458) and Lehigh Valley R. Co. v. McKeen, (90 Pa. St.
122), simply re-affirmi

the Hope case.

In Haverly v. State Line R. Co.

(135 Pa. St. 50) decided

in 1890, sparks from defendant's locomotive set fire to an
old stump beside the road.

Nineteen hours afterward a wind

arose and caused the fire to spread and destroy plaintiffs
lumber.

The question of proximate and remote cause was left

to the jury, in fonformity with the doctrine of the Hope
case.

The railroad company urged on appeal that this was

error, that the succession of events was so broken as to require the judge to direct a verdict in its favor.
Supreme Court held that there was no error.

But the

"The break in

the chhin of events was merely a gap in the time.

Had the

fire extended from the stump to plaintiffs lumber without
interval, 6n the same afternoon, case would have been exactly parallel with Pa. R. Co. v. Hope.

But the fact that the

fire smouldered awhile in the stump and after it was supposed to have been extinguished, broke out again the next day,
while it makes the conclusion less obvious that the damage
was done by the same fire, does not interpose any new cause,
or enable the court to say as matter as law that the causal
connection was broken.- ----- The pauses in the progress of

the fire therefor, and the lapse of time, while matter for
the consideration of the jury in determining the continuity
of effect do not of themselves make such a change as requires the court to say that they break the connections."
The case of Confer v. N.Y.etc R. Co.

(146 Pa. St. 31)

was submitted to the jury wheyethe facts were similar to
those of the Ryan and Kerr cases, and this course was held
to be right.
4.

Summary.
The principles laid down as follows:

I. General principle:

If fire be negligently started,

and then spread from object to object or from house to
house, the defendant is liable for all the damages done however retote they may be.
II. Limitation in New York and Pennsylvania:

If the

first object set fire to is a building and the fire spreads
thence to other buildings, only the owner of the first can
recover.

The damage caused to any building or buildings

after the first is held as a matter of law to be too remote.
As to other cases, New York and Pennsylvania are on a footing with the rest of the states.
5.

Criticisms on the New York and Pennsylvania rule:
In regard to the Ryan and Kerr mases, Thompson says

after stating the general rule:

"There are two cases in

Pennsylvania and New York which are opposed in, principle to
the foregoing.

But as they are condemned in every sub-

sequent case in which they have been cited outside of those
states and have been so qualified in the states in which
they were tecided as to be prqctically overruled,(l),

it is

not necessary in this conneution to do more than simply to
refer to them."(2).
Wharton concurs in the principle laid down in the Ryan
and Kerr cases.

He says:

"If we must go back through all

intermediate negligences to the first act of neglkgence there
is no feason for stopping with the railway company.

Either

the road was anteriol or posterior to the buildings which
were thus ignited.

If anterior, then, in view of the con-

tingences of railroad fires, it was negligence to erect such
buildings under the very eaves of its smoke pipes.

If pos-

terior, then it was negligence in the legislature to authorize the road to run its track close to buildings so combustible; and it was negligence in the village aithorities not
to require these buildings to be removed, nor, if we trace
the train of causation as thus defined at its other end can
we see on the reasoning of the courts where this liability
S--------------------------------------

(1). In support of this proposition the Webb case and t3
the Hope case are cited, but these must be admitted, do not
by any means "practically overrule" the former cases. They
deal with a different state of facts, and in effect confine
the prior decision to their own facts.
(2). 1 Thompson on Negligence, p- 171.

52.

can be stopped."(1).
Shearman and Redfield reject the doctrine of the Ryan
and Kerr cases:"The point decided in those cases was that a
defendant who had negligently kindled a fire should not be
held responsible for its spread over an unusually long distance in consequence of an unusually high wind prevailing at
the time.

The defect in this reasoning is that although

the wind was extraordinary and the actual consequemces extraordinary, yet the extension of the fire itself was only
the reasonable and natural consequence of the extraordinary
wind which existed at the time of the negligent atc.
true doctrine is that

The

the defendant is liable for even ex-

traordinary damage if it is the result of his negligence
operating in a natural and continuous sequence.

If the cir-

cumstances in the presende of which he was negligent were
extraordinary and so were likely to make the result of his
negligence extraordinary, that is an additional reason why
he should have been especially careful not to be negligent
at such a time.

Accordingly one who negligently allows fire

to escape on his neighbos land when a gale of unusual force
is blowing is all the more to blame for being negligent at
so peculiarly dangerous a time, and should

be held respon-

sible for all the damage done by reason of the gale carrying
(1).

Wharton on Negligence, Sec. 153, commenting upon

the opinion of Lawrence C.J. in Fent v. Toledo R. Co.59 Ill
351.

the fire to a distance which it would not have reached under an ordinary wind."(1)
Wood on Railways is vontent with citing the Ryam case
and remarking: "But this rule has been repudiated in New
York and it is now held that the company is liable for injuries from a fire although it is transmitted over intervening lands."(2)
Rorer, writing in 1884, favors the New York and Pennsylvania rule.

In regard to the opinion in the Kerr case:

"When we consider that this ruling of Chief Justice Thimpson wqs made as recently as 1870, we may well

rely upon

it we think as, at least for the present, the approved ruling on the subject of remote and proximate cause."(3)
It is perhaps not to be wondered at that some of these
writers conclude that the Ryan and Kerr zases have been
practically overruled, for none of their works were written
later than 1888.

As we have seen, these cases have been

specifically re-affirmed, and notwithstanding certain dicta
in some of the later cases, they are still law in New York
and Pennsylvania.

To judge from the dicta referred to it

might seem that the cases are losing favor in their own

-------------------------------------------------------(1). 1 Shearman and Redfield on Negligence, Sec. 30. accord 1 Redfield on the Law of Railways, p. 479.
(2). 2 Wood's Railway Law, p. 1369, note.
(3). 2 Rorer on Railroads, 819.

states.

However that may be they have not been overruled,

and are looked upon by many as establishing a more Just and
sensible rule than the one from they are a departure.(l)
Nevertheless they have received a great deal of criticism in later cases in other states, the most vindictive
sample of which is probablp containdd in the opinion of
Lawrence C. J. in the leading case(2) of Fent v. Toledo etc
R. Co. 59 Ill. 349.

"While the law to be admiastered by

the courts should not be a mere reflex of uneducated public
opinion at the same time it should be the expression of a
masculine common sense, and its decisions should not be
founded on distinctions so subtle that they might have afforded fitting topics to the schoolmem.
In regard to the.argument that railway companies would
be inconstantly danger of bankruptcy, the court says: "We
confess ourselves wholly unable to see the overpowering
force of this argument.

It proceeds upon the assumption

that if a great loss is to be suffered it had better be
distributed among a hundred innocent victims than wholly
visited upon the wr&ng doer.

As a question of law or ethics

the proposition does not commend itself to our reason.

We

(1). Southern Law Review, Jan. 1876, Vol. 1, N.S. 729.
(2). 1 Thompson of Negligence, pp. 116 and 136.

must still cling to the ancient doctrine that the wanton
wrong-doer mus

take the consequences of his own acts,

whether measured by a thousand dollars or a hundred thousand.

As to the railroads, however useful they may be to

the regions they traverse, they are not operated by their
owners for benevolent purposes, or to promote the public
welfare.

Their object is pecuniary profit.

It is a per-

fectly legitimate object, but we do not see why they should
be exempted from the moral duty of indemnification for injuries committed by the careless or wanton spread of fire
along their track, because such indemnity may sometimes
amount to so large a sum as to sreep away all their profits.
The simple question is, whether a loss that must be borne
somewhere is to be visited on the head of the innocent or
the guilty.

If, in placing it where it belongs, the con-

sequence will be the bankruptcy of a railway company, we
may regret it, but we should not for that reason hesitate
in the application of a rule of such palpable justice.

But

is it true that railroads cannot thrive under such a rule?
They have now been in operation many yaers, and extend over
very many thousand miles, and we have never yet heard of a
town or village that has been destroyed by a fire ignited
by their locomotives.

Improved methods of construction and

a vigilant care in the management of locomotives have made

the probability of loss from this cause so slight that we
cannot but regard the fears of the disastrous consequences
to the railway companies which may follow from an adherence
to-'the ancient rule as in a large degree chimerical.

A case

may occur at long intervals in which they will be required
to respond in heavy damages; but better this than that they
should be permitted to evade the just responsibilities of
their own negligence, under the pretence that the existence
of the road may be endangered.

It were better that a rail-

way company should be reduced to bankruptcy and even suspend its operations than thatnthe courts should establish
for its benefit a rule intrinsically unjust, and repugnant
not merely to ancient precedent but to the universal sense
of right and wrong.
Our position on this question is briefly this:

We do

not wish to impose upon railway companies unreasonable obligations, or to subject them to unreasonable danger og great
pecuniary loss.

We do not wish to make them insurers

against all damages by fire that may result from the passage
of their trains without reference to the question of remote
and proximate cause.

But, on the other hand, we do insist

on applying to them the same rule that has beem held through
all the administration of the common law, with the exception
of the two cases upon which we have been commenting."

.'2
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EVIDENCE OF NEGLIGENCE.
Burden of Proof:
1. The strict rule.
The general rule is thit the person whb alleges
negligence must prove it;(l), and this rule applies in all
cases of alleged negligence in the use or management of fire
in the ease of a private person.
of proof.

Wlaintiff has the burden

The question is whether the same rule applies in

the case of negligence of railroad companies, and many courts
hold that it does.

This is the true doctrine according to

Wharton, and indeed its support is so great as to give it
great claim to precedence.

For our purposes it may be do-

nominated the itrict rule. (2).
2. The liberal rule.
The strict rule has however a very formidable rival
in the exception that has been grafted upon the old rule.
Many courts hold that the rule is different in the case of
railroad companies, owing to the fact that it would be prac-

(1). 1 Shearman and Redfield on Negligence, Sec. 57.
(2). Aldridge v. R. Co. 3 Man. & G. 515.
Field v. R. Co. 32 N.Y. 339.
Gandy v. R. Co. 30 Ia. 420.
Phila. etc R. Co. Yerger, 73 Pa. St. 121.

tically impossible for the party injured to show which engine did the damage,vherein the defect in the construction
or management of the engine lay.

He could not tell whether

sparks were emitted by one particular engine or not when
there were many engines belong to the defendants, and the
one that did the damage was going by so rapidly that he
could not distinguish it from any other.

Again, he could

not tell whether the emission of the sparks was
fective construction or negligent management.

due to deThe defen-

dant is ordinarily in exculsive possission of all these facts,
and is the only one who can speak in regard to them.

Hence

it is that many courts hold that all the plaintiff has to
do to make out a prima facie case is to show the fact of the
fire and its communication from defendants engine.
Shearman and Redfield are authority for the statement
that this is the prevalent rule, and the modern tendency
seems to be in its favor.

Some states have put it upon thet

statute books,(l), and -it would seem destined to supplant
the old rule altogether.

At all events it seems to be the

more sensible and logival of the two.

It is difficlilt to

say at the present time, however, which of the two is supported by the greater weight of authority, the cases seem
to be so evenly divided.
(1).

All that can be done here is to

See post, Section on Statutes.

state that the two rules exist(l).
3. The medium rule.
There is a third line of cases however, which holds
that a slight inference of negligence raised by the plaintiff's case will throw the burden of disproving negligence
upon the defendant.

These cases occupy a middle ground be-

tween the two extremes just discussed(2).

Prior and Subsequent Fires:
There is little unifbrmity in the decisions upon this
subject.

When evidence of 91re prior and subsequent fires

is held to be admissible, the admissibility is tsually for
the purpose of showing either the origin of the fire when
the plaintiff is unable to show such origin by direct testimony(S) or negligence in the defendant(4).
When the engine is identified evidence of former sparks
from the same engine is held admissible; but evidence of
sparks from other engines is not admissible unless identity of construction be shown(5).

But it has been held that

even when identity of construction is shown, evidence of

(1). Bqss v. C.B.& Q.R. Co. 28 Ii1.9.
Balt. etc R. Co. v. Woodruff, 4 Mart. 242.
(2). Gag v. Vedder, 41 Ind. 228.
Kendall v. Boston, 118 Mass. 234.
(3). Henry v. So. Pac. R. Co. 50 Cal. 176.
(4).
(5).

White v. Peffers, 30 Mich. 181.
Hinds v. Barton, 25 N.Y.545.
Gr. Trunk R. Co. v. Richardson, 91 U.S.454.
Coale v. R. Co. 60 Mo. 227.

sparks from other engines is inadmissible.
When the engine is not identified it is usually held
Ihat evidence of prior and subsequent fires is admissible.(l)

).
But there are cases holding every way, and it is impossible to harmonize them.
(1)Cleveland v. R. Co. 42 Vt. 449.
Field v. R. Co. 32 N. Y. 339.
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STATUTORV PROVISIONS.
Dry grass and debris must not be allowed to accumulate.
Some statutes provide that the railroad company must plow
a strip of land of a certain width on each side of their
track or must at stated times burn up all combustible material on their right of way.(l).
Failure to carry spark-arrester subjects the railroad
company to liability for all damages, and in many cases to
penal liability also(2).
A railroad company is absolutely liable for all damages
for all fire set by it(3).

But in such cases the railroad

is usually given an insurable interest in the property alomg
its route, and is permitted to procure insurance thereon;(4)
and two or three states have taken the advanced position
which seems to be a very fair one that railroad companies
held liable in damages may claim the benefit of any insurance effected by the adjoining owner(5).

Massachusetts has

just adopted this view(1895).
(1). Colorado, Delaware, Minnesota, North Dakota, Wisconsin, Wyoming.(2).Kentucky, Michigan, Minnesota, New Jersey, North Dakota, Virginia, Vermont, Wisconsin. (3). Colorado, Iowa, Maine, Massachusetts, Missturi, New Hamshire,
New Jersey, Ohio, Oklahoma, South Carolina, Utah. (4). Me.,
Mass., Mo., N.H., N.J., S.C., Vt. (5). Mass., N. H.

The fact that fires are set upon a railroad track or
land
upon adJoingngis made prima facie evidence that the fire
originated from the engines of the railroad company(l).
The fact that fires are communicated shall be prima faficie evidence of negligence(2).
No act of the adjoining own r in the use of his land
shall be construed as constituting contributory negligence(3).
The burden of disproving negligence is thrown upon the
defendant(4).
No ashes or h~t coals shall be left in dangerous proximity to woodlands of
--

- -

-

-

(1).
(2).
(3).
(4).
(5).

-

- -

-

-

-

6ther combustible material(5).
-

-

-

-

-

-

-

-

-

-
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-
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-

-

-

-

-
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Ohio,
Connecticut, Illinois, Kansas, New Jersey, Ohio.
Illinois, Ohio, contra Kansas.
Maryland, Michigan.
Minnesota.

-
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STATUTES OP THE VARIOUS STATES.

ARIZONA.
(Penal Code, 1887, Sec. 609.)
Private Persons: Willful Fires : Backfires.
Any person or persons who shall willfully or deliberately set fire to any wooded country or forest belonging to
this territory or the United States within this territory,

6r to any place from which fire shall be communicated to any
such wooded country or forest, or who shall accidentally set
five to any such wooded country, or to any place from which
fire shall be communicated

to any such wooded country or

forest, and shall not extinguish the same, or use every effort to that end, or who shall build any fire, for lawful
purpose or otherwise, in or near any such wooded country or
forest and through carelessness or neglect shall permit
said fire to extend to and burn through such wooded country
or forest, shall be deemed guilty of a tisdemeanor and on
convintion - - - shall be punishable by fine not exceeding
one thousand dollars, or imprisonment not exceeding one year,
or by both such fine and imprisonment; provided that nothing

therein (herein?) contained shall apply to any person who
in good faith shall set a backfire to prevent the extension
of a fire already burning.

CALIFORNIA.
(Cali. Polit. Code, Sec. 3444)
Private Persons: Fire to Woods: Damages.
Every person negligently setting fire to his own woods,
or negligently suffering any fire to extend beyond his own
land, is liable in treble damages to the party injured.
( Cali. Penal Code, Sec. 384 )
Private Persons: Willful Fires: Backfires.
Any person or persons who shall willfully and deliberately set fire to any wooded country or forest belonging to
this state or the United States within this state, or to any
place from which fire shall be communicated to any such
wooded country or forest
otherwise

-

-

-

-

-

-

-

for lawful purposes or

shall be deemed guilty of a misdemeanor ,

and on cod conviction shall be punishable by fine not exceeding one thousand dollars, or imprisonment not exceeding one
year, or by both such fine and imprisonment; provided that
nothing herein contained shall apply to any person who in
good faith shall set a backfire to prevent the extension
of a fire already burning.

(Approved Mar. 51, 1891)
Private Persons: Barriers.
Etery person who statts a fire in hay grain stubble or
grass without first carefully providing by plowing or otherwise for the keeping of said fire within and upon the premises upon which it is started or set out, and by reason of
the non-providing of such barrier any property of an adjoining or contiguous residence or owner is injured, damaged,
or destroyed, is guilty of a misdemeanor.

COLORADO.

(Mill's Annotated Statutes, 1891, Sec. 1417.)
Private Persons : Willful Fires : Penalty.
If any person shall willfully and maliciously set on
fire or cause to be set on fire any woods or prairie or
grounds of any description, other than his own, or shall
intentionally ot by gross neglect, permit a fire set or
cause(d) to be set by him to pass from his own grounds to
the injury of any other person or persons, such person shall
be deemed of a misdemeanor and upon conviction thereof shall
be punished by fine not exceeding three hundred dollars, or
by imprisonment in the county jail not exceeding six months,
or by both such fine and imprisonment.

(

Sec. 1418

)

Private Persons : Camp Fires.

Any person who shall build a camp-fire in any woods or
any prairie, or on other grounds in this state, shall before or at the time of breaking and leaving such camp totally extinguish such camp-fires; and upon a failure to do
so, such persons shall be deemed guilty of a misdeamor, and
upon conviction thereof shall be punished by a fine not exGeding one hundred dollars, or by imprisonment in the county Jail not exceeding 4atl one month or by both such fine
and imprisonment.

( Sec. 3704 )
Railroads : Fireguard by Plowing.
Etery railroad corporation operating its lines of roads
or any part theredC within this state shall between the
fifthenth day of July and the first day of November of each
and every year, upon tach side of its line of road plough
as a fireguard a continuous stretch of not less than six
feet in width, which said strip of land shall run parallel
with said line of railtoads, and be plowed in such a good
and workmanlike manner as to effectually destroy and cover
up the vegetation thereon and be sufficient to prevent the
spread of fire, and in addition thereto all such railroad
corporations shall caused to be burned between the dates lat
aforesaid all the grass and vegetation lying between the
sidd plowed strips and the track of said road.

( Sec. 3706 )
Railroads : Absolute Liability.
Every rqilroad corporation operating its line of road or
any part thereof shall be liable for all damages by fire
that is set out or caused by operating any such line of road
or any part thereof, and such damages may be revovered by
the party damaged by the proper action in any court of competent jurisdiction.

CONNECTICUT.

( Sec. 1344 R. S. 1888 )
Private Persons : Absolute Liability.
Every person who shall set fire on any land that shall
run upon the land of any other person shall pay to the owner all damages done by such fire.

( Sec. 3581 )
Railroads : Absolute LIability.
When any injury is done to a building or other property
of any person by fire communicated by a locomotive engine
od any railroad company, without contributory negligence on
the part of the person entilled to the care and possession
of the property injured, the said railroad company shall be
held responsible in damages to the extent of suzh injury to
the person so injured.

( Sec. 1096 )
Railroads

: Prima Facie Evidence of Negligence.

In all actions to rec&ver for any injury occasioned by
fire communicated by any railway locomotive, engine in this
State the fact that such fire was so communicated shall be
prima facie evidence of negligence on the part of the person or corporation who shall, at the time of such injury by
fire, be in the use and occupation of such railroad either
as owner, lessee, or mortgagee, and of those who shall at
such time have the care and management od such engine.

DELAWARE.

( Chap.

580, Vol. 16, L. of Del.)

Private Persons : Negligence

: Damages.

If any owner or owners tenant or tanants, occupier or
occupiers, of land within the State shall set fire to any
brush or other combustible matter on such land for any purpose whatsoever, and shall in setting fire to such brush or
other combustible matter omit to observe reasonable care and
prudence, by reason whereof the property, real or personal,
of any other person or persons shall be destroyed or impaired, such owner or owners tanant or tanatts, occupier or occupiers, shall be liable to be the damage resulting therefrom.

( Chap. 93, Vol. 18, L. of Del.)
Private persons :Notice.
From and after the passage of this act it shall not be
lawful fou any persnn to set fire to any grass, brush or
other substance where the burning thereCC will in any manner endanger any timber either standing or felled, or other
property without first giving sufficient notice to the owners or occupiers of wuch timber and property as will enable
them to take such necessary steps to guard against such
damages as they may deem proper, of his intention to set
fire to such grasa brush or other substance, and using all
dure end necesaary precautions on his part to prevent any
damages or loss to the timber or property of others.

( Chap. 128, L. of Del., Sec. 5)
Private Persons : Willful Fires : Penalty.
If ai y person dhall willfully and malicially burn or
set on fire any wheat or other grain, hay or straw, and
boards shingles or other lumber, or any coals of another,
he shall be deemed guilty of a misdemeanor and shall be
fined not exceeding one thousand dollars, shall stand one
hour in the pillory, shall be imprisoned not exceeding one
year and in case of the destruction of private property shall
restore and pay to the owner thereof two-fold the value
thereof.- - - And if a fire so set to such wheat grain or

other property or to any building ship or vessel shall
spread, the person so setting the same on fire shall be deemed guilty of burning ( all property ) to which such fire
shall extend.

( Chap. 380, Vol. 16, L. of Del.)
Railroads : Debris : Liability.
If any railroad company owning or operating any railroad in this State shall suffer to remain on any part of the
land owned or controlled by it foe railroad purposes within
this State any brush or other combustible matter, and if
such brush or other combustible matter shall from any cause
whatsoever be set on fire and by reason thereof the property real or personal of any person or pe-sons shall be destroyed or impaired, such railroad company shall be liable to
pay the damages resulting therefrom.

IDAHO.

( Rev- Stat. of Idaho, 1887, Sec. 6921 )
Private Persons : Railroads.
Any person who shall willfully or care lessly set on
fire or cause to be set on fire any timber or prairie lands
in this territory, thereby destroying the timber, grass, or
grain or ( on ? ) any such lands, or any person who shall
build a camp-fire in any woods, or On any prairie, and shall
leave the same without totally extinguishing such fire, or

any railway company which shall permit any fires to spread
from its right of way to the adjoining land is guilty of a
misdemeanor.

ILLINOIS.
( p. 1161, Sec. 89, Rev. Stat. of Ill. Cothran's Ed.1889)
also p. 1206, Sec. 103, R. S. of Ill., Hurd's Ed. 1895.)
Railroads : Prima Facie Evidence of Negligence:
Contributory Negligence.

In all actions against any person or incorporated company for the recovery of damages on account of any injury
to any property whether real or personal occasioned by fire
communicated by any locomotive engine while upon ar passing
along any railroad in this state, the fact that such fire
was so commtnicated shall be taken as full prima facie evidence to charge with negligence the corporation person or
persons who shall at the time of such injury by fire be in
the use and occupation of such railroad either as owners,
lessees or martgagees, and also those who shall at such
time have the care and management od such engine; and it
shall not in any case be considered as negligence on the
part of the owner or occupant of the property injured that
he has used the same in the manner, or permitted the same
to be used or remainin the condition it would have been used

or remain had no railroad passed through or near the property so injured, except in cases of injury to personal property which shall be at the time upon the property occupied
by such railroads.

INDIANA.
(Ind. Stat. Revsion of 1894, Burn's Ed.,
Private Persons : Willful Fires

Sec. 2001)

: Penalty.

Whoever maliciously or wantomly sets fire to any woods
or to anything growing or being upon any prairie or grounds
not his own property; or maliciously or wantomly permits any
fire to pass from his own prairie or grounds to the injury
or destruction of the property of any other person,- shall
be fined not more than one hundred dollars nor less than
five dollars, to which may be added imprisonment in the
county jail not exceeding thirty days.

IOWA.

( McClain's Annotated Code of Iowa, 1888, Sec. 1972)
Railroads : Absolute Liability.
Any corporation operating a railway shall be liable for
all damages by fire that is set out or caused by operating
any such railway.
( Sec. 5189)

Private Persons : Negligent Fires : Penalty.
If any pesson set fire to and burn or cause to be burned any prairie or timber land, and allow such fire to escapre from his control, between the first day of Sept. in
any year and the first day of May following, he shall be
deemed guilty of a misdemeanor.

( Sec. 5188)
If any person willfully or without using proper caution
set fire to or cuase to be burned any prairie or timbered
land or any enclosed or cultivated fields or any highway
by which the property of anoth er is injured or destroyed he
shall be fined not exceeding five hundred dollars, or imprixoned in the county jail not more than one year, or by
both fine and imprisonment in the discretion of the court.
( The latter is the later statute and amends the former.

It

was held under the former that cultivated fields were not
within the statute).

KANSAS.

( Kans. General Stat. 1889, Sec. 7276 )
Private Persons : Willful Fires : Penalty.
If any person shall wantomly and willfully set on fire
any woods marshes or prairies so as thereby to occasion any
damage to any other person, he shall upon conviction be

punished by fine not exceeding five hundred dollars and not
less than fifty dollars, or by imprisonment in the county

jail not more than six months and not less than ten days, or
by both such fine and imprisonment.

(Sec.

7277 )
Private Person : Civil Damages.

If any person shall s6t on fire any woods marshes or
prairies so as thereby to occasion damage to any other person, he shall be liable to the party injured for the full
amount of such damage.
7278 )

( Sec.

Private Person : Backfires.
Nothing in this act contained shall be so construed as
to prevent any person firing against fire so as to protect
his or her property from being destroyed.

(Sec.

1321 )

Railroads : Prima Facie Evidence of Negligence :
Contributory Negligence.
In all actions against any railroad company for damages
by fire

-

-

-

it shall only be neceasary far the plaintiff

in said action to establish the fact that said fire complaia
ed of was caused by the ipperating of said railroad, and the
amount of his damages, ( which proof shall

be prima facie

evidence of negligence on the part of said railroad).Irovided That in estimating the damages under this act the con-

tributory negligence of the plaintiff shall be taken into
consideration.

KENTUCKY.
( General Stat. of Ky., Bullitt & Feland's Ed. 1888,
also The Ky. Stat., Barbour & Carroll's Ed. 1894)
Private Person : Unlawful Fires : Penalty.
If any person shall unlawfully set fire to any woods
fence grass straw or other things capable of spreading fire
on land, he shall be fined

not exceeding one hundred dol-

lars.
If any person intentionally or negligently set any woods
on fire whereby damage is done to the lands or property o f
another he shall be fined at the discretion of the

jury.

( p. 454, Sec. 6 and 5, B. & P. Ed.)
(p. 1017, Sec. 1, B.& F. Ed.)
Railroads : Spark-arrester.
It is hereby nade the duty of all railroad companies or
persons running or operating cars by steam on any railroad
track or tracks in this Commonwealth to plade on or around
the tops of the chimne-ys of such cars or locomotives a
screen fender, damper, or other preventive, as will prevent,
so far as possible, sparks of fire from escaping from such
cars into fields pastures or outlands, or igniting any tim-

ber, grass, hay, cornstalks, house stable or any combustible matter

whatever.

Any person or railroad company failing to comply with
the provisions of the first section of this act shall upon
confiction be fined in any sum not exceeding two hundred
dollars for each offence - - - besides being reaponsible
to any person injured by fire escaping from cars run or operated by them.

MAINE.

( Rev. Stat. of Me. 1883, Sections 15 - 19, p. 296)
Private Person : Pehalty.
Whoever kindles a fire on land not his own without the
consent of the owner forfeits ten dollars; if such fire
spreads and damages the property of others, he forfeits not
less than ten nor more than five hundred dollars; and in
either case he shall stand committed until fine and costs
are paid.
( In 1885, the above section was amended by adding the
words : "or he shall be imprisoned not more than three

years

."

Chap. 337, L. of 1885)

Private Person : Malicious Fires.
Whoever with intent to injure another causes a fire to
be kindled on his own or another's land whereby the property of another per is injured or destroyed shall be fined not

less than twenty nor more than one thousand dollars, or imprisoned not less than three months nor more than three
years.
Private Person : Lawful Fires.
Whoever for a lawful purpose kindles a fire on his own
land shall do so at a suitable time and in a careful and
prident manner; and is liable to any person injured by a
failure to comply with this provision.
Private Person: The Common Law Rule Re-enacted.
The dommon law right to an action for damages done by
fires is not taken away nor diminished---

( p. 481, Sec. 64)
Railroads: Absolute Liability: Insurable Interest.
When a building or other property is injured by fire
communicated by locomotive engine, the corporation using
it is responsible for such injury, and it has an insurable
interest in the property along the route for which it is
r

responsible, and may procure insurance theg eon
MARYLAND.
(Public General Laws of Maryland, 1888, Art. 23, p.364,
Sec. 198)
Railroads

: No Liability unless Negligent.

Railroad companies dhall be responsible for injuries
resulting

-

-

-

by fire occasioned by their engines or car-

riages upon any of their roads and the branches thereof,
unless the said companies can prove to the satisfaction of
the Justice or other tribunal before which the suit may be
tried that the injury complained of was committed without
any negligence upon the part of the company or its agents.

MASSACHUSETTS.
(Mgss. Pub. Stat. 1882, p. 1152, Sec. 107, 108)
Private Person : Firing Brushwood, etc.
Whoever between the first day of April and the first
day of October sets fire to a coal pit or pile of wood for
the purpose of charring the same on any woodland in either
of the cities or the towns of New Bedford, Dartmouth, Fall
River, Freetown, Fair Haven, Middleborough or Rochester
shall lorfeit one hundred dollars.
Whoever between the times aforesaid sets fire to any
brushwood or bushes on any part of such woodland, or on land
adjoining thereto so as to cause the burning of suuh brushwood or bushes shall forfeit fifty dollars.

( p. 1164, Sec. 12)
Private Person : Bonfires.
Whoever is concerned in causing or making a bonfire with
in ten rods of a house or building shall be punished by fine

not exceeding twenty dollars o± imprisonment not exceeding
one month.

( p. 265, Sec. 9)
Private Person : Backfires.
When a fire occurs in woodland the firewards, or any
two bf them of a town in which woods are burning, or of a
town containing woodland endangered by such fire, being present in a place in immediate danger of being burned over,
may direct such back fires to be set and maintainee,|

nd

such other precautions to be takem to prevent the spread of
the fire as they may deem necessarM.
(Chap. 163, L. of 1882)
Private Person : Wantom Fires : Penalty.
Whoever wantomly and resklessly sets fire to any material which causes a destruxtion of any growing or standing
wood of another shall be punished by fine not exceeding one
hundeed dollars or by imprisonment in a jail not exceeding
six months.
( Chap. 296, L. of 1886)
Private Person : Negligent Fires : Penalty.
Whoever willfully or without reasonable care sets a
fire upon the lands of another by means whereof the property
of another is injured or negligently or willfully suffers
any fire on his own land to extend beyond the limits thereof

by means whereof the woods or property of another person
are injured, shall be punished by fine not exceeding two
hundred and fifty dollars.
( Public Stat. 1882, p. 638, Sec. 214)
Railroads : Liability : Insurable Interest.
Ebery railroad corporation and street railway company
shall be responsible in damages to a person or coeporation
whose buildings or other property may be injured by fire
communicated by its locomotive engine, and shall have an
insurable interest in the property upon its route for which
it may be held responsible, and may procure insurance thereon in its own behalf.

( L. of 1895, Chap. 293, amending the preceding Sec.)
Railroads : Insurance Procured by Owner of Adjoining Land.
In case such railroad corporation is held responsible in
damages it shall be entitled to the benefit to any insurance
effec ted upon such property by the owner thereof, less tha
cost of premium and expense of recovery.

The money received

as insurance shall be deducted from the damages if recobered
before damages are assessed; if not so recovered the policy
of insurance shall be assigndd to the corporation held responsible in damages, and such corporation may maintain an
action thereon.

MICHIGAN.

(Howell's Annotated Stat. 1882, Sec. 2033, 2034, .3378)
Steamboats : Spark-arresters.
All vessels using wood for fuel navigating any pf the
waters of this atate shall be provided with suitable firescreens attached to the smoke-stack of such vessels to prevent the escape of fire.

Such fire-screens shall be of the

best imprved kind, shown by experience to be proper and
suitable for protection from fire.
Same : Misdemeanor : Penalty.
The owner or owners and master of any steam vessel navigating the waters of this state who shall negledt to provide his or their vessel with the fire-screens (above mentioned) shall be deemed guilty of misdemeanor.-

The

owher of such vessels shall also when any person is injured
in person or property by reason of fire occasioned by the
neglect of such owners of such vessels to comply with the
provisions of Secl of this act, be liable to the amount of
damages sustained to the person so injured---Railroads : Liability : Equipment.
Any railroad company building owning or operating any
railroad in this State shall be liable for all loss or damage to property to fire or~ginating from such railroad:
Provided, that such railroad company shall not be held so

liable if it proves to the satisfaction of the court or
jury that such fire originated from fire from engines whose
machinery, smoke-stack, or fire-boxes were in good order and
properly managed -----

and that all reasonable precau-

tions had been taken to prevent their origin, and that proper efforts had been made to extinguish the sae in case of
their extending beyond the limits of such road, when the
existence of such fire is communicated to any of the officers of such company.

MINNSOTA.
(Minn. Penal Code, Sec. 336: Stat. of Minn. 1891, Kelly%
Ed., Sec. 6S92)
Private Person

: Negligent Fires

: Penalty.

Whoever negligently or carelessly sets on fire or causes
to be set on fire any woods prairies or other combustible
material, whether on his own lands or not, by means whereof the property

of another is endangered, or whoever neg-

ligently suffers any fire upon his own

lands to extend

beyond the limits thereof, is guilty of a misdemeanor -----L. of 1895, Chap. 196, Sec. 9 substantially re-enacts
the above and continues:

Any person who maliciously setslon

fire or causes to be set on fire any woods prairies or other
combustible material whereby the property of another is des-

troyed and life is sacrificed shall be punished with a fine
of not over

five hundred (S500.) dollars, or be imprisoned

in the state prison for a term for not over ten (10) years,
or both such fine and imprisonment.
Private Person : Negligent Acts

: Penalty.

Any person who shall kindle a fire on or dangerously
near to forest or prairie land and leave it unquenched, or
shall be a party thereto, and every person who shall use
other than incombustible wads for firearms, or who shall
cadry a naked torch, firebrand, or other exposed light in
or dangerously near to forest land, causing risk of accidental fife, shall be punished by a fine not exceeding one
hundred ($100.) dollars, or imprisonment in the county jail
not exceeding three (3) months.
Railroads : Spark-arresters : Debris : Live Coals.
It shall be the duty of all railroad companies operating any railroad within this state to use efficient sparkarresters on all their engines, and to keep their right of
way to the width of fifty (50) feet on each side of the center of the main track cleared of all combustible materials
and safely dispose of the same within said limits of their
right of way between the fifteenth day of April and the
first day of December.

No railroad company shall permit its

employees to leave a deposit of fire or live coals or hot

ashes in the immediate vicinity of woodland or lands liable
to be overrun by fire.
Portable Engines.
It shall be the duty of each and every owner of threshing or other portable steam engines to have efficient sparkarresters on their engines at all times when in use, and no
person in charge of any traction engine shall deposit live
coals or hot ashes from his engine in any place without putting them out or cobering them with at least three inches of
earth before leaving them.

MISSISSIPPI.
(Annotated Code, Thompson, Dillard and Campbell, 1892,
Sec.

1091)

Private Persons :Willful Fires : Penalty.
If any person willfully or maliciously set on fire any
woods meadow marsh field or prairie not his own, or wantomly allow any fire to be communicated to any woods meadow
marsh field or prairie not his own,hhe shall be guilty of
a misdemeanor.

MISSOURI.
( Rev. Stat. of Mo. 1889, Sec. 2115)
Railroads : Absolute Liability : Insurable Int.
Each railrkad corporation

Each railroad corporation owning or operating a railroad in this stabe shall be responsible in damages to every
person and corporation whose property may be injured or destroyed by fire communicated directly or indirectly by locomotive engines in use upon the railroad owned or operated
by such railroad corporation, and each such railroad corporation shall have an insurable interest in the property upon the route of the railroad owned or operated by it, and
may provure insurance thereon in its own behalf for its protection against such damages.

MONTANA.
(Mont. Penal Code, 1895, Sec. 1071, 1072)
Private Person : Careless Fires : Campfires.
Every person who carelessly sets fire to any timber woodland or grass except for useful or necessary purposes, or
who at any time makes a campfire or lights a fire for any
purpose whatever without taking sufficient steps to secure
the same from spreading from the immediate locality where
it is used, or fails to extinguish such fire before leaving
it, is punishable by imprisonablb in the county jail not
exceeding one year, or

by a fine not exceeding two thousand

dollars, or both.
Private Persons : Wantom Fires

: Penalty.

Every person who wantomly or designedly sets fire to any
timber woodland or grass, or maliciously fails to extinguish
a fire after making the same for a necessary purpose, before
leaving it, is punishable by imprisonment

in the state pri-

son not exceeding five years, or by a fibe not exceeding
five thousand dollars, or both.

NEVADA.
(Gene-al Stat. of Nev. 1885, Sec. 4816)
Private Peirsons

: Campfires : Penalty.

Every person who upon departing from camp willfully or
negligently leaves the fire or fires burning or unexhausted
is guilty of a misdemeandr.

NEW HAMPSHIRE.
(Public Stat. of N. H. 1891)
p. 737, Sec. 4.
Private Person : Penalty.
If any person shall kindle a fire by the use of firearms
of by any other means

on land not his own he shall be fined

not exceeding ten dollars; and if such fire spreads and does
any damage to the property of others, he shall be fined not
exceeding one thousand dollars or bt imprisoned not exceeding three years.

p. 737, Sec. 5.
Private Persons : Negligent Fires
If

: Penalty.

any person for a lawful purpose shall kindle a fire

on his own land or upon land which he occupies or upon
which he is laboring, at an unsuitable time or in acareless
and imprident manner, and *hall thereby injure or destroy
the property of others,

he shall be fined not exceeding

one thousand dollars.

p. 737, Sec. 6.
Private Persons: Malicious Fires: Penalty.
If any person with intent to injure another shall kindle or cause to be kindled a fire on his own or anothers
land, and thereby the property of mny other person is injured or destroyed, he shall be fined not exceeding two thousand dollars or be imprisoned not exceeding three years.
p. 451, Sec. 29.

Railroads : Absolute Liability.
The proprietors of every railroad shall be liable for
all damages to any person or property by fire or dteam from
any locomotive or other engine upon their road.
p. 451, Sec. 30.
Railroads : Insurable Interest.
Such proprietors shall have an insurable interest in all
property situate upon the line of their road which is expos-

ed to such damage, and they may effect insurance thereon for
their own benef~t.
p. 451, Sec. 31.
Railroads : Insurance effected by Adjoining Owner.
Such proprietors shall be entitled to the benefit of
any insurance effected upon such property by the owner thereorles the cost of premium and of expense of recovery.

The

insurance shall be deducted from the damages if recovered
before the damages are assessed, or if not, the policy shall
be assigned to the proprietors who may maintain an action
thereon.

NEW JERSEY.
(Rev. Stat. of N. J. 1709 to 1877)
private Persons: Accidental Fires: Stat. of Anne
Re-enacted.
No action suit or pv6cess whatsoever shall be had maintained or prosecuted against any person in whose house or
chamber

any fire shall accidentally bagin, or recompence be

made by such persons for any damage suffered or occasioned
thereby ( p. 1236, Sec. 8)
Private Perwon : Double Damages.
If any person shall wilfully set fire to or burn or procure or cause to be burned his or her own woods marshes or

meadows

-

by means whereof any other person shall

be damnified in his or her holses buildings femces woods
or other property whatsoever, or shall willfully set fire to
or burn or procure or cause to be burned any wood marshes
or meadows of another

-

-

-

such person so offending in any

of the premises shall be deemed to be guilty of a misdemeanor and on convistion shall be punished by a fine not exceedind oje humdred dollars or imprisonment at hard labor not
exceeding twelve months, or both;

and also shall yield and

pay double damages to the party injured thereby.

( p. 422,

Sec. 1).
Private Person : Smoking out Animals.
If any person or persons shall burn or smoke out any
squirrel or squirrels, or any animal or species of game
whatsoever in any woods forest marshes or meadows or other
lands in this state belonging to any other person or corpor-ation, or if fire originates from any such burning or smoking as aforesaid, by any person whatsoever, by means of
which any other person or corporation shall be damnified in
his or her (property) such person or persons so offending
shall be punished by fine or imprisonment at hard labor or
both.

(p. 423, Sec. 3)
Railroads : Safe Appliances.

It shall be the duty of every railroad company in this

state-

-

-

-

to take and use all practicable means to pre-

vent the communication of fire from any locamo~ive engine
used or employed by them.

( p. 911, Sec. 13)

Railroads : Damages : Insurable Interest.
When any injury is done to any(property) of any person
or corporation by fire communicated by a locomotive engine
of angy person or railroad corporation - - -said person
or corporation shall be held responsible in damages

to the

person or corporation so injured; and ir shall be lawful
for any railroad corporatinh to make an agreement for insurance of any such property on which an insurance may be praeticable,

and such corporation shall have an insurable in-

terest therein accordingly, and may effect the insurance
thereon in its own behalf.
Railroads

( p. 911, Sec. 14)

: Spark-arresters.

It shall be the duty of every railroad corporation in
this State

-

-

-

-

to provide (their) engine or engines with

a screen or screens, or cover or covers on the smoke stack
or smoke pipe of such engine or engines. (p. 911, Sec. 15)
Railroads : Prima Facie Evidence of Negligence.
In every action now or hereafter brought for the recovery of damages for an injury done to the property of any
person or sorporation by fire communicgted by locomotive
engine - - - proof that the injury was so done shall be

prima facie evidence of such violation, subject nevertheless
to be rebutted by evidence of the taking and using all practicable means to prevent such communication of fire.

(p.

911, Sec. 16)

NEW YORK.
( Chap. 692, L. of 1893, p. 721, see also Penal Code,
Sec. 413.)
Private Person : Negligent Fires : Penalty.
Aerson who:
1. Willfully or negligently sets fire to or assists
another to set fire to any waste or forest lands belonging
to the State or to another perwon whereby such Vorests are
injured or endangered; or
2. Negligently sets fire to his own woods by means
whereof the property of another is endangered; or
3. Negligently suffers any fire upon his own land
to extend beyond the limits thereof---------------------------

is guilty of a misdemeanor.

(Chap. 395, Sec. 281, L. of 1895, p. 251)
Private person : Forest Lands : Penalty.
Any person who shall willfylly or negligently set fire
to or assist another to aet fire to any waste or forest

lands belonging to the state or to another person whereby
such forests are injured or endangered; or who suffers any
fire upon his own lands to escape or to extend beyond the
limits thereof to the injury of the woodlqnds of another or
of the state shall lorfeit to the state not less than fifty
not more than five hundred dollars, and be liable to the
person injured for all damages that may be caused by such
fires.

NORTH DAKOTA.
(revised Codes of N. Dak. 1895

Sec. 1654 to 1660)

Private Person : Prairie Fires Forbidden : Penalty.
If any person shall set or cause to be set on fire any
woods marsh or prairie or any grass or stubble lands except in the months of July or August, except as is hereinafter provided, such persons shall be deemed guilty of misdemeanor

-

-

-

-and shall also be liable in a civil action

to any person damaged by such fire to the amount of such
damage.
Private Person : Fire Permitted When.
For the purpose of destroying any grass or stubble that
may be on any piece of land at the time any person commencew
to break or plow the same it shall be lawful for such person
to set the same on fire at any time in the year; provided

that at the time of setting such grass or stubble on fire
there shall be a strip of land well plowed or burned over
at least fifty feet in width completely encompassing the
place where such fire is set.
Private Person:

Negligent Fires:

If any fire set as provided in the last section shall by
accident and without any fault or neglect of the person setting the same, get beyond his control, such person shall bel
liable as provided in the last section for all damages done
by such fire, but not otherwise.

But if such fire is care-

lessly, negligently, or intentionally permitted to spread
beyond the bounds of such strip of land mentioned in the
last section, then the person setting such fire shall be
liable both civilly and criminally as provided in the last
section.
Private Person: Grasshopper Destruction:
It shall be lawful for any person at any time between
the twentieth day of April and the twentieth day of June to
set on fire for the purpose of destroying grasshoppers any
marshes, prairies, grass or stubble lands ----- ; provided,
that the person desiring to set such fire shall give at
least twenty-four hours' notice to all persons residing with
in one and a half miles of the place where the fire is to
be set.

Private Person: Fire Limited:
Fire set under the provisions of the last section shall
not be allowed to spread beyond the control of the person
setting the same, and shall be extinguished the same day
on which it is set.
Private Person: Penalty: Liability:
Any person violating the provisicns of the last section
shall be liable in a civil action to any person damaged by
such fire to the amount of such damage.

(Also penal liabil-

ity).
Private Person: Negligent Fires: Camp-fires:
Penalty:
If any person shall willfully, negligently, or carelessly set or cause to be set on fire any woods, marsh, or prairie in this state, or if any person having made any camp or
other fire shall leave such fire without having extinguished
the same, so that the fire shall spread and burn any woods,
marsh, or prairie, the person is guilty of a misdemeanor,
and also liable in a civil action to any person injured.

(Laws of N. Dak. 1895. c. 90).
Railroads: Right of Way: Spark-arresters:
It is hereby made thw duty of every railroad company
within this state --- not later than the 30th day of June
in each year to plow or cause to be plowed a strip not less

than four feet wide along and within the border line of
their right of way and on each side of the track--------and to burn or otherwise destroy all grass, weeds, or other
combustible matter being or lying within such plowed strip
along their right of way, not later than the last day of
August in each year.

It is furthermore the duty of all

railroad companies operating within this state to carry netting or spark-arresters on all smoke-stacks from the first
day of August to the 15th day of November in each year when
running through the prairie portions of this state.

Any

railroad company failing or neglecting to comply with the
requirements of this section shall be guilty of a misdemeanor, and upon conviction shall be fined not less than five
hundred(500) dollars for each offense, and shall be liable
to any persons damaged by such failure or neglect to the
full amount of such damage.
OHIO.

(Laws of Ohio, 1894, p. 187.

House Bill No. 254).

Railroads: Absolute Liability: Prima Facie Evidence
of Origin of Fire:
Every railroad company operating a railroad or any portion of a railroad wholly or partially within the state of
Ohio shall be liable for all loss or damage by fire originating upon the land belonging to such railroad company

caused by operating such railroad.

Such railroad company

shall be further liable for all loss or damage by fires
originating on lands adjacent to such railroad company's
land, caused in whole or in part by sparks from an engine
passing over the line of such railroad, --------

and the

existence of such fires upon such railroad company's land
shall be prima facie evidence that such fire was caused by
operating such railroad.
Railroads: Prima Facie Evidence of Negligence:
Contributory Negligence:
In all actions against any person or incorporated company for the recovery of damages on account of any injury
to any property --- occasioned by fire communicated by any
locomotive engine,

----

the fact that such fire was so com-

municated shall be taken as prima facie evidence to charge
with negligence the corporation or person or persons who
shall at the time of such injury by fire be in the use and
occupation of such railroad.

----

And it shall not in an.

case be considered as negligence on the part of the owner
or occupant of property injured, that he has used the same
in the manner or permitted the same to be used in the manner in which it would have been used had no railroad passed
through or near the property so injured.
OKLAHOMA.
(Statutes of Oklahoma, 1893, Secs. 2268,2270).

Private Persons:

Willful Fires:

Penalty.

Every person who shall wilfully set on fire or cause to
be set on fire any woods, marshes, or prairies, with intention to injure the property of another, shall be deemed
guilty of a misdemeanor, and shall be liable for all damages done by such fire.
Private Persons: Negligent Fires: Penalty:
Every person who negligently or carelessly sets on fire
or causes to be set on fire any woods, marshes, or prairies
or who having set the same on fire, or caused to be done
negligently or carelessly, or without full precaution or
efforts to prevent, permits it to spread beyond his control,
shall upon conviction be fined not exceeding one hundred
dollars and not less than ten dollars, and shall be liable
to injured parties for all damages occasioned thereby.
(Secs. 2902 - 2908)
Private Persons:

Willful and Negligent Fires:

Various penalties are provided in addition to liabilities in civil actions.
(Sec. 2909)
Railroads:

Absolute Liability:

Any railroad company operating any line in this state
shall be liable for all damages sustained by fire originating from operating their road.

Rhode Island.
(Pub. Stat. of R.I. 1882, p. 674, sec. 6).
Private Persons:

Malicious Fires:

Penalty:

Every person who shall set, maliciously, or cause to be
set any fire in the woods which shall run and spread at
large, shall be imprisoned not exceeding two years.
SOUTH CAROLINA.
(Civil Stat. Laws of S.C., 1894, sec. 1688).
Railroads:

Absolute Liability: Insurable Interest:

Every railroad corporation shall be responsible in dam
ages to any person or corporation whose buildings or other
property may be injured by fire communicated by its locomo -p
tive engines, ---------- and it shall have an insurable interest in the property upon its route for which it may be
so held responsible, and may bocure insurance thereon in
its own behalf.
(Crim. Stat. of S.C. sec. 157).
Private Person:

Willful and Negligent Fires:

Whoever shall willfully, maliciously, or negligently
set fire to or burn any grass, brush, orother combustible
matter, so as thereby any woods, fields, fences, or marshes
of any other person or persons be set on fire, or cause the
same to be done, or be thereunder aiding or assisting,
shall upon conviction thereof be punished by a fine of not

less than five nor more than one hundred dollars, or imprisomment in the county jail not more than thirty dayw,
and shall, moreover, be liable to the action of any person
or persons who may have sustained damages thereby.
UTAI.
(Compiled Laws of Utah, 1888).
Private Persons:

Malicious or NegligentlFires:

Vol. II. p. 607, sec. 4576:-

Every person who malicious

ly or negligently sets on fire any woods, prairies, grasses,
or grainsonn any lands, public or private, is guilty of a mi
misdemeanor.
Vol. II. p.

33, sec

2359:-)

Railroads: Absolute Liability:
Any company constructing or operating lines of railroad
in this Territory shall be liable for all damage which may
be sustained through destructicL

.2 property caused by fire

communicated from their locomotive engines.
VERMONT.
(Vermont Stat. 1894, sec. 4934)
Private Persons:

Willful Fires:

A person who willfully and maliciously sets on fire or
causes to be set on fire woods or forest so as to occasion
injury to another person, shall be imprisoned in the state
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prison not more than five years, or fine not more than five
hundred dollars.

( Sec. 3926)
Railroads : Damages : Insurable Interest.
A person or corporation owning or operating a railroad,
shall be absolutely responsible in damages for a building
or other property injured by fire communicated by a locomotive engine on such road, unless due caution and diligence
are used and suitable expedients employed to prevent such
injury; such person or corporation shall have an insurable
interest in the property along its route, and may proctre
insurance thereon.

VIRGINIA.
(Code of Vir., 1887, p. 350, Sec. 1264)
Railroads : Spark-arresters.
No railroad company doing business in this state shall
run on its road any locomotive not having an approved sparkarrester.

Every company violating the provisions of this

section shall be fined ten dollars for each offence, and
each day of running such locomotive shall be deemed a separate offence.

WASHINGTON.
( Wash. Penal Code, Sec. 81 to 84a.)
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Private Person : Malicious and Negligent Fites :
Back Fires.
Certain penalties are provided for malicious and negligent fires.

There is a provision in Sec. 84a that "noth-

ing herein contained shall apply to any person who in good
faith shall set a back fire to prevent the extension of a
fire already burning.

WISCONSIN.

(Chap. 266, L. of 1895, Sec. 3 and 5 )
Private Person : Negligent Fires
Any person wh& shall willfully
or negligently set fire to or assist another to set fire on
any land whereby such land is injured or endangered or who
willfully or negligently surfers any fire on his own land
to escape beyond the limits thereof to the injury of the
land of another shall upon conviction thereof be punished
by a fine not exceeding one hundred dollars, or by imprisonment in the county jail not exceeding one month or by
both such fine and imprisonment, and be liable to the person injured for all,%damages that may be caused by such fire.
Railroads

: Debris : Spark-arresters.

Every railroad company shall at least once in each year
cut and remove from its right of way all grass and weeds,
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but under proper care, and at times when fires are not liable to spread beyond control.

All locomotives shall be

provided and shall use approved and sufficient arrangepents
for preventing the escape of fire and sparks so far as the
same can reasonably be done.

No railroad company shall

permit its employees to deposit fire, live coals, or ashes
upon their tvack outside of yard limits, except that they
be immediately extinguished.

WYOMING.

(Rev. Stat. of Wy. Sec. 921, 922 )
Private Person : Liability : Back Fires.
If any person or persons shall set on fire any woodw,
prairie or other grass lands, 4hese so as thereby to occasion damage to the party injured such person or persons
shall make satisfaction for such damages.
Nothing contained in the two preceding sections shall
be so construed as to prevent any person from firing against
fires so as to prevent property from being destroyed.
( R. S. of Wy. 1887, Sec. 1947 to 1949, as amended by
chap. 34, L. of 1891)
Railroads : Fire-guards.
Fire-guards must be burned on both sides of right of way.
In case of neglect so to do, railroad companies are absolutely liable for all damages resulting.
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