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INTRODUCT ION,

During the past eigh: ysars., and especially 1he past ihree

years, a coasiderable aumber of cases nave risen in wpich ihe

'
*

siatutory liabiiity cf stockhoiaers in Kansas business cor-
porations nas sougpi 1o te pniorcéd in Jurisaiciions other ilhan
kansas. N

Owing 10 the iarge amouni ol caplial invesiea in Aansas
enterprises by non-resicents of thai staie, the A=CiS10NS iL LReSe
cases are O0f givat imMportance. }n many instances, porsons
iesiaing in oirher staies have invesied monsy in Kansas ¢orporavions
whics nave become insolvent, owing 10 IMProper management, ana ieft
noré or i1ess indeblreansss ungaid. ine creditors have frsquentiy
failea tv satlsiy tneir ciaims against g€he resident stcok:
nolaers ana have been vompeiied 1o look 1o the ncn—fe51cent
stockholocers, or else sufiier iosses. lne guestion, then, érlses
as to wheiher these creditols can enfovrce ihe l:abiriity ol siock-
nolaers provicea by ihe Kansadb statuires in a suit Crought 1n sonme

other jurisdiction tham Kansas.



S

The resuits reached by the various cour.8 in 1ryidg 10
s0ive this problem are both interesting and importani. it
will Le 1he purposé of ihe writer 1o set forth ihese resu.is in
tne foliowing pages, afier first considering the general Sub;
ject ¢f enforcing the liabiiity of stockhoiders i1n foreign
corporavions, and also ihe particular provisions ol ithe Kansas
31a1Utés iIn question ana their constructijion by the courts of

Kansas.



CHaFiwR |,
“he Enforcement of the Staiutory Liability o: Scockhoigsrs 14

Foreign (orporations.

lhe enforcement Ly the courts of the otner siales ol tne
Kansas statutes, defining the liabaiiity of siockhoiscers in
Kansas corporation to corporaie creaiiors is, of course, a
vopic telonging c he general subject of the eXiraterritorial
force given 1o ithe sitatutes ol ancirar sSidué. AcCQroing iy, 2
situay of ine aecisions of various juriscictions which have aeait
with the guestion of enforcing the sitatutes ol another state,
imposing liabiiiiies upon stockholiaers of corporations Creaiea 14
ihat statle, is of vaiue in showing .he atiiiuce Oi ine cCOLIrLs
Loward tnis probiefm.

In kost of the Jjurisaictidns of the Uniiea Siates,sivalules
Bave been enacted making stiockhoiaers of a corporaiion iiabie for
1he aebls of tne corporation 10 tre extent of ithe arount un-

paia on iheir sutscyigtions for stock of ihe corporavion. Hany

] Cosuiii o ) . '
of itnese sitairuies pioviae [or aAfuaner lzabiliivy, which con-

rinues afiver ihe stocwhoider has fuily pald {oi h1s sLoCk. 1he

most common oxampie of tne latier Glass 1s the iiabiliiy 1o an



amount equai to the amouit of stock owned by tna stockheldetrs,
or tne "doubtle liakilaiy". Tnis 1s caiisa a statuiory sialaliliy,
because 1t did not exist at common iawe.

vf course, 1tne liiatiiity of iie siocsholawr o1 the amount
unpaia upon his stock 15 cieally enlorceabie, 51000 LS SLUCK~
hoiaer must Le decmed to nave contiacted siin foulelence 10 iNe
principle that ine capiiai swock of wne cu.puration i$ a repre-
sentation as 10 the financiai responsibiiivy of the curporalion
upon which persons deailPg ¥iun 11 may rely. vine who deais
wiilhr & corporaiion ans tecomes 1.S Ccreqalior has a right vo ine
sist tnat, if the corcoration rossesses any resources, the re-
sources shail be apprilec 1o the payment ol ihe coigpocrave debis.
I{ any s.6cKkhoider nas no. paja aii oI his sulscripgiien 10 uhe
capital stoCk ne shouia be compeilca 10 pay 11 cvel [0l ihe
bensfit of the creaiiors of he coipwlaiion, sikce the ciediiors
have reliea upon ihe IreplesSeNlallion ilhal 0o CulpulallCli, al
least, possessec lhe tagpital s10¢x iv claimea uo have. in
other ~oras, ihe unpaid capital siock is regaraea as a wrusi {uda
fcr the benefiv of the creditors of the corcouralion, ana the

for its payment

11abiiivy of tne srooxholdvrAis a coniraciual one.

the iiatility whicn continues afier ihe sicck is pals for



is a sort of guaranty te¢ ihe criediiois Gl ihe sOrpslaiion thnatl
ihe detis of ithe ccigoration wiil be pala, or av least, caia v
a cejialn exienl. Iv may te said w be cuniraciual 1u 118
nature so far as it may be assumea 10 have been contemp.atea by
the stockhoider »nen n¢ purchased nis »l0CK. Uf course, uhe
stocknolder is Pound 1o kncw the jar ana must be presured 0 have
tecome a memker of the curporation fuliy aware of thes fact ihat ilte
statutes rave provided that he shall, 1u thal case, unasrtaxe
certain liabiriities.

The nature of inis extrao%gaﬁgaplllty inmposca by staiute
586Ms t0 have been iMpOrlaBl 1A 8161y Case an determiniuag
whether the i1abiiiiy shouldbe enforced, sspecially culside of
the jurisdictiion where it was imposed. The texi wrlizsrs havVe
scparaicsq tne liaviiirvies of siockhoiders 1nic wwo genciai
Classes, ihe ¢he coniraciual ana ithe olrer penale. Whilie 11 1s
heid that tre statutes of a sTate G¢ NOT coerate eXirarerriior-
1ally of ithear own force (New Haven Horse Nz11 Co. v. Linden
Spring Co., 142 Mass. 349), a large number of :urisdictiions
have enforced contracitual iiabiiiiies 1mpos66 Ly staituies of anotiisr
state, aivhough ney have iefusad Lo cnfoice poNaillese. in1s

distinction Letween coniraciual aha PeNal il:al1illies has Leoch



regarded as very important.

The usual statutory liavility of stockholders to the cre-
ditors of the corporation is quite generally held to be a con-
tractual liability. Nume rous decisions might be cited in
support of this statement. But a few will suffice to
illustrate what the courts consider to be the nature of the
liability which by statute continues even after the subscript-
ions to the capital stock of the corporations are paid.

In Aultman's Appeal, 98 Pa., 505, Sharswood, C. J., says:
"The defendants became owners of theis sbock either by sub-
scription or by assignment from subscribers, and assumned
vobuntarily all the obligations imposed upon them as owners.

It was a contract, express or implied to pay mot only for the
stock owned or subscribed, but so much in addition as would be

necessary for the purpose of securing the creditors of the

company. This contract could ke enforced in any state in which

the defendants were amenable to the process of the courts.



Upon the construction of this stalule Wwe are tound to respect

m e R . . o 9 4 "
if nov o foiiow implicitly the decision of ihe couris ol Ohio.

In Quesnan v. Falmer, 117 111, 619,the provision of a bank
charier, that the stocknclders shouid "be responsitle, 1n their
inaiviaual property, 1n an amount egual to tne amount of 310¢K
heia by them, resgsctively, 10 make gooa io0sses 10 doposiloirs
or others'"”, was €onsirued not 1o impose a penaily bul a primary
liabalaty constituting a common funa for the bensfit of creditorsa
The court poiunts out in 1he opinion that the liability was 1mposed
upon the stockholders as a class anc not separatlely, as iaulvi-
duals anu aanas, “The wmposition of a peunalty 1s 1n the naiure of
punisnment, f{or wrongful or tortious conduct in an individyal, ana
}s never irposed Upon a class of parsofis in the aggrezate, as a
bouy.;

The court, 1n Dennis v. Supeiior Court, Qi Cal. 548, says,
"We think the personal liqpllity of a stockholder of a corpora;
1ion for his proporiion of tne indettedness of the cuiporalion is an
obligation arising upon contfact.? On the other hand, there
are numerous statutes amposing i1atilities wnich are penal 1n
their nature-

For example, a statute, mazing directiers liabie 1n tnei?



individual cavacities for contracting any debis exceeding the
capita115t00k aétually rala 1n; was heia 10 be a péﬂélty in
Firsi National Bank of Fiymouih v. %r1de; 33 &d; 487- In that
caso ihe direciors ana officers couniracting such debts wore
jointiy ana severally liabie 1n their i1ndividual capaciiies ior
the whole amount ol 1he excess.

Again, it 1s heid in ihe Giobe Fublishing Cu. v. Siaie bank
of Nebraska, 41 Neb. 1?5, that a statute, which provides ihai
until certain things are done by persons {orming a COIrporavion,
such as the filing of its articles of association in the ofifice ol
a putiic officer, the steckholders in such corporation shaii be
iiable for i1he debts thereof, is a penal stature bacause ;ca:
si1gneo as a punishment of ihe stockholders". So, i1n Wiles v.
Suydam , 64 N. Y.i75, a similar statute was heid a penalty, and iv
was pointed out that the statute made the sloc«nolaers liable
for all the gébts of the corporation in such a case.

Again, a statute requiring a corporatiion 10 gubiisn an
annual statement of its eXisiing debis ana, for a faiiure to do
so0, Taking stockholaers responsibie ior a specified class of
demands exisiing prior 1o or at the -time whem such pubiication

) McCune
shoulia be ziven was heid penal in Cable v. A’ 26 Mo. 271,



In Haisey v. Melean, lé Allen 468, a statute, +4hich recguired
oVery company organized anger it annu%lly »ithia iwenly aays f{rom
ine fiis1 aay of January, 10 make ana piLllsn a Tepurl, staving
ine amounl of 1ts Capilal; ilhe preoportion jaia 1o, ana ihe
amount @ all exisiing debts:-anc that 16 case of fallure 10 ac
vnis, tnen all tne trustees of sucn <« company snou:d te jlsatly
anu severally liabie {¢r all the delis of the company ivhen eXislifg
ana for ail that should te contracied tefore -uch report shou.d
Le made, was regarded as penal by the court.

Again, 14 Sayies v. Eiown, 46 Feau. 8, a siatule, saking
stockholaers of a compamny foiniiy ana seteraily liable for alil
vhe debts of the company in the event of a failure to file in 1te
vown-clerk's office of the iown where ins manufaciory was cos-
tatlished, annual.y, a Gertificatre, signed Lv i1he president
ang a majerivy ol wne direclors, truiy statling ithe amovunt ol ais
aA5$85sTeNnts volea by lthe conpany ahia aCllally pald 1n, and the
arount of all existing debis, vwas consirued 10 1L{0S® a pehally.

Thus, ti.c cases make plain the fact that a senal staiule

is "one whicn 1rpuses a forfeiiure or penaitly f[or .ransgressing

1vs tyovisions, or for doing a thing vreribited,” As Scott,

e dey 1n Queenan v. ralmey., 117 11i. 819, says, "The irposition



10

of a penaity 1is in the nature of a punisnment, for wrongiu: or
tortious conduct in an 1ndiv1duai; ano‘is never imposed upon a
ciass of persons in the azirecale, as a bedy."

It is a very generaliy accepired rule thai if the liabiliry
rmposed by the statute 1s peual in naiure 1. wiir nov be enforced
outside of i1he jurisdiciion in whicn 11 was enacicd. Thus, 1in
Deerickson v. Sratn, 27 N, J. Law i66, the court says, "ihis
being a suit tuv enfurce a penaliy infiicred by a statute of the
state of New York, i1t 1s c¢lear that 1t cannot te enforced in this
state. %enal laws are strictly locai, and affect nothing more
than they can reach.%

In the case of Huniington v. 4trtriil, iéé v.s. 657 the
Question as to what constiutes a penal staiure which cannot te
enforced 1n the couris of anothor staie 1s discussed ang an
importany disvinction 18 pointed out. Mr. Just1ce Cray saysg
"The test whetner a law 1S penal 1in the SIYPICU alG Prilaly Se:use,
1s whélher tne wrong soughit to be redressed is a wrong 1o the
public, or a wrong to the indiviaual eeececosaee The provision of
the statute of New rork, mow in questiisn, making the ofiicers of
a corporation, Wno sigh aha recora a false certificate of the

amount of 1v$ capital siock, iiabie for al: its debts, is in no
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sense a'crimlnal or gy§§j~criminal 1aWe eoccsassosss As the
statule imposes a burdensome iiability on the ofiicses for ineir
wrongfui act, 11 may well be considered penal, in the sense that
11 should be strictiy coustrued. But as 1t gives a cavil
remedy, at the suit of the cieditor oaly, ama measured by the
amount of nis debt, it is as vo him clearly reusdial. ) 10 wain-
tain such a suit 1s not to administer a punisnmenl 1mpoaed upun
an offender against tne sivate, but simply o enforce a grivate
right secured unecer its las 10 an individual. We can see no
just ground, on principle, for holeing such a statute 1o be a
penai law, in the sense that ii{ cannoit be =uforced in a

foreign state or couniry." Accordingly 1. was decided ihat 1n
case tnat a juagment obtainsd against tné defenoant 1n New

York unger the New York stgtute referred 1o oughtv 1o €3 enforced
by the courts of Maryland. inis same question came Ceiore ine
Privy Councii of knglana a iew monins ear:ier in ine case ol
Huntington v, Attrili, i893, A. C. i50, as the piaintif{f{ had
sought to enforce his judgment against the defencant in ¢anaaa:
ana iv was nheld that the action w#s 10 enforce a liabiiaity 1m;
posea f¢r the prutection of pr1vaté righis ana was rereaial ano

not penal in the sense of being wiihin tre rUic of international



iaw which prevenis the courts of one couniry fiom eX&Cuiing ihe

penai laws of anoiher, or enforcing penaities recoverabie by

the state. This doctrine if appited to many of the cases 1n-
volving staiules which have been counsicersa penal abd un-

11 .
aj %QUid undoubiediy produce an ogposite

enicrceable«extra%érritOrA
holding from ithe one which obtained) ugless this decision be
11mited on.y Lo cases where a judgmeal alxeady ottained is
sought 1o be enforcocd.

As 1o ine eaforcexent of .ne staluies of aaoiielr staie
wizlih aie fopaided as 1apusiBl a wulilfatiual 1iall.1.y the
decisions ol the Varicus ‘urisdicirons of-ithis coualry Gu ool sewi
to be unifuim, ane no 31.i36 differcnce of oprnlon ss van.fesied.

Some Jurisdiclions nave uniformiy enforced such a iiabilivry
1hpused by the svailutes of anciher state.

Tne federai cousts have invariabiy Maistained tpis docirine.
For example, 1m Fiash v. Conn 109 U.S. 57i, wheére an action Lad
been troughi, in ihe first instance, 1in Fiordia 10 enforce a
stockhoider's ilablllxy under 2 New :urx statute, une CuuIl,
after deciaring tnét Thg aciion Was NOv oroughi wvo esnfuiie a
penaity, says, "ine rizht of the plaintiffs v¢ sue upo: ihe

11aL11ity 10 any court haviag Jurisdaictio. of the sul ject-matier



aud the parties is, therefore, cleaw.”
The Suprems Court of california in tre case oi Ferguson v.

Snerman, 1168 Cal. 169,neld that the staiute of ancihes sSitalre,

providing for a contraciual ilabiilvy ua tne part of swckhoides
wnicn 1s nol penai 10 11s palure and does nov depend for ivs
enforcement upon remedies pscuilarl 10 lac COUILS ©f lhe Slalse
whicn creaied inhe lrability ané wnich 1s enforceable 2n an
action al law Ly a fudgment c¢reditor of ihe corgoration 1n ine
$1al® where the corporation was cicaled, afier reivurn of execu-
vion unsatisfied agains»i the corporation, will be snforces in

. y s
Caiifornia.

In Connecticut a simii:arl ruie seems L0 prevall. In i1ne
casv of Paine v. Stewart, 33 Conn. 516, a statute of tne stare
of Minnesvia, imposiug the usual douvie 1liaiitily uton stock-
hoiders 1n Minnesovta Lanks, was eniorced.

In Goorgia, ine case of Howaia V. Giondn, 85 Ga. 238, whiie
not precisely in point nor an authoratiy on this guestion
seems to warrant ithe inference that siockholder's coniraciual
liabiiity 1ncurrea unacer the‘statute of anotner siawe wiil Le

enforcefl 1n Georgia. In tnat case, ihe crediiors of an
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insoiveni virgiunia corporailon SuUgAL L0 CULLECL ali asseSshonl
upon the doiendant's shares of siyck and a Juoghent ior the
olaintiif{ was affirmed. A siwiiar decision is founcg in
MOTI1S V. iennd, 87 Aia. 6?8; which i1nvolved rthe same gucSi10M.

In lowa, tnhe highesi coutt of Lhaltstata in tne case of
Latimer and Ingles ve Staie Eank, iOé lowa iﬁé,enfarced ithe
individual liabiiiiy, iv the amount unpaid on the shares of
stockhoiaers, 1npused by a staiuie ui Soutn Dakota, as the staluic
neitner provxded a speClal renedy nul Creaied au @Xciusive
Stalulory 1iability, but praciicaliy lefr "ine credirvor tu the
same form of «ctiou tnay he cou.a bhave brougat 1 ihere nole
no statuxe.“

The opinion of Jobhustan, J. 1n the case of Howell v. danglies-
dorf, 33 Kan. i94, contains this siacemsni, "While ths liabaiivy
1S slatutory, 11 is one which arises upon the contract of sbbf
s¢Tiprion 1o the captrtal stock of ihe corporation, and an aciion
10 enforce the same 1s lrazusitory, and may te lLrought in 1ine
Siale Whele personal Service «an Le made -wpon ine stocknoiders.”
This dictum cisarly indicates the pousition of ihs Supreie Luurl
of Kansas.

In #ichigan, a Very reccil case, Wesiern Natiomai Bank of



New 10rk v. Lawrﬁhbe. ?6 ¥. W. Rep. 105 (189BY, neld that a
creditor of a 10reign ¢orpoiatlul, MgNL bring au action 10 the
courts of #icnigan tv eniuice a liariiiivy provided by tne staiule
of the other state, making a siocxholder liabtle for the dsbts of
the 1nsol¥ent corporation for an amount egual to his stocx.

Likewise, the Supreme wolrt ¢f #lnuesola 1ia ihe case of
First Naitional Bank v. Gustin, etc. Mining Co., 42 minn. 327
enfurced a similar liability imposec by the laws ol Dakota.

So, in »1sSsourl a liatiirty of ithis nature has becu
enforced upoit moreé ithan Oneé cCasioN. . In Hodgson v. Cheever,
8 vMo. App. &, it is said, "The same cumity whicn allows the
corporations of this state to SUe in OIner sitaies upoh CONLIracis
made unaer our iaws, anc not immoral or against public poliey,
snovuid 1nduce tne courts of tnis state 1o affora a remeoy where
a Citizen of ihis siate undertakes oblljatlons imgused by the
laws of anotrer state, which are not repugaani o goo; BOrais
or our policy."

In New York the doctirine is, tnail whilc spedial feiodies
srovided by foreign laws to onforce ine liabiiiiy Of STO0CK-
roiders in fdr&ign corporaiions must te appilec LYy the cCuurts

s

of the state 10 itne 10Cal Jurisdiction anu “nere the culporation



-

1s domicilec, yer if the 1aveant of ihe leglslature was to 1m-

4

Luse au absoluty personal l1aliiiiy on stockhuiders tne staiute

0

01 lne forelgan juristittiva may ie giveu eXrtraterriivrial fcicCe:

N
V
-

Lowery v. Ilnman., 46 N. Y. 119, In tnat case the court in
speaking of statutes, imiosing such an absoluie liatilany,
duclares inatl thelr "vaiidiiy, idlerpretaiion aisa sifect are iv

be detsrminea by the lex loci bui, ins remedy 1s governed by iue

i

ex fory." Such a statute was construed i1m Ex parte vanRiper
Riper, 20 Wond. éié, where the charter of a MNew Jersey bank
sought o be enforced was neid nov to confine the creditocr 1o
any particuiar romedy.

In Oregon, the coCirTine seems 10 be MUCh ihe same as 1nat
of ine New York courts. So, in Aldricn v. Anchor Coal uOo.,
24 Ore., 32, it was heid that where inhs staiure simply!creaxes
1he 1iabiiity, ileaving ine crediior io selgot any oom;bn-law
remedy he may cCuusicer apprupriaie, lhe rignt so given Gay be
enforced by a common-law action in amy COUrt having Jurlsdlétlon
of the subject matier ana the partles.. Accoraingly, ihoe couri
enforced a statute of California whith made cach sitockhoides
personally ana inaivigualily liabls for sueh progoriicn of each

debt or ciaim againsi the courtoration as tre znount of ris siock
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snousd bear iu ihu whoie subscrited capirai stocx.

The Supreme Court of }cnnsyLVanla in Aultman's Appeal{ 98
Pa. ééé:‘huld trat 1t had jurisdic.ion to eniorcs iite Provisions
of ihe iaws of ihe state of Ohio maxing stockhoiders personally
ti1abie 1o creditors of tho corporation in an amount equal to the
stock subscribed by tnem, Since 1t was nul a pesnalty. This
doctiine 1s iurtner supporteq in Cushing v. Perot i75 Fa. éé-

Tne attitude of the Supraemes Court of Tennessee‘may ve
undesrstood f[rom a dictum in Wooas v. Witks, 7 wea 40, wheTe 11l
1s said, "If the liability is in ihe naiure of a coniract, and
is noi opposed to the iegisiation or public policy of the state
in which it is sought 1o be enforced, the couris wili esnforce it."
BEut the particuiar staitufe ¢oansirucd 1R 1ha. casec wWas a pehal ONe.

On the other hand ine decisions of sovsral ;uriso{ctions
have been so uniform:y opposed 1o salorcing tne Statlu(Qory lia-
ti1i1ty of stocknolders 1n [oreilgn CQrporatlbns that they have come
10 be,rcgaroed as denying the rignit oi creditors in sucn co}por;
ations o eniorce their ciairs oulside o0l the SOvVeiolgaily 1l
posing ne liabliiivy.

Trnus, in liiinois ia tne case of raiierson v. Lynde, ll&

I11. 196, a demurrer to a viii fiieag by credivors of an insuivent



corporation of the state oi Oregon agalinsi (zriald siocshoiders

was sustained, on the grouna thal 1t ¥as impossilble 1o acguire

Jurisdiction of ths corporat:on; anc ine non;résldﬁni s10CK=~
hoiders Laa no pruperty in lilinoise. In Young v. Farwell
139 11i. %268, iy was deciced ihai ithe credivor of the [oureign
corporation shouia firsy seek a remedy 1B iNe silal€ UNOEr 0o iaws
ol which the coipuration was organized.

The auctrine of the Massachusetts'culris 18, inair iLhe X7

L}

1eni of the siucxholaer‘s liabi1iity, ihe mannsr of 1ts on-
forcereni, ana tne siawus of the siockholders must be deiermined
by the iaws of inhe staie where ins corporation is domiciricd

anc £ty the courts of that state, “Trnis reagon for tras is that
ine action to eniorcs such a 1i1abii1ity 1s one anich invoives

ithe relatiuns betlwecen the stocknuiders of the [oreign coiporation
ana 1n which Complei® justilcs Gan lLe done only by ine court:

of the soversigniy whore inc corporatlon was creaisd, anQ, 1D
some cases, the chluICelwni 0l itne [oreign iaw woula be injurivus
1o citizens of Massachusetiss Erickson ve Nusmith, 4 Alien 233;
New Haven horse Nail Co. v. Linden Scring vo, i42 hass. 24Y;ang
Eank of North Amerdca v. Rindge, i54 vass. 203 supgort ithis

.doctrine.
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In Mew Hampshire, i1 has bsen neld that comiiy cia nov re-
guire ine couri to give sfisct to lne statUtes of Opio 1n a
case whero a creditor of an §b1o ¢corporation, wnic¢h nan TO assers
or stockholeoers resiaing in Mew Hampshire. fileo a bill to en-
force the 1naiviauat i11sbi1iity of stockhoicers, the bili centaining
no recitaei of ihe remidial process by wnicn that iiabiiivy was
enforcea in Cnio. Eoing »rinour iniornalion as 10 ihe Iensdy,
ine court fsarea tnacv dv might affora a reusay wnich wads Qeulea
10 persons in Uhio ana wnich wouia be qenieq 10 pocISons sev«iing
1o enforée simiiar right under:the How Hampshire iaws: Rice v.
Hosiepy Co., 56 . h. lié.

The highest court of West Virginia foiiows the Massaghusettis"
docirine in Nimick and vo. v. Iron Works, 26 W. Va. 184, by
hoiding that a biil in equity, t§ ascertain and determaue The
exient of ine 1naivigual i1iability of a stockholaer 1n a cor-
poration organizZzea unocer the laws of Uhlo, coula act ba sustalnea
in tne courts of st Virginia.

From this Lriof survey of the position ol ihe various
jurisdictions on the subjiecct of enfsrcang fore1z. stawules 1m-
posing & personal or i1iaustrizl liability on siockholaoers of

corporations, 1i 1s oviasnt ihat a ciassiiication wnich 1s founaed
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merely upon Jjurisoaictions as a basis 18 Aot “NT1Twly satisfaciorye.
whether such statules wiil be eniorCea seens ¢ Gepeust Upon SclVorai
conbiderations, such as, whetlher any 1njury will uo done L0 ine
citi”ens of the state .n which they are sougnt to be enforced,
shether ihe poi1icy of 1ts owiy laws wiii be cuulravened or 1m-
paired ana whether ils couris are capable of Jduving complete
justice to tnoxc liable o be affscted by tnear decrees.

It snould be noted, noreover, inat a counsiaerable number of
authorities iay down irs important rule tnat, special remedies
provading for ths enforcement of i1he individual liabriity of¥the
stockhoide rs, created by tho laws of a sizle, must be enforcsd by
the courts of tnai siate exciusiveiy, ailirougn if no remeay 1s
groscriled the 1liabiliiy may be enforced wherever ihe pérsol 1S
lound, 1f thé iiabiliiy 1is, of cuursé, notl penel. ine following
Gases jri.ustrate ithis ruie: Russwil Vv. Facifi¢c naliway LoO.,

113 Cal.258, where the statute of lilinois authorized a procecding
azainst stockhoiders similar 10 ihal in cases of garnisnmenti;
Yowler v. Lamson, 146 I11. 472, +here ithe siatute of Kansas
cerpitied crediiors of insolvent corporati:uns whose »Xscuiion
against iis procerty has Lecn reiurned unsatisfied 1o have

eXoCution against ine stockholders on tne Jjuagwent azainst the
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the corpcration; Erickson V. ﬁesmith; ; Alien 233, whers the obly
romedy given to creditors of an insolvent corporation Qy the
New Hampshire statute was a billlin e;uity; Lowry v. Trerman,
48 N.Y, 119, where a éeorgia statute provided that a Jjudziont
and execution against the corporation should be a lien.upon, ana
te enforced against thebindividual property of the stockholders
made liable by the act; Christensen v. Eno, iO6 K. Y. 97, where
a statute of Missouri authorired a éreditor of a carporation,
whose execution upon judement against tke corporation had been
returned unsatisfied, to issue exacution thereon against any
stockholder to the extent of the amount of stock held by him to;
gether with any améunt ynpaid thereon; May v. Black, 77 Wis.
101, where the constitution of Michizan provided that the stoc«-
holders' liability for all labor periorted [or a corgoration
might be enforced by‘an a¢tion in assumpsit . It has been said
that the remedy does not enter into the contract itselff and for
this reasoh the individual liability of stotkholders can only be
enforced by the remedies provided by the law of the forum:
FPirst ¥at. Bank v. Custin, ste. Mining Co., 42 ¥inn. 227,

In brief, it may ke said that one who becomes a steeckholder

in a corporation crganized under the laws of a fcreign state, is
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deemed to have contracted with refsrence to thoese laws and the

extent of his liability is to be determined by those laws.
acting ex comitate and

The eourts of other statesAfﬁ fHe "éxeércise of sound legal dis-
cretion will enforce such foreign laws, imposing a liability

upon the stoc¢kholder, crovided the liatility is nct psnal nor
opposed to the legislation and putlic policy of the state in

whieh it is sought to be enforced. But while the right conferred
bty the foreien law will be enforced,a peculiar or special remedy
preséribed thereby »ill not be given extraterritorial force but
vust be e¢cnfined-in its operation to ths limits of the sovereignty

where it was created.
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CHA?TER Il

The Kansas Statutes and their Interpretation by the Courts

of that State.

Turning from the survey of the broad topic to the narrower
one under consideration, the Kansas statutes in aquestion must
be next taken up.

The sections of the Kansas corporation law whieh define the
liability of stockholders in Kansas business corporations and
provide for the manner of enforeing this liability are to be
found in ¢hapter twéntyjthree of the Kansas'denerai Statutes,
whieh went into effect October 51,‘i868, and remains’ practically

unchanged to-day. They arz as follows:

£32 (§56, C. 686, Cen. St. 18975 "EXECUTION AGAINST SIOCK;
HOLDERS :ACTIUN, If any execution shall have heen issued against
the property or effects of a corpsration, except a railway, or a
religious, or a charitable corporation, and there ecannot be
found any propertiy whereon to levy such execution, the execution
against

may be issuedAany of the stockholders, to any extent esgual i:

amount i¢ ihe anocunt cf siick by iz or hir cwala,

»

-

waj eivunt Gapelid thorocm; bul a0 sxscuiiow snall issue agaiast

any stockhoider except upon am oraes vl the court ia wdicn igw



action, suit, or procezdings shall have been vrousht or in-

stitutea, mads upon motion in open court, after reasonable
notice ia writing to the person or persons sought to be cuarzea;
ana, upon sucn motion, such court may oracr excution to issue

accoraingly; or the plaintiff in the execution may proceed by
action to charwe the stockholders w»ith the amount of his judgment
ment."

§46 (351, C. 66, Gen. >t. lovw7) LIABILITY. No stock-
holder shall be liacle to pay dects of the corporation, be-
yond the amount due on his stock, anad an additional amount
euual to the stocs owned by him."

340, as amended, Laws 1883, C. 46, 81, (§45 Ch. 66,
Gen. St. 1897) "HOW DISSOLVED, A corporation is dissolved,
first, by the expiration of the time limited in its charter;
second, by a judgment of dissolution rendered by a court of
competent , urisdiction; but any such corporation shalli uve
deemed to be dissolved, for the purpose of enabling auy creditors
of such corporations to prosecute suits against stockhoiders
thereof to enforce their indiviacual liavility, if{ it be
shown that such corporation has suspended business for more

than one year, or that any corporation now so suspended



fromw vusiness shall for three nmonths after th: passage of this
act fail to resume the usual and orainary business."

§44 (§49, Ch. 66, Gen. St. 1897). "ACTION AGAINST
STOC~HOLDERS. If any corporation, created under this or
any general statute of this state, except railway, or cnari-
table, or religious corporation$,ce dissolved, leaving debts
unpaid, suits may be crought against any person or persons
who were stockholders at the time of such dissolution, wfthout
;oininélthe corporation in such suit; and ii -udgment te
rendered, aund esecution satisfied, the defeuadant or defendants
may sue all who were stockholdcrs at the time of dissolution,
for ths recovery of the portion oi such debt for which they
were liable, and the execution upon the [udoment shall direct
the collection to ve made from property of each stockholder,
respectively; and if any number of stockholders (defendants
in the case) shall hat have property enough to satis{y his

or their portion of the execution, then the amount of de-

ficiency shall be divided equally among all the rewmaining
stockholders, and collection made accordingly, deducting
from the amount a sum in progovrtion to the amount of stocx

owned by the plaintiff at the time the company dissolved."



§46 (8§53, Ch. 66, Gen. St. 1897). "CONTRIBUTION. 1f
any stoc:holder pay more than his due proportion of any debt
of the corporation, he may compel contriblition from the other
stocsholders by action."

§33 (8§62, Ch. 66, Gen. St. 1897) . "NAMES FUKRNISHED.

The cler< or other officer having charge of the boo«sof any

company, 0. demand of the plaintiff in any execution against
the company, his agent or attorney, shall furnish such
plaintiff, his agent or attorney with the names and places of
residence of the stockholders (so far as «nown) and the amount
of stock held by'eaoh, as shown by tne booss of the company."

The Constitution of the State of asansas also provides for
securing the gayment of corporate devts, as follows: '"Dues
from corporations shall te secured by individual liavility of
the stockholders to an additional amount equal to the stocx
owned by each stoccholder; and such other means as shali oé
provided by law; but such individual liacilities shall not
apply to railroad corporations, nor corporations for relizious
or charitable purposes." (Apt. XII, §2).

The statutes have been uniformly sustained by the

Supreme Court and the Courts of Appeals of the state of
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nansas, as will te seen from a review of the cases which
have come before those eourts for a coastruction of the comity
statutes.

A large number of these cases have involved the applica-

tion of the provisions of section thirty-two of the @General

Statutes of 1868, as will ce seen from the following cases.
In Hentig v. James, 22 aan. 326, it was said that the

proceedinz to obtain an execution upon notice and motion is

"a special proceeding, 1limited in character and does not

convey with it all the powers of a judzment. It assimilates

to proceedings of zarnishment, but allows the assistance of

an action to rscover the amount ordered to be paid. The

amount charzed against the stocikholder is not a lien in real

estate under order of the court until a levy is made after the
execution.”

In Howell v. Manglesdorf, 33 san. 194, is found the

following statement as to the two remedies for enforcing

the individual liability of stockholders: "In the one case,

the Jjudgment creditors of an insolvent corporation may
proceed by a summary action on sotion in the court where

the ’udgment was rendered against the- corvoration; in the
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other Ly an ordinary action to be institutad wherever
personal. jurisdictioan of the stoc«holders can be acyuired.
before the summary proceeding by wotion can be maintained,

notice to the stockholder must e given, in order that he may

appear and makxe such defense as can be made and as is
necessary to protect his interest. The statute does not de-
fine the form of the notice nor the time nor place of its
service, but only prescribves that a 'reasona.le notice in
writing" shall cve given to the person sought to be charged. ..
ceoe While +the proceeding is summary in its character
and its maintenance contingent upon the insolvency of the
corporation, or upon the rendition of a judgment azainst
the corporation and the return of an execution thereon of
nulla bona, yet we cannot regard it as an interlocutory or
auxiliary proceeding in the action against the corporation.
In the action against the corporation no notice of its
pendency is given to the stockholder; he is not directly
interested in the action, as his liability is only secon-

dary to the corporation and exists alone Ly reason of

this statutory provision, and of that provision of the Con-

stitution in pursuance of which the statute is enacted
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(Const., art. 12, 32). His liability to the creditors of

the corporation is in the nature of a guaranty: the action

or proceeding to enforce the same does not accrue until the
execution upon the, judament azainst the principal is re-

turned unsatisfied. We thin«< that the procesding against the

stockholder, whatever renedy may be employed, is an in-

dependent one. It will readily be conceded if the proceeding

is distinct and independent, the issues between the parties
are personal, and if the consequence of the proceeding is

in the nature of a. iudgment in personam, that thes notice or
pvroccss of the court upon which the jurisdiction depends
carninot be served reyond the  urisdiction of the state. bBe -
fore either of the remedies pointed out by the statute can be
employed by the creditors, the stockholder umust be brought’
into court and have his day there. He is not concluded by
the. udgment against the corporation; that Jjudgment is at most

- o - —

In wells v. Robb, 43 Kan. 201, it was stated that the
sudgment creditors of an insolvent corporation who first moves
to. charge a stockholder of the corporation on his liability

under the statute acquires a priority of right to recover
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against such stockholder with which a creditor susequently
moving cannot rightfully interfere.

In Hoyt v. punxer, 50 £Kam. 574, it was heid that
Judgment creditors of acorporation seeking the enforcement
of pheir rights against stocvzholders thereof must strictly
compfy with the terms of the statute requiring the Jjudgment
creditors of a corporation to pursue the croperty of the
corporation as long as any property thereof can be found upon
which an execution can ve levied, before resorting to the
proceeding therein provided against the stocxholders. So,

in Lumber Co. v. Negal, 3 xan. @w. App. 399, it was asserted that

the courthas no power to entertain a motion for an order

allowinz execution ggainst a stockholder of a company until

the record of the case in which the motion is made shows that

the corporate property has bsen exhausted.

The case of Van Demarx v. rtarons, b2 Aan. 779, furnishes
the rule that the liarility of a stocs<holder in a corporation
against whom an execution may be issued, according to the

Lansas statutes, is measured by the number of shares held by

him at the time the execution became operative; and a bona

fide transfer of the stock terminates the liability.



31

In McClelland v. Cragun, 54 Zan. 599, it was held that
a motion made for execution against a stockholder of a corpora-
tion can be made only in the court where the Jjudgment azainst
the company was rendered and from which execution on such
~Judgment mizht issue. A notice of wotion for execution against
a stoccholder for a corporate debt, which states the nature of
the oyder to iLe applied for, and the names of the parties,
the court, and the plac: of appl ication duly served by a con-
stable is sufficient to confer , urisdiction. Notice of
a motion for execution in such case may be served on a stocu-
holderin any county in the state.

The cases of Merrill;v. Meade, 6 Kan. App. 620 and
beers v. bunker, 6 Zfan. App.697, both support the proposition
that no liapility for the debts of a corporation can be
enforced against a stockholder until judgment upon the debts
has been rendered against tle corporation and an execution
issued thereon and returnea nulla bona, or until the cor-
poration has veen dissolved or has suspended business for
more than one year.

The majority of the court im the case of Musgrave v.

Gien Elder Association, 5 Kan. App. 39%, decided that im a



proceeding by a creditor of a corporation against a stock-
holder in the same under the statute (5§32, C. 23, Gen. St.
1868) making the stockholder liable to corporate creditors
to the extent of his stock, the stockholder might set off
such claims as he had paid on executionsy that as a matter
of ejuity he is entitled to sei off the amount oif the first
debts of the corporation which he has voluntarily paid to
a creditor; and that where the stockholders is himself a
creditor of the insolvent corporation, he will be permitteu
in equity to plead the indebtedness of the corporation to
himself as a set-off against his liability to other creditors.
The case of Ball v. Reese, 58 Kan. 614 is authority for
the proposition, that in a proceeding to enforce the indi-
vidual liability of a stockholder, a judgment against the
corporation, rendered by a court having jurisdiction, will,
in the absence of fraud and collusion, pe decmea to be
final and conclusive as tc the amount of the indectedness
and the liability of the corporation to pay the same.
The section which relates to how a corporation is dissolved.

(g40, C. 23, Gen. St. 1868), is construed in the case of



valley bank v. Congregational Sewiinz Society, 28 ifan. 4«&.

In this case {he petitioners alledged that the defendant
corporation had long ceased to do business and was insolvent.
The court deemed this allegation sufficient to authorize the
commencement of an action for the dissolution of the corpora-
tion,but as no such action had been prought and it did not ap-
pear that the corporation was dissolved)the court declared
that the stockholders were not primarily liable to the cre-
ditors cf the bank for its depts. "A statement that a cor-
poration has ceased to transact business and is insolvent is
not equivalent to an allegation that the corporation is dis-
solved." It is stated in the opinion that a corporation is
dissplved - "First, by the expiration of the time limited in
its charter; seccond, by a judgment of dissolution rendered
py a court of competent _urisdiction."

Speaxing of this provision of the dtatute as to corpora-
tion, which has suspended business for more than one year next
preceding the commencing the action, being deemed to be dis-
solved, for the purpose of enabling a creditor to enforce
the liakility of a stociholder, the court in Dawson v. Shel-

ley, 4 san. App. 367, says, "It may be conceded that outside



of a statutory provision there is not a general rule, but our
legislature has seen fit to create this statutory liability,
and stockholders in the corporations governed thereby must

be presumed to purchase their shares witn full xnowledge of the
obligations 1resting upon them."

An illustration of the action by creditors against
stockholders of a corporation which has been dissolved, leav-
ing debts unpaid (844, C. 23, Gen. St. 1868), is furnished
in the case of é&brey v. Dry GoodsCo., 44 Kan. 415, in which
the liability of the stockholders of a corporation, which had
been dissolved, was sought to oe fixed. The court held
that under the statute (§44) the liability of the stockholders
to the curporate creditors is several and not joint, and
each must be sued separately, as the liiability might be for
different sums, and each stockholder might have a separate
and distinct defense. This decision is approved in
Howell v. National Bank, 52 Kan. 133. And in Dawson v. Shol
ley, 4 Xan. App. 367, it is held that this section (g44)
creates a primary liability, thus making the stockholders
primarily liable in the awsount Jrovided by the statute f{or

the unpaid corporate debts.
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In Clevenger v. Hansen, 44 Xan. 182, it was held that
where two or more suits are commenced, under the section (§44),
and judgments are obtained in such suits at the same term,
and executions are issued thereon during the term in which
the judgment was rendered or within ten days thereafter,
the fund raisea theron, or upon anyone of such executions,
must be distributed pro rata among all such execution cre-
ditors.

The other sections of the corporation law which have
been set forth do not need illustration in this connection
and tne constitutional provision (Art. 12, §2) has already
been referred to in the extract from the opinion in Howell
v. Manglesdorf{, 33 Kan. 194.

From the foregoing examination of the Kansas statutes
and decisions it is apparent that the statutory liarility
of stockholders in £Kansas corporations is regarded as a
guaranty for the payment of the corporate debts. To en-
force this liability, the corporate creditor who has ob-
tained judgment against the corporation and taken execution

thereon which is returned nulla bona, may proceed ty a

summary action on motion in the court where the ‘udgment was



rendered, after a reasonable notice in w»riting to the person

or persons sought to be held liable; and upon such motion

the court may order execution to issue aginst any of the stock-
holders to an extent equal in amount to the stocx owned by such
stocxholder, together with any amount unpaid thereon; or the
jﬁdgment creditor may proceed by ordinary action to charge

the stockxholders with the amount of the judgment obtained
against the corporation. But, before proceeding against

the stockholders, the creditors must first exhaust the pro-
perty of the corperation. Furthermore, if a corporation

has been formally dissolved, or be deemed to be dissolved

by reason of having suspended business for more than one

year, leaving debts unpaid, the creditors of the corpora-

tion may sue all persons who were stockholders at the time

of the dissolution, without jeining the corporation in such
action; but each stocxholder must be sued separately.: The
stockholder in such case may set off any sums which he has
already paid on execution on account of the debts of the
corporation. 1f, however, one stocxholder pays more than

his due proportion of the corporate debts he may compel con-

tribution from the other stockholders.



CHAPTER IIl%

Decisions by the Courts of other States upon the Lia-

bility of Stoc<holders 1in Kamssas Corporations.

During the past few years, actions have been brought in
several Jjurisdictions outside of the state of Kansas to en-
force the liability of stockholders in Xansas corporations.

Upon OTr,

pesides the federal courts, decisions”gelating to these

statutes now exist in the following Jjurisdictions: Cali-
fornia, Illinois, Massachusetts, Michigan, Missouri, New
York, Ohio, Pennsylvania and Rhode Island. An examination
of the decisions of these jurisdictions upon this subjget will
reveal the attitude of each toward the question.

While the extraterritorial enforceuent of these <Xansas
sttatues has not yet been decided 1in a case before tne
Supreme Court of the United States, several cases of this

and Circuit Courts
sort have been decided by the Circuit Courtshof Appeals.

Thus, in Bank of North Amerdca v. Rindge, 57 Fed. 279,
a creditor of a Kansas banking corporation was permitted, in

an action at law brought in the Southern District of Cal-

ifornia, to enforce the liability of a stockholder in the



bank under §32 C. 23 of the General Statutes of 1868 of
Kansas. It was held that under this statute the creditor
may either proceed summarily in the court where. judgment
has been given against the corporation and execution re-
turned nulla bona, or he may proceed by an ordinary action
at law wherever personal jurisdiction of such stockholder
can bé& acquired. Howell v. Mangelsdorf, 33 Kan. 194, was

‘approved.

In Rhodes v. United States Nat. Bank, 66 Fed. 512, the

plaintiff, a Kansas corporation, was permitted, to enforce,
in an action of assumpsit against a citizen of Illinois, a
stock liability under the laws of Xansas relating to stock-
holders in insolvent cerporations of that state. The
court points out that '"the effect of the decisions in Kan-
sas is that the statute (8§32, Ch. 32, Gen. St. 1868) creates
and enforces a personal liability upon every stockholder

to an amount equal to the amount of stock owned by him, that

such liability is several and not joint, that it exists in
favor of each creditor of the corporation severally against
each shareholder, and that the obligation is by contract in

the nature of a guaranty, and may ce enforced by an action
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in any tribunal where proper service can be had."

In Mc Vickar v. Jones, 70 Fed. 754, the liability im-
posed by the fansas statute (332, C. 23, Gen. St. 1868) was
held to te enforceable in a federal court sitting in New
Hampshire; and that the procedure for the enforcement of such
liability in a federal,court shoutd conform somewhat to the
mode of enforcement in the state where the liability is
created. It was also held that it is not necessary in such
an action that other stockholders within the jurisdiction
should be joined as parties, or that it should be averred
that there are no other stockholders than the defendant
within the _jurisdiction; nor is it necessary in such an action
to aver that there is at the time of bringing suit no pro-
perty of the corporation sufficient to satisfy the execution,
nor that the corporation has never been dissolved nor that
the plaintiff is not a stockholder.

The Circuit Court for the Southern District of New
York in the case of National Banx of Oxford v. Whitman, 76
Fed. 697, also held the stockholders' liability, provided
for by the constitution (Art. 12, §2) and the statute (§32,

Ch. 23, Gen. St. 1868) of 4ansas, to be enforcearle in an
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action brought outside the state of 4sansas. The court follow-
ed Howell v. Manglesdorf, supra, and, among other things,
said: "The action itself is personal; no special proceedings
are provided for in it; and according to the decisions of the
Sipreme Court of the United States, it would appear to be
transitory."” The court asserted that the refusal of the
New York courts to assume ‘jurisdiction in such a case can-
not take from the federal court that which properly belongs
to it.

The defendant in this last case brought to the Cir-
cuit Court of Appeals for the Second Circuit; but the judg-
ment of the lower court was affirmed. The opinion of the
appellate triounal, which is to be found in Whitman v.
National Bank of Oxford, 83 Fed. 289, discusses the Xansas
statutes in question and reviews many of the leading de-
cisions of various state courts upon this subject. The
court asserts that as the Kansas statute is not penal it
is unimportant whether the liability is called statutory or
one based upon contract. "It is statutory cecause it did
not exist at common law, and it is contractual bécause

‘'everyone who becomes a member of the company by subscribing to
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its stock assums this liability.'" It is furthermore
pointed out that two modes of procedure are provided by the
statate:- one of a summary character, which can be used in
the case of resident stocxkholders, but which is useless
against non-residents:sthe other of a transitory character,
so that creditors may not loese the benefit of the constitutional
provision for their protection, acainst non-resident stocx-
holders.
In the case of American Freehold Land-Mortgage Co. v.

Woodworth, 79 Fed. 95!, where an action at law was brought
in a United States Circuit Court in New Yor< to charge a
stockholder in a “ansas corporation, under the kansas statute,
to the extent of his liability, with a judgment against the
corporation recorded in a federal court in Kansas, it was
held sufficient to alledge the recovery of the judgment and
the return of the execution thereon unsatisfied, without
averring the original debt, as the Kansas statute makes the
Judgment at least presumptive evidence; and that it is im-

material that the New Yorx courts in similar cases require

the original debt to re recited, as that question is one

of proof, and not of pleading:
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The United States Circuit Court for the district of Kansas,
in the case of New York Life Ins. Ce. v- Beard, 80 Fed. 66,
entertained a bill in equity in the nature of a crefitors'
bill, on behalf of the complainant and such other creditors
of the defendant corporation as might desire to join in the
suit to enforce the double liability under the Kansas
statute of a number of the stockholders of a <ansas corpora-
tion, and also the liability for unpaid stock. It was held
that the provision of the Kansas statute (Gen. St. san. Ch. 23,

§32), permitting a judgment creditor after return of execution

against the corporation unsatisfied to procure an execution

against any stockholder for an amoun® equal to his stock or
to proceed by action to charge the stockholder whth the

asount of the iudgment, contemplates a proceeding either at
law or in equity as the circumstances may require; and that,

while the liability is a several one against such stock-
holder, yet to avoid a multiplicity of suits a pbill in
equity may be maintained against a number of stocxholders.
In American Freshold Land-Mortgage CGo. v. Woodworth,
82 Fed. 269, a federal court in New Yorx overruled a de-

murrer to a bill in equity ip a suit by a  udgment creditor



of an insolvent Kansas farm-mortgage company to enforce the
defendant's liability as a stockholder of that corporation
under the Ziansas statute, although the insoivent corporation
was in the hands of a receiver at the time.

The case of Mechanics Savings bank v. Fidelity Insur-
ance, Trust and Safe-Deposit Co., 87 Fed. 112, was an action
at law by a Rhode Island corporation against a Pennsylvania
corporation, as administrator of the estate of a deceasged
stockholder in a Xansas investment company against which the
plaintiff{ had obtained a judgment in a Kansas court but upon
which execution had been returned unsatisfied. It was held
that under the provisions of the constitution and statutes of
Xansas an action at law by a single .judgment creditor will be
agaiust a single stocxholder to enforce such liability. It
was also decided that the contingént liakility incurred by
the deceased '"when he tecame a stockholder did not arvate upon
his death, but survived; and that upon the happening of the
event which rendered the liarility absolute, his estate be-
came chargeable therewith,"

In Schiffer v. Trustees of Colusbia Collegé, 87 Fed. 166,
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which was an action at law brought in a federal court in New

Yors to enforce the in&ividual liability of the defendants
as stockholders in a Kansas corporation it was said that,
"The 1liability of the stockholder being contractual and
transitory, the limitation of time within which such liability
shall be enforced against the person sued thereon is a
matter to be determined by the laws of the state in which
the action 1is brouggt." Hence, the ~ansas statute of
limitatibns would not apply in such a case. The chief deci-
ded in this case, however, was one of pleading, which was
azainst the plaintiff.

The United States Circuit Court for the district of
Massachusetts in the case of Dexter v. Edmands, 88 Fed.
467 (1898) decided that the Kansas statute (8§32, C. 23
Gen. St. 1868) does not merely provide a remedy for the enforce-
ment of rights created by the Constitution of the state
of nansas, but creates substantive rights, which may be
enforced in other _ urisdictions in accordance with the
forms of remedy there provided. The court was of the

opinion that the rights given oy such a statute are neither
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repugnant to the public policy of the United States, or

‘Justice or good morals, nor calculated to injure the

United States or its citi-rens. The y udgment which the

plaintiff had obtained against the corporation in Kansas

was held to be conclusive of its indebtedness, teing
made so vy the statutes of the state in which the corporation
is located.

The case of Erown v. Trail, 89 Fed. 64], was an action
at law brought in a federal court in Maryland by a judgment
creditor of the Western Farm-Mortgage Trust Co., a Xansas
corporation, to charge the defendant as a stockholder in that
company, under the statute of Xansas. In the opinion it is

stated that the liability, which was sought to be enforced,

"is in the nature of a suretyship for the benefif of the
creditor, and is not an asset of the corporation, which
passes to the receiver, and it cannot be recovered bty him."
It was decided that a plea that the plaintiff, at the time
his claim against the defendant accrued, was himself a s£oox-
holder in the same corporation, states a good defense to

the extent of the plaintiff's own statutory liability as
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such stockholder, but no further, as the fact of his veing a
stoc<holder does not preclude the plaintiff from maintaining

the action for the balance remaining due him after deducting

the awmount of his own liability.

Thus, it is clear that the federal courts have, sofar,
uniformly decided that the individual liability under the
statutes of xansas of a stockholder of a Kansas corporation
may be enforced in the federal courts.

Passing to the decisions of the state courts upon the
enforcement of these nansas statutes, considerable diversity
ol opinion is encountered.

Examining the decisions in the difierent states in the
alphabetical order of the states, California comes first.

In this Jjurisdiction there has been, at least, one decision
upon this subject. In Ferguson v. Sherman, 116 Cal. 169,
the judgment creditor creditor of a Zansas corporation
sought to enforce against California stockﬁolders in that
corporation thefr statutory liability for the judgment debt.
The Lansas corporation was made a party defendant. The

plaintiff alle”ged, in substance, that a Jjudgment had been
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obtained against the corporation in the circuit court of

the United States for the district of sansas, and that execution
thereon had been returned wholly unsatisfied; that under the
(bnstitution and laws ot anansas execution may, under such
circumstances, Ee issued against any of the stockholders;

or the plainti{f in the execution may maintain an action at

law against any one or more of the stockholders, etc. The
court decided that the action could be maintained, the statute
of the state which created the corporation being the

measure of the liability of its stockholders. The view of
the federal courts, that the contract of stockholders in a
Kansas corporation, as respects personal liability under

the Kansas statute, is in the nature of a contract of
guaranty, was approved. The 4Lansas corporation in this

case was a street railroad company and the defendants contended
that such a corporation was exempt from the operation of the
particular statutes in question, on the ground that it should
be considered a railroad corporation. But the court held

that the exemption of the stockholders of railroad corpsrations

from a statutory liability, by the Constitution of Xansas,
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is an immunity in the nature of a grant or privilege, which is
to be construed so as to restrict rather than broaden the

grant from the state, and was not designed to apply to stock-
holders of street railroad corporat ion. The court clearly
regarded the action against the stockholders to recover a debt
of the corporation as transitory in character and not a remedy
peculiar to the state of Kansas, ,although it was declared

that the remedy ty execution against the stockholders after
execution against the corporation had been returned unsatisfied
is peculiar and unenforceable in other forums.

The decisions of the Supreme Court of Illinois have not
been quite so favorable to creditors of Kansas corporations.
In Fowler v. Lamson, 146 111. 476, where a creditor filed a
bill alle-'ging the recovéry of a judgment against a cansas
corporation and that execution thereon had been unsatisfied.

The plaintiff also, among other declarations, set forth the

provisions of the Kansas statutes. The court held that the
bill could not be maintained in the state of I[llinois.
"Judgments have not been obtained in this state, or elsewhere,

against appéllees. The proceeding is an attempt to enforce
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their individual liability as stockholders, by compelling them
to pay Jjudgments against the corporation.” The court
in discussing the remedies provided by the Xansas statutes,
such as execution against the stockholders (32 C. 23 (Cen.
St. 1868) and action against the stoc<holders after dis-
solution of a corporation, leaving debts unpaid (544)
said, "It is well settled that these special remedies
having been provided for the enforcement of the individual
liability of stocrsholders created ty the laws of sansas,
they alone can be pursued to enforce that liability.'" Then
the court decides that this is an "insuperable obiection,"
since the rule is, that when such a special remedy is given
the liakility cannot be enforced in another state.

In Tuttle v. The Nat. cank of the Republic, 161 Il1.
497, it was held that the action at law in that case could
not be maintained in the courts of Illinois under the
facts appearing in the records. The provision of the
Kansas Constitution (Art. 12, §2), providing for the
securing of dues from corporations, was construed by the

court as not self-executing, it a-pearing from the
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provision itself that legislation is contemplated as necessary
for its enforcement. It was asserted that the Kansas legis-
lature has not adopted any statute declaratory of the extent
of the security of dues {rom corporations and as to the time

a stockholder's liability attached with reference to the

time of contractin: the indebtedness; but it has only attempted

to declare the remedy- The remedies, such as execution against
the stockholders (§32, C. 23, Gen. St. 1868) and, in case some

of the stocxholders are unable to pay their share, making the
others liable for the deficiency (§44), the court declares

to be special remedies which will not be enforced outsiace of

Kansas. In this case three justices dissented, contending

that the provision of the £ansas constitution is self-executing
and that an action to enforce the liabtility is transdtory.

The latest reported Illinois case on this subject, Bell v.
Farwell, 52 N. E. Rep. %46, decided in Dec. 1898, however,
holds that while the provision in the Xansas constitution
(Art. 12, §2) is not self-exeoutiné, the liability of stockw

holders imposed by the laws of sansas is contractual and

therefore can be enforced in other states. Distinguishing
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this case from Tuttle v. Bank, supra,the court says, that
in the declaration in this case there are three provisions
(§§32, 40, and 44, C. 23, Gen. St. 1868) of the Kansas
statutes set forth and relied upon, and, also, the con-
struction placed upon the statutes by the Supreme Court of
{ansas, which were not before the court in the Tuttle case.
The court adds, that had the statutes and their construction
by the sansas court been before it in the Tuttle case, 'a
different result might have been reached on the question
of remedy." In this case, the action was one in assum-
psit and the court decides that uuder the circumstances a
resort to a court of eguity in sansas does not seem to be
required before bringing this action in Illinois. With
these views, the court overruled the demurrer to thee
declaration.

Massachusetts is the jusisdiction that has undoubtedly
been most frequentiy stated to be strongly oppesed to
enforcing the liability of stockholders in £ansas corpora-

tions.

In the first Massachusetts case in which this liability
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was sought to be enforced)that of Bank of North America v.
Rindge, 154 Mass. 203, the judgment creditor of a “ansas

state bank brought an action in contract against a resident
of California, who was found in Massachusetts. The
plaintiff had recoveded a judgment in <ansas against the
corporation and took out execution thereon but could find
no property to levy upon. In his declaration,he averred
that by the laws of Xansas an execution may be issued, in
such a case, against any of the stockholders to an amount equal
to their stock or an action may be brought to charge the stock-
holders wiht the amount of the judgment. A demurrer to the
declaration was sustained. In the opinion, it is stated
that, "the declaration does not in terms set forth any
statute of sansas, nor show to what extent the laws of Kansas
above set iorth are statutory, or rest merely in gJudicial
decisions." The court regretted that it was not free to
determine the case upon an examination of the statute of sansas,
but felt bound to "take the case as the parties present it
to us."The court declares that, '"the question can hardly be

considered as an open one in this Commonwealth'", as it had
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often declined to enforce liabilities of stockholders

in foreign corporations. It is urged that,if the plaintiff
in such a case without first having obtained a ,udgment

in Kansas establishing the defendant's liability as a
stockholder, could maintain an action directly against him
in Massachusetts then the plaintiff might a similar action
against him in any other state where service upon h;m could
be obtained. This would enable a dishonest creditor to
recover several times one a:ainst stockholders residing

in different states as it would be difficult for them to
ascertain what steps the plaintiff had already taken. This
might give rise to a large amount of 1itigation; it is

said. It is also pointed out that in case of several
actions in different states questions of priority of the
claims of various creditors might ensue, upon which the
decisions of the state courts might not be uniform, and

so the defendant might have to pay more than once. The
court seems to have thought that an action should first ce
brought in the state where the corporation is established to

ascertain and determine the amount of each stockholder's

liability, and it is practically decided that as this was not
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done i. this case the action could not be maintained.

But in Handcock National Bank v. Ellis, 166 Mass. 414,
where the plaintiff{’'s declaration averred, insubstance, that
under the statute of fansas, as construed in the highest court
of that state, the liability of the defendant as a stockholder
is contractual and that in subscribing to the capital stocx
the defendant thereby guaranteed paymenf to the Judzment
creditors of an amount equal to the par value of the stock owned
by him; and that an action to enforce this liability is trans-
itory, and may te brought in any court of general Jjurisdiction
where personal service can be made upon the stockholder, it was
held that, ''the averments are sufficient to set forth that
the defendant is such a stockholder as by the law of £ansas
would be liable to the plaintiff."” As the case came up on
demurrer, it was decided that judicial notice could not ke ta-en
of the Kansas statutes or of their interpretation by the Kan-
sas courts, but only the averments of the declaration could be
considered. The court calls attention to the fact that the
declaration in this case sets forth that according to the law

of Kansas the defendant is liable to the corporate creditor as
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upon a contract, whiech is suable anywhere. "The facts
alledged in this resgect are different froir those in any case
heretofore presented to this court.” It is conceded that
while the alledged liability is different from that which ex-
ists in Massachusetts, yet the construction which is given

in Kansas will be amdopted; and "jurisdiction exists in Mass-
achusetts to entforce the liakility like other debts, if the law
of fansas is accurately stated in the declaration.”

In the later case of Coffing v. Dodge, 167 Mass. 231, de-
cided in 1897, the action was in contract, with courts in tort.
One of the counts of the declaration was to enforce the de-

fendant's liakility as a stocrholder in a corporation which
had guaranteed certain notes and mortgages relonging to the
plaintiff. The court decided that the ruling that the plain-
tiff could not recover upon this count was correct. The court
distinguishes this case from Bank v. Ellis, supra by stating
that in this case "there is no distinct allegation that the
liability is contractual, nor that it has been so construed by
the courts of Kansas, nor are there any allegations from which
it can be seen that no injustice to others will ce done,'" as

was set forth in that case.
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Thus it 1is clear that the Massachusetts courts will not
enforce the liability of a stockholder in a ¥Yansas corporation,
unless the plaintiff properly alle 'ges and shows that the

liabkility is contractual, that it has been so construed by

the courts of Kansas, and that no injustice can be done to the
defendant, the corporation, or other creditors or stockholders
by entertaining the action.

The Supreme €ourt of Michizan, in the case of Western
National Ban< v. Lawrence, 76 N. W. Rep. 105, decided in 1898,
permitted a judgment creditor of a .ansas corporation, upon
whose judgment execution against the corporation had heen re-
turned unsatisfied, to maintain an action at law in Michigan
for the purpose of charging the defendant to the amount of his
stock in the corpsesration. In his declaration the plaintiff set
forth the provisions of the €onstitution and statutes of

£ansas under which it was claimed the defendant became liable.
In the opinion it is said, "We are satisfied that to enforce
this contract does not import the law of one state into another

state, and give it an extraterritorial effect, in any proper
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sense. It merely allows the law to be read for the purpose

of determining the contract into which the stockholder has

entered. The contract is expressed bty the statute and what

the stockholders have written and done under it, when ta-’en

and read together as a whole." It is also stated that,

"while the liatility is statutory, it is one which arises on

contract of subscription to the capital stock:; and an action to

enforce the same is transitory, and may be brought in any court

of general jurisdiction where personal service may be had upon

the stockholder."”

In Missouri at least two cases, involving this question,

have arisen.

In Eagley v. Tyler, 43 Mo. App. 195, the Zansas City

Court of Appeals permitted the statutory liability of a stock-

holder in a Xansas corporation to be enforced in a suit at

law. The court stated that it was immaterial what the

pleader might call the action, whether a proceeding in equity
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or an action in law, as the facts were set torth which con-
stituted a good petition whether in law or in eguity. The
laws of Agnsas creating the liability sought to be enforced
were pleaded vy the plaintiff in his petition. In the opinion
it is asserted that the defendant's liability '"grows out of

his contract to pay the unsatisfied creditor of the corporation
a sum equal to the awmount of stock owned. "The stockholder

of the foreisn corporation is, by virtue of his subscription,

a contracting party with the creditors thereof. The laws of
its corporate organization, as contained in the special char-
ter, or as set out in the general statutory provision under
which said foreign corporation is organized, enter into and
make the terms of the stocrkholder’s engagement. This contract,
so made, will (when not immoral or opposed to the public

policy of the forum) be enforced everywhere, not ex propriore

vigore but only ex comitate.”
The highest court of Missouri, in Guerney v. Moore,

131 Mo. 650, allowed a ,;udgment creditor of an insolvent

Kansas corporation to recover against a stockholder in the
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same, an amount equal to the amouunt of stock owned by the
latter together with the amount still unpaid on his shares of
stock. It was held that the liability of the defendant did
not accrue until the execution was returned no property found,
or the corporation was insolvent or dissolved. The <ansas
statute, imposing this liability was declared not to be penal
in its nature. In the opinion occurs the followsing argument :
"It does not follow that because the people of this common-
wealth have restricted the liarility of stockholders in cor-
porations created by virtue of our own laws to the amount of
their stock that they will refuse to enforce in their courts the
contracts of its own citi.ens who voluntarily go into other
states and become stockholders in corporations under their laws
which impose upon stockholders a personal liability in excess
of the amount of stock taken. Such a contract is not against
public policy. [t contravenes no principle of good morals and

has no mischievous tendency. It is not in any sense re-

pugnant to our ideas of honesty or Jjustice." The court remarvs

Massachusetts
that the reasoning in the,case of Bank v. Rindge, supra is '"to

A
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our minds entirely wunsatisfactory."

In New York, the leading case of Marshall v. Sherman, 148

N. Y. @ (1895), which was an action brought by a creditor of a

Kansas vanking corporation, which had been dissolved leaving
debts unpaid, to enforce the liability of a stockholder in that
corporation, the court sustained a demurrer to the complaint.
The complaint averred, in substance, the incorporation of the
bank under the laws of Kansas; that it had been dissolved, leaving
debts unpaid; that the defendant was a stockholder: that the
plaintiff{ had recovered a  judgment in the courts of Kansas:
that execution thereon had been returned nnsatisfied; that the
corporation was insolvent but a portion of the debt had been
paid to plaintiff. The complaint also set forth the provisions
of the Constitution of the state of Kansas and the statutes

it
(5832 and 44, C. 23, Gen. St. 1868) whichAwas claimed im-

posed a legal liability upon the defendant to pay the money
still due. But there was no allegation as to the meaning or

effect of these statutes, of the provision of the Constitution

set fourth under the decisions of the courts of Kansas, nor any

allecation that any Judgment had teen obtained against the
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defendant in the courts of the state under those statutes.

The defendant demurred to the complaint on the grounds, among
others, that there was a defect of parties defenant, in that all
the stockholders were not made defendants, and also, that the
complaint did not state facts sufficient to constitute a cause of
action. The court under the circums tances, placed its own
construction upon the statutes and decided that the provision of
the Constitution referred to is not self-executing; and that
statutes were enacted to maxe it effectual and that it was these
enactments not the Constitution itself which the plaintiff

sought to enforce. It was held that the statutes set forth

in the complaint provide for a special and peculiar remedy and
were "intended to operate and be enforced only within that
jurisdiction."” It was pointed out that it would be clearly im-
possible to enforce some of their provisions in New York state;
and, hence, if it was apparent that they could not as a whole
scheme be given full effect in New York, some particular pro-
vision ought not to re detached from the general context for the
purpose of ascertaining whether or not it is enforceable be-

yond the local Jjurisdiction, but they should be construed as a
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whole. It was further pointed out that in New York the lia-
bility of a stocxholder te the corporate creditors seems to be
regarded as contractual oaly up to the time when the capital
stockt has been fully paid in; and that in the case under con-
sideration the liatility could not te said to arise upon con-
tract in the general sense, as it would not exist cut for the
terms of the statute. "The voluntary purchase of the stocx by

the defendant would not of itself create any liability." And,

so, the liability in this case was held to be a secondary and
special liability, conditional upon the failure of the corpora-
tion itself which owes the debt to pay it. [t was held, more-
over, that if the action could be maintained, under any circum-
stances, in New York it must be in the form and by such proced-
ure as li<e liarilities created tiwnder New York statutes are
enforced against New Yorxk citizens. But in New Yorz an action
at law by a single creditor against a single stockholder for the
recovery of a certain sum of money cannot be maintained under
the New York statutes declaring the liability of stocxholders.
In such cases a suit in equity must be brought by or in behalf

of all the creditors against all the stoctholders. Since in
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this action neither the number ot stoc-holders nor the amount
of the capital stoc« were stated, it was held that the equit-
able proportion of the debts which the defendant should pay
de

could not be }ermined. The court deemed it unfais to compel
the defendant to pay this claim and then leave him to another
action or, perhaps, several actions in several states, to ob-
tain contritution from the other stockholders. To carry out
the purpose of the law there should be a proceeding in equity for
an accounting, to which all the stoc«<holders are made parties.
Thus, it may be said that it was held in this case, that the
New York coﬁrts will not enforce the liability of a stockholder
in a 4ansas corporation, if it appears that those statutes pro-
vide a pecular and special remedy and that it will be impossible
to do complete justice to all the parties in interest.

It may be well to mention, in this connection, that much
the same doctrine is adopted by one of the lower courts of
Ohio in the case of Wgatt v. Moorehead, 7 Ohio Decisions 381
(1897). In that case, the Kansas statutes were set forth in

the plaintiff's petition, among other averments it was held that

the plaintiff ought not to be permitted to enforce in Ohio the
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remedy provided by the laws of £ansas until a proper proceed-
ing, the relation of the insolvent corporation and its cred-
itors and stockholders had been determined, and the amount which
each solvent stockholder should contribute had been ascertained.
It was also pointed out that since the defendant is '"not lia-
tle to any individual creditor, the latter ought not to be per-
mitted to recover to the full extent of the former's liability,
and compel him to institute a suit in anothes state, or it may
cre several suits in several states for contribution from the
other stoc«kholders.

The Supreme Court of Pennsylvania in the case of Cush-

ing v. Perot, 175 Pa, 66, held that in an action in that state
by a foreign creditor of a Kansas corporation against a stock-
holder therein to recover the liability imposed on stockholders
by the Kansas statutes an affidate of defense is sufficient
which avers that suit has already teen brought and judgment ob-
tained against the defendant in the state where the company was
incorporated on his liability as a stockholder and execution
hascbeen levied on his real estate there. Mr. Justice

Mitchell, in his opinion, maxes this gstatement: "In regard to
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the <ansas statute under consideration, my individual opinion

is that by the weight both ofureason and authority the liability
created by it is contractual and should be enforced by any
court having jurisdiction of the parties "but as this was not
the point in issue in the case, he concludes by sayinz that
he leaves to be decided when they arise, the ultimate questions
whether the courts of Pennsylvania will enforce the $tatutory
liability under the ~ansas law, and if so, whether against
separate stockholders or only in the form provided by the
Pennsylvania practice in similar cases.

The Supreme Court of Rhode Island in the case of Hancock
Nat. Bank v. Farnum, reported in 40 Atl. Rep. 341 (18¢68),
sustained a demuﬁ@r to a complaint in an action brought by a cred-
itor of a KXansas Corporation against a stockholder to enforce the
latters liability. In his declaraiion, the plaintiff alleged
that the defendant owed the plaintiff a sum of money equal to the
amount of his stock under the laws of Kansas which were set forth.
The plaintiif alleged that according to the decisions of the
Supreme Court of xansas, the stockholder's liability is contract-

ual, several and transitory, and that, having been so decided,
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under the provisions of the United States Constitution relating to
the full faith and credit being given to statutes, decrees, and
Judgments of other states, this action should lie. But the

court pointed out that these opinions of courts are not judgments;
and that the portion of the opinion in Howell against Manglesdorf,
supra , as to the liability being statutory and irn the nature of

a guarantee was really a dictum. It was asserted that even an
opinion of the Kansas court which declared the liability to be
contractual would not be binding because it would net be a judg-
ment, to which full faith and credit must be ziven. The court
construed the liability imposed by the xansas statutes to be a mere
statutory liability, "incidental to ownership of stock"w rather
than a contract, which is not enforcable under the laws of Rhode
Island, and which comity did not require it to enforce.

The foregoing seemed to be all of the cases on the enforcement
outside of the state of Kansas, of the statutory liability of
stockholders in Kansas business corporations, which have risen
prior to the year 1899. For the study of these decisions it

is apparent that there is no little difference of opinion on

this questien among the courts of different jurisdictions, some
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of this diversity arising from the difference in the point of
view taken and some of it being in direct conflict. Accordingly,
a discussion of the important points involved is rendered necessary

in order to serve as a conclusion fOIﬁhis investigation of the

decisions on the question. .
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CONCLUSION.

The difference of opinion, referred to, arises over both
the nature of the liability and the manner of its enforcement.

As to the nature of the liability, it may be said that while
the courts are agreed that the liability of a stocxholder for the
debts of the corporation to the extent of the amount unpaid upon
his stock is contractual and hence should be enforced in any
Jurisdiction where personal service upon the defendant may be
had, yet some courts contend that a liability to thegcorporate
creditors which is declared to co ntinue after the stock is fully
paid for is merely statutory aﬂd comity does not regquire the courts
of other states to enforce. In other jurisdictions, on the
other hand, it is held that this liability, while statutory,
in the sense that it does not exist at common law but is

imposeqpy statue, must be deemed to be contractual and
extra

e g ) )
enforcable,tefritorially » since it arises upon the contract of

subscription to the capital stock of the corporation, the

stockholder being considered to contract with reference to all
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the provisions of the charter and statutes creating the
corporation. In some decisions it has been said that this
liability is in the nature of a contract of guaranty.

As regards those courts which construe this liability to te
purely statutory, at least one of the cases already cited -~
the Rhode Island case of Hancock Nat'l Bank v,: Farnum, supra
seems to clearly hold that the personal liability imposed by
the Kansas statute is merely statutory, " incidental to owner-
ship of 8tock" rather than contractual; and that comity does not
require it to be enforced by other states. In Marshall v.
Sherman, supra , it was pointed out that in New York, a
stockholder's liability to the corporate creditors up to the
time all of the capital stock is paid in might be considered
contractual and that the "double'" liability imposed by the Kansas
statute cannot be considered as arising upon the contract,
in the general sense.

On the other hand, several of the United States Circuit

Court decisions, and decisions from California, Michigan and

Missouri, whici: have been cited, declare that this liability
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is contractual in nature arising upon the subscription to stocwu
and may be enforced by the courts of other states than
Kansas.

Doubtless much may pe said in favor of either view. From
the standpoint of the stockholders, it would seem but fair that
they should not be held liable for the debts of the corporation
beyond whatever may remain unpaid upon their susscriptions
to the capital stock. When the capital is once paid in,
those who deal with the corporation ought to be compelled to
contract with that alone in view, and not expect to holgd the
stockholders as guarantors of the payment of the corporate
debts. In fact, the corporation laws of some states, such as
I[1linocis and New Yorx, do not hold stockholders to any personal
liability to creditors after the capital stock has been fully
paid in. To be sure, a corpovration is a somewhat different
entity to deal with than a single person or a partnersahip,
but those who do business with it ought to loox out for themselves
and not expect to rely upon more than the actual assets of the

corporation. One who deals with a merchant, for example,
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who is conducting a business in his own name and on his own
behalf, is not permitted by statute to look to some third person
for the payment of the merchant's debts. He must look to the
property of the merchant, and if hé has been so imprudent as
to trust the merchant twoo far, he must bear the loss. Of
course, the wrongful acts of the of{ficers of a corporation are
not to be excused; but there are usually statutes which particul-
arly provide for such cases, making those oificers themselves
liable. Hence, much may be said in favor of the argument
that the '"double" liability imposed by the Kansas statute is
purely statutory and ought not to bé enforced extraterritorially.
But, on the other hand, it seems to le the opinion of many
authorities that the stogkholder in subscribing to the stock
must be deemed to contemplate the law undew which the corporation
was created, and must abide by it.

As to the method prescribed for enforcing this liability
anotHer important difference of opinion exists.

While it is generally conceded that the summary proceediné

to procure execution against the stockholder after return of



execution unsatisfied against the corporation is a special

remedy which will not be enforced outside of the state of Kansas,
many of the decisions cited, such as those of the federal courts,
California, Michigan and Missouri held that the alternative
remedy of action to charge the stockholder with the amount of

the judgment wis transitory and may be brought in other jurisdict
ions than Xansas.

But in Marshall v. Sherman supra, the court construed the
Karisas statute (§32) providing for both of these remedies as
a whole and thedeclined to separate the two remedies, holding
that tne statute provided peculiar remedies which would not be
enforced.

In most of the cases cited the action against the stock-
holder was brought upon a judgment obtained in fansas obtained
against the corporation, but in one or two of the decisions
at least the court referred to the Kansas statute (§44) provid-
ing for an action against the stockholders of any corporation
which had been dissolved leaving debts wnpaid. In Fowler v.

Lamson, sgpra , and Tuttle v. Nat. Bank, supra, it is spoken of
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as a special remedy, probably bhecause it is provided that the
action may be brought against the stoc<holders without ,oining
the corporation and also in case any of the stoc<holders are
unacle to pay their share of the execution the deficiency
shall be divided among the others.

It would seem)however, that an action at law or in eqguity
to chargce the stocxholder with the amount of the judgment
upon which execution could not e satisfied against the corpor-
ation, is not a peculiar or special remedy. The courts of other
states are capable of entertaining it and should give due
respect to the judgment obtained in Kansas, since the United
States Constitution provides that "full faith and credit shall
be given in each state to the public acts, records, and
Judicial proceedings of every other state." But, according
to the Illinois and Massachusetts decisions, the <ansas laws
creating the liability, and their judicial interpretation in
that state must be pleaded as facts.

The Kansas statute does not state whether the action

shall be brought in law or equity. While the federal courts,

and courts of California, Michigan, and Missouri have permitted
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a single creditor to bring such an action at law against a

single stockholder, it is manifest that complete justice to
A

all parties interested can hardly be done in such an action.

It is possible for a dishonest creditor to recover the full

amount of his claim against a stockholder in one state and then

recover against the stockholders in distant states. More-

over, it would be difficult and expensive for one stocx-
holder in one state to compel contribution from other stock-
holders scattered, perhaps, throughout the country. In
Marshall v. Sherman, supra, the court suggested that a pro-
ceeding in equity for an accounting, to which all the stock-
holders are parties should be had. In this manner the pre-
perty share of the debts which each stockholder should pay
could be detemmined.

Likewise, the court in Tuttle v. Nat. Bank, supra, point-
ed out that the proper proceeding in such a case is for the
courts of the state in which the corporation existed to state
an account, wind up its affairs, and determine the relations
of the stockholders, creditors, and the corporation, to each

other, before attepting to enforce the liability of stock-
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holders in other states: and then if necessary, the creditors
the

may appeal to the courts of +the states whererther stocxholders

are dominciled for adequate relief.

Although the liability is a several one against each
stockholder, the federal court in the case of New York Life
Ins. Co. v. Beard, supra, permitted a bill in equity against a
number of stockholders to be, in order to avoid multiplicity
of suits.

Perhaps, the best solution of this probiem is that which
is suzgested by the opinion in Cushing v. Perot, supra, namely
that a receiver be appointed by thes court to take chargeof the
assets and represent all parties both creditors and stock-
holders and pursue the common remedy for the benefit of all the
creditors. In this way the rights of each person might be
protected and no one be compelled to pay more than his fair
proportion. To be sure, the authorities are by no means
reconcilable as to the right of a receiver of a corporation to

sue in behalf of the creditors to recover the statutory

liability of stockholders (1). Some of tHe Illinois and
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(1) High on Receivers, £317a.
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New Yorkt decisions seem to deny this right. The receiver can-

not do this, it is said, because this liability is not an
asset of the corporation which passes to the receiver cut it
is an obligation which runs directly from the stocx hodider
to the creditor (1)s+ Brown v. Trail, supra, although the

court in Cushing v. Perot, supra, seems to have been cogni-

zant of this general rule, it accepts that, if the liability
under the £ansas statutes 1is contractual, then it should be
regarded as an asset for the payment of the corporate debts
and the right to sue upon it should pass to the receiver.

In conclusion, it may be said that, thus tar the greater
number of the décisions have favored the enforcement of the
statutory liability of stockholders in Kansas corporations,
but some authority of great weight has taken an opposite

-

position. The arguments are not all on one side, by means,

but it may bafely be asserted that this statutory liability
is lixely to be enforced in most Jurisdictions, if the proper
procedure is followed, except in cases where the substantive
right itself is denied.

(1) Coox on Corporations, §218.

al..I..‘I.....l.ll.....g.'.
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