











Summer 1995) Labor and the Global Economy 1013

the courts relied on the Foley Bros. rationale that Congress was pre-
sumed to have been concerned primarily with domestic problems when
it legislated. They treated the no-extraterritoriality presumption as a rule
of construction regarding Congressional intent.

While the presumption against extraterritorial jurisdiction remained
firm for a long time in labor cases, there were departures in commercial
law cases almost from the outset. In 1911, barely two years after the
American Banana Co. decision, the Supreme Court applied the Sherman
Act to an agreement made in England to monopolize U.S. tobacco
imports and exports in the United States v. American Tobacco Co.
case.''® In 1927, the Court applied the Sherman Act to American compa-
nies who conspired to conduct a monopoly wholly in Mexico in United
States v. Sisal Sales Corp." It justified its result by reasoning that the
monopoly would have direct effects within the United States.'? In Sisal
Sales Corp., the Court avoided overruling American Banana Co. by
narrowly interpreting “extraterritorial” so as to exclude from its defini-
tion those deliberate acts by conspirators that “brought about forbidden
results within the United States.”'"

In 1945, Judge Learned Hand of the Second Circuit articulated a
new principle for extraterritorial jurisdiction. In U.S. v. Aluminum Co. of
America,"" he held that the Sherman Act applied to a group of non-U.S.
nationals who allegedly formed a conspiracy to control a product mar-
ket, even though the acts occurred outside the United States and there
was no domestic conduct on which to base jurisdiction.''> Judge Hand
argued that there was jurisdiction under the Sherman Act when a defen-
dant outside the territorial United States had acted with the intent of
producing an effect inside the U.S. or had taken actions which, in fact,
produced a domestic effect.''® This new principle of jurisdiction based
on domestic intent or effect led to vastly expanded use of extraterritorial
jurisdiction, particularly in the areas of antitrust, securities, and trade-
mark laws.'"

110. 221 U.S. 106, 184 (1911).

111. 274 U.S. 268 (1927).

112, Id. at 276.

113, Id. See generally Jonathan Turley, “When in Rome”: Multinational Misconduct and
the Presumption Against Extraterritoriality, 84 Nw, U. L. REv, 598, 608-13 (1990); Michael

F. Beausang, Jr., The Extraterritorial Jurisdiction of the Sherman Acr. 70 Dick. L. Rev. 187,
189-90 (1966).

114. 148 F.2d 416 (2d Cir. 1945).
115. Id. at 443.
116. Id.

117. See, e.g., Matsushita Elec. Indus, Co. v. Zenith Radio Corp., 475 U.S. 574 (1986)
(extraterritorial application of Sherman Act); Continental Ore Co. v. Union Carbide & Carbon
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In 1993, the Supreme Court expanded the extraterritorial reach of
the Sherman Antitrust Act still further. In Hartford Fire Ins. Co. v.
California,"® the Court applied the Act to conduct which occurred
exclusively in England and which was lawful under British law. The
defendants, U.S. and foreign insurers and reinsurers, were accused of
agreeing to boycott certain U.S. insurers in order to force them to
change the terms of the coverage they were offering to their customers.
The foreign defendants, together with the British government as amicus
curiae, argued that the conduct was perfectly legal under British law,
and that to apply the Sherman Act to such conduct would disrupt a
comprehensive regulatory. scheme of the insurance and reinsurance
market which the British Parliament had established.'"® The Supreme’
Court rejected this argument, finding that there was no actual conflict
between U.S. law and British law. Rather, the Court stated that neither
the Sherman Act nor the British law required the defendants to engage
in conduct that violated the other country’s laws. It held that the defen-
dants could only engage in conduct which was lawful under both sets of
legal rules.'® Hartford Fire Ins. Co. made it clear that the Court will
place few, if any, limits on the extraterritorial application of the U.S.
antitrust laws,"!

Despite the steady expansion of extraterritorial jurisdiction in com-
mercial law cases, courts refused to apply extraterritorial jurisdiction in
labor cases for a long time.'? However, in recent years, the rationale for
finding no-extraterritorial jurisdiction has shifted away from the Ameri-
can Banana Co. presumption approach toward an international

law/comity approach. For example, in ILA v. Ariadne Shipping Co.,'> a

Corp., 370 U.S. 690 (1962) (extraterritorial application of Sherman Act); Steele v. Bulova
Watch Co., 344 U.S. 280 (1952) (trademark claim under Lanham Act applied
extraterritorially); Schoenbaum v. Firstbrook, 405 F.2d 200 (2d Cir. 1968) (extraterritorial
jurisdiction for Securities Exchange Act cases).

118. 113 S.Ct. 2891, 125 L.Ed.2d 612 (1993).

119. Id. at 2910, 125 L.Ed.2d at 640,

120. Id. at 2910-11, 125 L.Ed.2d at 640-41.

121. After Hartford Fire Ins. Co., the only limitation on the extraterritorial reach of the
Sherman Act, and other commercial laws by analogy, is Congressional intent. However, as
Professor Lea Brilmeyer has shown, Congressional intent in this area is a legal fiction in
which intent is often imputed on the basis of unstated judicial policy preferences. See Lea
Brilmayer, The Extraterritorial Application of American Law: A Methodological and Consti-
tutional Appraisal, LAw & CONTEMP. PrROBS., Summer 1987, at 11, 35.

122. Turley, supra note 113, at 617-18. See also Jonathan Turley, Transnational Dis-
crimination and the Economics of Extraterritorial Regulation, 70 B.U. L. Rev. 339 (1990)
(discussing employment discrimination statutes which have proven controversial for courts in
resolving extraterritorial claims).

123. 397 U.S. 195 (1970).
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1970 maritime labor case, the Supreme Court held that the NLRB had
jurisdiction over a U.S. union’s picketing of a foreign ship which em-
ployed foreign and U.S. longshore workers. In reaching its result, the
Court distinguished a long line of maritime labor cases where the no-
extraterritorial jurisdiction presumption had been applied. The Court
reasoned that the picketing in ILA v. Ariadne dealt with the wages paid
to American workers and hence did not seek to interfere with the labor
relations of a foreign vessel.'**

In 1991, the Supreme Court explicitly adopted an international
law/comity approach to extraterritorial jurisdiction in the case of
E.E.O.C. v. Arabian American Oil Co. [“Aaramco”].'”® There the Court
refused to apply Title VII of the Equal Employment Opportunity Act to
a U.S. citizen working for a U.S. firm in Saudi Arabia. In explaining its
conclusion, the Aaramco Court did not speak of the implied or express
territorial reach of the legislation. Indeed, Title VII contains both statu-
tory language and legislative history which manifest a Congressional
intent that the statute be applied to extraterritorial conduct.'?® Rather, the
Court justified its result solely on the basis of international law princi-
ples. The Court said it should not interpret a statute in a way that causes
a conflict with the laws of another nation. Thus, it found no jurisdiction.

As the Court’s view of the territorial reach of labor legislation has
expanded since the 1970s, the National Labor Relations Board’s
(NLRB’s) notion of the territorial reach of its own jurisdiction has also
expanded. In 1975, the NLRB applied the National Labor Relations Act
(NLRA)'? extraterritorially to an American corporation that had dis-
criminated against an American employee who worked at the company’s
Canadian facility. The employee was fired for attempting to unionize the
company’s Canadian location.'”® The NLRB used a center-of-gravity
analysis to determine that it had jurisdiction. It found that a number of
factors indicated that the employee’s job, while physically in Canada,
was actually governed by policies set in the United States.'” This ap-
proach directly contradicted the Supreme Court’s approach in New York
Central Ry. and Foley Bros.

In 1977, the NLRB reversed its longstandmg policy of declining to
assert jurisdiction over the commercial activities of foreign governments

124. 397 U.S. at 198-201.

125, 499 U.S. 244 (1991).

126. 499 U.S. at 266-67 (Marshall, J., dlssentmg)
127. 29 US.C. §§ 151-169 (1988).

128. Freeport Transp., Inc., 220 N.L.R.B. 833 (1975).
129. Id. at 833.
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and their agencies operating within the United States.'*® In 1979, the
NLRB ruled that the NLRA applied to a U.S. ship operating within
Brazil.""! The Board found that because the ship carried a U.S. flag, it
was, for legal purposes, U.S. territory to which the laws of the United
States could be applied.'” All of these developments signalled an expan-
sion of the NLRB’s view of the statutory and discretionary scope of its
extraterritorial jurisdiction.

In the past few years, the circumstances in which courts and the
Labor Board have applied the NLRA extraterritorially have expanded
significantly. The Second Circuit has held that the Railway Labor Act
has extraterritorial application in a case in which a U.S. union bargained
with a U.S. carrier over working conditions on foreign soil.'** There are
presently two cases pending for review by the full NLRB which involve
the issue of the NLRA'’s application to employees working overseas. In
both cases, the administrative law judge applied the statute
extraterritorially and the case is before the NLRB on appeal.”™ In two
recent cases, federal appellate courts have applied the NLRA to extrater-
ritorial conduct. In 1992, the Eleventh Circuit applied the secondary
boycott prohibitions to an American union that had requested Japanese
unions to exert economic pressure against their own Japanese employ-
er.” In doing so, the Court rejected the union’s argument that there was
no extraterritorial application of the NLRA. It held that union conduct
which had the “intent and effect” of gaining an advantage in a labor
dispute in the U.S. was within the reach of the statute.'* The court went
on to reinterpret the presumption against extraterritoriality as “a pre-
sumption that Congress intended to avoid ‘clashes between our laws and
those of other nations which could result in international discord.” ™

130. State Bank of India, 229 N.L.R.B. 838 (1977). See also The North American Soccer
League, 236 N.L.R.B. 1317, 1322-25 (1978) (Bd. Member Murphy, dissenting in part)
{arguing that Board should include Canadian soccer players in bargaining unit of North
American Soccer League).

131. Alcoa Marine Corp., 240 N.L.R.B. 1265 (1979).

132. Id.

133. Local 553 v. Eastern Air lines, 695 F.2d 668 (2d Cir. 1983); contra Independent
Union of Flight Attendants v. Pan Am. World Airways, Inc., 132 L.R.R.M. (BNA) 2520
{N.D. Cal. 1989) (holding that the Railway Labor Act did not apply to foreign-based employ-
ees).

134. Avco Corp. and International Union, 313 N.L.R.B. 1357 (1994); Computer Science
Raytheon and 1.B.E.W., Case No. 12-RC-7612.

135. Dowd v. International Longshoremens’ Ass'n, 975 F2d 779 (11th Cir. 1992).

136. Id. at 788.

( 99137. Id. at 789 (quoting E.E.O.C. v. Arabian American Qil Co., 499 U.S. 244, 248
1991)).

HeinOnline -- 16 Mch. J. Int’| L. 1016 1994-1995



Summer 1995) Labor and the Global Economy 1017

In 1994, the Fifth Circuit held that the NLRB had jurisdiction over
unfair labor practice charges filed by U.S nationals who were employed
on a U.S. vessel that was operating indefinitely in Hong Kong.'® In
N.LR.B. v. Dredge Operators, the Fifth Circuit affirmed the NLRB’s
assertion of jurisdiction to hear an unfair labor practice charge asserted
against a shipping corporation. The shipping corporation required the
shipper-employer to bargain with the union elected to represent the
ship’s crew. The ship was a U.S. flag vessel, but at the time of the
relevant acts, it operated exclusively in Hong Kong. The Fifth Circuit
held the NLRB had statutory jurisdiction because the ship was a U.S.
flag ship, and thus was American territory. Therefore, the court said that
the application of the NLRA was not extraterritorial.'® The court reject-
ed the argument that the NLRB should not exercise discretionary juris-
diction on grounds of international comity, finding that there was no
actual conflict between application of the NLRA and the requirements
of Hong Kong law,'®

The no-extraterritorial principle has not evaporated in labor law, but
its rationale has changed. For example, the Second Circuit recently
refused to uphold a jurisdictional claim arising under Section 301 of the
Labor Management Relations Act brought by foreign workers against
their employer, a foreign subsidiary of a U.S. corporation, in Labor
Union of Pico Korea, Ltd. v. Pico Prods., Inc.'"' However, in explaining
its decision, the Court relied on an international law or comity rationale.
It said that to construe Section 301 to “enforce collective bargaining
agreements between foreign workers and foreign corporations doing
work in foreign countries”'*? would lead to “ ‘embarrassment in foreign
affairs.’ !4 |

All of these case law developments indicate that there has been a
change in the attitudes of courts and agencies about the scope of juris-
diction to U.S. labor laws. These changes are consistent with similar
changes occurring in the legislative and executive branches of govern-
ment. '

138. N.L.R.B. v. Dredge Operators, Inc., 19 F.3d 206 (5th Cir. 1994).
139, Id. at 211.

140. Id. at 213-14.

141, 968 F2d 191 (2d Cir. 1992).

142. Id. at 195.

143, Id. (quoting McCulloch v. Sociedad Nacional de Marineros de Honduras, 372 U.S.
10, 19 (1963)).
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(b) Extraterritorial Provisions in Labor Legislétion

On two occasions in the past ten years, Congress expressly provided
for extraterritorial application of certain U.S. labor laws. It amended the
Age Discrimination in Employment Act in 1984, and the Civil Rights
Act in 1991,"" making both statutes applicable to U.S. corporations
employing U.S. workers and operating overseas.'* Each of these amend-
ments was enacted in response to Supreme Court rulings to the con-
trary,’” and both involve anti-discrimination laws. In addition, the
Americans with Disabilities Act of 1990 is coextensive in its extraterri-
torial application with the Civil Rights Act of 1991 so that it also
applies to American corporations operating overseas.'

In 1992 Congress considered a bill that would make the Natlonal
Labor Relations Act apply to all U.S. companies and their subsidiaries
operating in any country that is a signatory to a Free Trade Agreement.
The provision was attached to the ill-fated Workplace Democracy Act of
1992, which was stalled in the House Education and Labor Commit-
ee.'” However, these legislative developments demonstrate a legislative
willingness to apply some U.S. labor laws extraterritorially — a willing-
ness which may soon be extended to other U.S. laws.

(c) Extraterritorial Application of U.S. Labor
Law Through Trade Pacts

In addition to recent judicial and Congressional efforts to make U.S.
labor law extraterritorial, and apply it as such, there have been similar
developments from the Executive Branch. Prior to NAFTA, several U.S.
trade laws contained provisions which permitted the Executive Branch

v144. Older Americans Amendments of 1984, Pub. L. No. 98-459, 98 Stat. 1767 (1984)
(codified as amended at 29 U.S.C. § 630(f) (1988)).

145, Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071 (1991) (codified as
amended at 42 U.S.C. § 2000e(f) (Supp. III 1991)).

146. See generally Joy Cherian, Enforcement of American Workers’ Rights Abroad, 43
LaB. L.J. 563, 563-64 (1992) (discussing these amendments).

147, See Pfeiffer v. Wm. Wrigley Jr. Co., 755 F.2d 544 (7th Cir. 1984). See generally
Derek G. Barella, Checking the “Tr:gger-Happy Congress: The Extraterritorial Extension of
Federal Employment Laws Requires Prudence, 69 IND. L.J. 889, 899-903 (1994) (discussing
the court cases that prompted amendments to the Age Discrimination in Employment Act and
the Civil Rights Act); James M. Zimmerman, Extraterritorial Application of Federal Labor
Laws: Congress’ Flawed Extension of the ADEA, 21 CorNELL INT’L L.J. 103, 115-18 (1988)
(discussing the amendment to the Age Discrimination in Employment Act).

148. Pub. L. No. 101-336, 104 Stat. 327 (1990) (codified at 42 U.S.C. §§ 12101-12213
(Supp. 111 1991))

149, Barella, supra note 147, at 899-900.
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to withhold trade privileges with other countries that did not give their
workers certain basic protections, including protection for the right to
organize. Of these laws, the most notable were the 1983 Caribbean
Basin Initiative (CBI), the 1984 Amendments to the Generalized System
of Preferences (GSP), the Omnibus Trade Act of 1988, and the Overseas
Private Investment Corporation Act of 1985.' All of these acts gave the
Executive Branch the power to apply U.S. labor laws extraterritorially
by importing their norms into trade decisions. These provisions have
been utilized from time to time by U.S. Presidents and by other execu-
tive agencies that regulate trade. For example, in 1987, President Rea-
gan, acting pursuant to the 1984 amendments to the GSP, denied trade
preferences to Nicaragua, Paraguay, and Romania on the basis of their
alleged labor rights violations. "'

ITII. COMPARING AND EVALUATING THE FOUR MODELS

Part II identified and described the four models of transnational
labor regulation that have emerged in recent years. The four models can
be compared along two dimensions. First, the two European models of
transnational labor regulation are integrative, seeking to unify labor
norms and labor standards. In comparison, the two North American
models are interpenetrative, seeking to enforce cross-border norms on a
one-time, situation-specific basis. Second, the models can be distin-
guished according to their respective implementation requirements. Two
of the models — preemptive legislation and cross-border enforcement
— are multilateral in the sense that they rely for their implementation
on actions by several countries jointly implementing a particular labor
standard. Neither preemptive legislation nor cross-border enforcement
can occur unless two or more nations decide to apply a particular labor
regulation. In contrast, the other two models — harmonization and

150. For a description of each of these measures and others that preceded them, see
Steve Charnovitz, The Influence of International Labour Standards on the World Trading
Regime: A Historical Overview, 125 INT'L LAB. REv. 565 (1987) [hereinafter Influence of
International Labor Standards);, Steven Charnovitz, Fair Labor Standards and International
Trade, 20 1. oF WORLD TRADE L. 61 (1986), See also Thomas R, Howard, Note, Free Trade
Between the United States and Mexico: Minimizing the Adverse Effects on American Workers,
18 WM. MITcHELL L. REv, 507, 518-22 (1992) (discussing U.S. initiatives to link labor
conditions to trade); Cowie & French, supra note 73, at 16-19; Ian C. Ballon, The Implica-
tions of Making the Denial of Internationally Recognized Worker Rights Actionable Under
Section 301 of the Trade Act of 1974, 28 VA. 1. INT'L L. 73 (1988).

151. Charnovitz, Influence of International Labor Standards, supra note 150, at 573-74.
In 1987, the Overseas Private Investment Corporation also withdrew insurance coverage from
projects in Nicaragua, Paraguay, Romania, and Ethiopia for their failure to adopt internation-
ally recognized worker rights. /d. *
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extraterritorial jurisdiction — are unilateral in the sense that they can be
implemented by the unilateral action of one country. Extraterritorial
jurisdiction is the ultimate unilateral form of transnational regulation; it
is one country imposing its own, unilaterally-devised domestic labor
standards on another country. Harmonization is also unilateral in its
implementation — it requires that each country alter its own domestic
laws in order to “approximate” the laws of other nations.'®

Using these two dimensions of comparison, the four models can be
arranged in the following four-part box:

Four MODELS OF TRANSNATIONAL LABOR REGULATION

multilateral unilateral
implementation implementation

integrative preemptive legislation harmonization
approaches

interpenetration cross-border extraterritorial
approaches enforcement jurisdiction

Seeing the dimensions of similarity and difference makes it possible to
evaluate the four models and to develop criteria to help decide which
one to advocate.

To approach the policy question, however, it is necessary to con-
sider the objectives of transnational labor regulation. Part I described the
various problems that globalization causes for labor: the weakening of
labor’s bargaining power; the potential for a labor standards race-to-the-
bottom; regulatory competition; the potential for organizational fragmen-
tation due to an inability to organize on an international basis; and the
deterioration of labor’s role in national and international political life.
This section explores how the different models of transnational labor
regulation discussed in detail in Part II address each of those problems.
In addition, this section addresses several other goals that are often
posited for transnational labor regulation, goals such as raising labor
standards, increasing trade by eliminating regulatory barriers to trade,

152. While harmonization assumes that a country will act unilaterally when it revises its
labor laws to conform to another set of legal norms, one could argue that harmonization is
multilateral in that a multilateral agency sets the norms and imposes the sanctions and incen-
tives for a country to harmonize in the first place. However, within the context of a multilat-
erally-established harmonization directive, harmonization is unilateral because it requires each
member state to act unilaterally in devising and revising its domestic regulations,
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and promoting international cooperation. The latter two differ from the
other goals discussed in that they aim to benefit nonlabor groups —
business, consumers, citizens, and so forth. These additional goals must
factor into any policy conclusion about desirable modes of labor regula-
tion.

As we shall see, each of the models promotes different goals, and
some models are impediments to the attainment of other goals. Indeed,
there is no ideal model that can achieve all of the goals of transnational
labor regulation.

A. Preemptive Legislation

The model of regulation that is most likely to limit runaway shops,
prevent labor standards races-to-the-bottom and discourage regulatory
competition is the one that is most effective at setting uniform labor
standards across national boundaries. Uniformity in labor standards
would prevent the phenomenon of regulation-shopping, in which cor-
porations move to the least restrictive regulatory environment. Unifor-
mity would also eliminate union fears that by advocating protective
legislation, they are contributing to capital flight and costing union
members their jobs. Where uniformity in labor regulation cannot be
achieved for either political or pragmatic reasons, an alternative is to
adopt regulations that set a floor of rights, such as a minimum wage or
minimum safety standards, above which parties can further negotiate. If
the floor of labor rights is high enough, it will also have a deterrent
effect on runaway shops and races-to-the-bottom, although not as power-
ful a deterrent as uniform labor standards.

In theory, uniformity can be achieved most effectively through the
EU model of preemptive legislation since the very purpose of this model
is to set uniform employment standards. To the extent that the EU
Commission has the power to set rules and enforce regulations for labor
standards in its member countries, it minimizes the possibility of a labor
standards race-to-the-bottom.

In addition to setting uniform standards directly, the EU could
legislate rules that would encourage the development of transnational
unions which could then bargain for uniform transnational labor stan-
dards. That is, preemptive legislation has the potential of creating a
uniform set of legal regulations to facilitate cross-border collective bar-
gaining. This would make it more feasible for unions to organize and
coordinate bargaining strategies on a transnational basis. Accordingly,
preemptive legislation is a strategy that could prevent organizational
fragmentation and counteract the weakening of labor’s bargaining power
that globalization initially creates.
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A further strength of the preemptive legislation model is that it
furthers the goal of encouraging international cooperation. Indeed, both
of the European integrative approaches have as their goal not merely
integration, but actual unification of regulatory regimes. These ap-
proaches carry the prospect of developing, over time, shared norms and
collaborative means by which to implement those norms. Furthermore,
the integrative models are part of an economic strategy that has a polit-
ical goal — to achieve the unification of Europe into a single political,
juridical and economic unit. Thus, the preemptive legislation model, as
well as the harmonization model, is likely to foster international coop-
eration and interdependency that will make overt international aggres-
sion between EU members less likely.

The limitations on the preemptive legislation model are primarily
practical ones. The model requires multilateral action for its implemen-
tation, and it is extremely difficult to gain the necessary consensus to
actually set labor standards. To date, the European Commission has only
utilized its legislative power to set labor standards on a few issues, and
it has not attempted to set any uniform rules governing collective bar-
gaining, strikes, and other forms of collective action. Indeed, most
observers predict that the EU is unlikely to attempt any preemptive
legislative, or even harmonization, in the area of unionism or collective
bargaining in the foreseeable future. Therefore, while the preemptive
legislation model could theoretically eliminate barriers to trade by
equalizing labor standards and labor rights, in practice it is not likely to
do so in the near future. And, without a uniform framework of legal
rules to govern collective bargaining, the preemptive legislation model
cannot prevent organizational fragmentation or the weakening of labor’s
bargaining power that globalization entails.

There is a further drawback to the preemptive legislation model.
Both integrative models are well suited to further the goals of interna-
tional cooperation, world peace, and the establishment of a floor of
labor standards, but they are not necessarily the models that will provide
the highest labor standards or the best legal protection for workers. The
integrative models rely on consensus between nations, so that there is a
tendency for least common denominator regulations to emerge. This is
the phenomenon of “harmonization downward” that has been widely
discussed amongst scholars in the European Community." The dynamic
of harmonization downward was apparent in 1989 when the EU nations

153. See, e.g., Streeck & Schmitter, supra note 3, at 152; Manfred McDowell, NAFTA
and the EC Social Dimension, 20 LAB. STUD. J. 30, 40-47. See also Charny, supra note 7, at
451-52 (arguing that harmonization leads to levelling downward of disclosure requirements in
corporate law).
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could not enact the Social Charter due to the objections of Great Britain.
It is a dynamic that could, under an integrative model of labor regula-
tion, lead to the triumph of the weakest regulatory regime.

There is yet another problem with the model of preemptive legisla-
tion. One of the most important goals of transnational labor regulation is
to preserve a role for labor in political life and to preserve labor’s
political clout.' The preemptive legislation model diminishes the role
of labor unions in politics by taking issues of labor relations out of the
reach of the national political processes and placing them in multilateral
agencies.'” Preemptive legislation by definition moves labor legislation
from the national political arena into a multilateral arena. At present,
unions exist in nation-specific environments; they are not major players
in transnational decision-making bodies. In the EU Commission, votes
are cast by country, not by political party or constituency-based group.
Yet national unions are rarely powerful enough in their home countries
to be empowered to speak for the country’s national interest in an
international policy-making setting. As a result, under preemptive legis-
lation, the influence of national unions becomes diluted and mediated.'*

B. Harmonization

The harmonization model of transnational labor regulation is similar
to preemptive legislation in most respects. That is, it fosters uniformity
in labor standards, thus counteracting labor standards races-to-the-bot-
tom. It also establishes a floor of labor standards and fosters internation-
al labor cooperation. : -

There are, however, some differences in the ability of the two
integrative models to achieve the policy goals discussed above. First,
harmonization, unlike preemptive legislation, relies on unilateral action
by each member country. This feature makes it highly unlikely that
directives on labor standards will be implemented in the same way in all
the EU countries. To the contrary, harmonization permits a wide range
of variation as to the appropriate way to implement directives. Thus,
harmonization is less likely to create uniformity in labor regulations than

154. See supra part 1.D.

155. This has sometimes been called the “democratic deficit” in the European Communi-
ty. See Gill, supra note 32, at 166; McDowell, supra note 153, at 45. See also ROGER
BLANPAIN, LABOUR LAW AND INDUSTRIAL RELATIONS OF THE EUROPEAN COMMUNITY 25
(1991).

156. For a thoughtful description of the role of interest groups in EC policy-making, see
Michael J. Georges, Interest Intermediation in the EC After Maastricht, Paper Delivered at
Conference on The Political Economy of the New Europe held at Cornell University (Nov.
13-14, 1992) (on file with Michigan Journal of International Law).
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will preemptive legislation. To the extent that uniformity in regulation is
desirable as an antidote to labor standards races-to-the-bottom, harmoni-
zation is less effective than preemptive legislation.

Harmonization can, however, establish a floor of rights. But in
doing so, it shares with preemptive legislation the potential problem of
setting a least common denominator floor, and thus of levelling down-
ward.

Harmonization has several advantages over the other models as well.
First, harmonization relies on unilateral action for implementation after
shared norms are articulated in the form of directives. From a practical
vantage point, this suggests that as difficult as it may be to enact labor
directives at the transnational level due to the difficulties of reaching
international consensus, it might be easier to reach consensus when
countries know they will retain autonomy at the implementation stage.
Indeed, the fact that the EU has many more directives than reglements
on labor issues bears out this insight.

Second, harmonization is a model of labor regulation that secures a
larger role for labor in national politics than does preemptive legislation,
As with preemptive legislation, harmonization directives require that
legal norms be set multilaterally, so the role of domestic iabor unions in
the norm-setting process is diminished. However, unlike preemptive
legislation, harmonization requires legislation to be enacted at the do-
mestic level to implement the directives. It thus presumes that labor
regulations will be debated, adopted, and interpreted at the level of the
nation-state. Consequently, harmonization will enable, indeed require,
unions to continue their efforts to influence lawmakers and other deci-
sion-makers at the national level.

Another possible advantage of harmonization over preemptive
legislation is that it is possibly more conducive to international peace
and cooperation. Harmonization sets in motion a process by which
countries bring their regulatory frameworks into consistency with one
another. It does not involve the external imposition of regulations, but it
does provide structured incentives for nations to alter their regulations in
a consistent way. Given the emphasis on internal change of a country’s
regulations, harmonization may be a process that engenders less conflict,
opposition, and backlash than preemptive legislation.

C. Cross-Border Monitoring

As discussed, the NAFTA model of cross-border monitoring and
enforcement has little to contribute to the goal of establishing uniform
labor standards or a floor of labor rights. The NAFTA Labor Side
Agreement’s cross-border enforcement model does not seek to raise or
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equalize labor standards. To the contrary, it provides disincentives for
member states to legislate labor protections because each state can be
sanctioned for not enforcing its own labor regulations. Furthermore, be-
cause NAFTA removes trade barriers without providing uniformity in
labor regulation, each country stands to lose business if it imposes a
higher level of regulation than do other countries. Therefore, cross-
border monitoring encourages races-to-the-bottom and regulatory compe-
tition, resulting in the lowering of labor standards."’

While labor is interested in finding a framework for transnational
labor regulation that eliminates or minimizes the possibility of labor
standards races-to-the-bottom, there are other groups who contend that
such races-to-the-bottom are not a problem from a policy-making per-
spective. Many free-traders argue that efforts to limit races-to-the-bottom
are disguised protectionism. They argue that permitting firms to relocate
in the lowest labor standards environment is desirable because it increas-
es trade and creates more efficient utilization of global resources, which
in turn fosters greater global wealth.'®

If the goal of transnational labor regulation is to increase trade and
eliminate labor regulations that act as barriers to trade, then one would
select a model of labor regulation that minimizes regulation, lowers
labor standards, and discourages regulatory uniformity. Thus, in fur-
therance of this policy goal, one would choose the NAFTA model of
cross-border enforcement and monitoring. But if one wanted to protect
labor standards, one would have to select a different model.

D. Extraterritorial Jurisdiction

The other North American model of labor regulation is extraterrito-
rial jurisdiction of national law. This model, in contrast to cross-border
monitoring, can promote regulatory uniformity. Extraterritorial jurisdic-
tion is the application of one country’s labor laws to other countries.
This method of achieving uniform labor standards requires only unilat-
eral action, making it relatively easy to implement. However, extra-
territorial application of domestic law unifies labor standards on a
piecemeal basis. Under it, some particular U.S. labor laws are applied to
some other countries, but there is no systematic application or enforce-
ment of an entire regulatory regime. It is a model that cannot create
uniformity in all facets of employment regulation and, therefore, it has
only limited ability to deter labor standards races-to-the-bottom or
regulatory competition.

157. Cowie & French, supra note 73, at 5-6, 20.
158. See Howse and Trebilcock, supra note 19, at 54-59.
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Extraterritorial jurisdiction, like cross-border monitoring, is not
integrative in its aspirations, and thus will not contribute to the formu-
lation of shared norms and uniform standards between nations. In addi-
tion, the extraterritorial jurisdiction model is detrimental to the goal of
international peace and cooperation. To the contrary, the exercise of
extraterritorial jurisdiction by U.S. courts and Congress is likely to
create tensions in the international arena and could potentially
destabilize international relations.'” The ability of a nation-state to
legislate and execute laws governing its own citizens is viewed as an
indelible mark of sovereignty. Nations react with intense hostility when
their citizens and activities within their own borders are made the sub-
ject of investigation and sanction by a foreign nation applying foreign
rules and procedures. Extraterritorial jurisdiction is thus a model that is
already producing international discord and is likely to produce more.'®

Extraterritorial application of U.S. law in the commercial law area
has been a particular source of controversy in recent years.'!' Some
countries have enacted blocking legislation designed to prevent the
application of U.S. law within their territories.'® There is no reason to
assume that extraterritorial application of U.S. labor law will be greeted
any more favorably by the international community.

Despite its dangers, however, extraterritorial jurisdiction has some
powerful virtues to recommend it. If the goal of transnational labor
regulation is to provide the best protection for labor, rather than to.
encourage international cooperation, then extraterritorial jurisdiction
might be the most effective approach. Under this approach, one country
simply imposes its domestic labor laws on another country without
having to achieve multilateral consensus. As a result, extraterritorial
jurisdiction is a model that has great potential for raising labor standards
in other countries. However, this can occur only if the country imposing
its labor regulations has relatively higher labor standards and a well
developed system of labor rights in the first place. If the labor
protections of the country exercising such extraterritorial jurisdiction are
weak, this model will not protect workers domestically or
transnationally.

159. See Barella, supra note 147, at 918 (urging Congress to use treaties rather than
extraterritorial application of labor law to achieve labor standards goals).

160. See, e.g., Cherian, supra note 146, at 564 (Commissioner of E.E.O.C. reports that
American companies complain that extraterritorial jurisdiction of U.S. employment laws
renders them uncompetitive).

161. See Brilmeyer, supra note 121, at 11 (noting hostility of other countries to extrater-
ritorial application of Sherman . Antitrust Act); Zimmerman, supra note 148, at 120-25
(describing international reactions to extraterritorial application of U.S. laws).

162. Zimmerman, supra note 147, at 120-21; Carl A. Cira, Jr., The Challenge of Foreign
Laws to Block American Antitrust Actions, 18 STAN, 1. INT’L L. 247, 253 (1982).
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There is a stronger argument in favor of extraterritorial jurisdiction.
Both North American interpenetration models retain a central role for
domestic governments to set domestic labor standards. Both cross-border
monitoring and extraterritorial jurisdiction are models in which labor
regulations are enacted domestically and enforced by domestic legal
processes. Rather than eradicate the role of domestic legislatures and
courts, the interpenetration models reinforce them. Therefore they also
retain a much greater role for labor unions to influence labor standards
by means of the domestic political process than do either of the integra-
tive approaches. For this reason, the interpenetration models are less
disruptive of existing organizations, constituencies, vested interests, and
power relations than are the European ones. With cross-border monitor-
ing, the beneficial effect of preserving labor’s role in domestic politics is
offset by the destructive impact on labor of the transnational race-to-the-
bottom that the model encourages. If the goal is to preserve unionism as
a vital element in our democracy, one would select extraterritorial
jurisdiction.

SUMMARY AND CONCLUSION

Part III described four models of transnational labor regulation that
exist in the Western world today, and assessed the ability of each of the
four models to address the problems that globalization causes for labor.
It is evident that each of the four models of transnational labor regula-
tion has different strengths and different weaknesses in relation to each
of the possible goals of transnational labor regulation. To choose be-
tween the models, it is necessary to set priorities between goals, as no
existing model can achieve them all.

For example, preemptive legislation has the capacity to create uni-
formity of labor regulation, eliminate races-to-the-bottom, and promote
international cooperation. But the price of adopting this model is to
relocate the locus of labor regulation from a national to transnational
fora, thereby diminishing labor’s role in politics. Unless some mecha-
nism is established at the EU level to reintroduce labor as a player, with
the ability to articulate its interests separately from each nation’s own
“national interest,” the preemptive legislation model could lead to the
gradual fragmentation, disorganization, and disintegration of orgamzed
labor throughout Europe.

At the other extreme, extraterritorial jurisdiction retains a strong role
for labor in domestic politics, and it has the potential to provide uniform
labor standards, at least in some areas. However, the primary price of
this model is escalation of international tensions and the potential for
international conflict.
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NAFTA, which imposes no substantive cross-border labor regula-
tions, comes close to a no-regulation regime. Accordingly, this model
solves none of the problems that globalization poses for labor.

Harmonization could be the perfect mid-point — providing some
uniformity while retaining some role for domestic politics. However, it
could also be an unstable equilibrium, threatening to tip over into pre-
emptive legislation if the directives become powerful mandates, and to a
no-regulation regime if the directives permit evasion and opting-out.

To conclude, none of the existing models can satisfy all objectives
for transnational labor regulations. And, there is no neutral policy-sci-
ence that can make these hard choices. However, by recognizing the
limitations of each model and the trade-offs they pose, it might be
possible to imagine a new model of transnational labor regulation, one
that draws from the strengths of each model and that avoids the prob-
lems that inhere in each one. Such a new form of transnational labor
regulation would be a first step toward ensuring that the emerging
global economy is fair, equitable and inclusive of all its citizens.
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