


AGENCY AND INSANITY

insane, such as delusions of reference and persecution, can
likewise arise from lost-agency, or so it seems. If so, then
insanity doesn't always come with a demon within. Lost
agency can manifest in delusions the alien-self metaphor
fails to capture. Nonetheless, even in these cases, the real
self isn't at the controls. Alien self or not, what matters in
the end is the lost sense of agency-of not being in control, of
being a passive onlooker-not the content of the particular
delusions, if any, it generates.

Not all delusions, we should emphasize, spring from the
experience of lost agency. Some delusions are rooted in other
abnormal experiences. For example, someone with Capgras
delusion recognizes a familiar face, but doesn't experience
the affective reactions that usually go along with it. That
missing affective experience, together with some further
defect in the way the actor tests hypotheses, produces a
delusion: the person with the familiar face (one's mother, for
example) must really be a robot or an imposter.'16 When
someone commits a crime in the grip of delusion, red flags
should go up. With delusion comes at least the possibility,
and sometimes probability, that the real self wasn't the self
in charge at the time of the crime. Delusion or no, if the
choice to commit a crime was made when the sense of agency
was gone, the real culprit wasn't the real self. Whether or not
the actor delusionally believed an alien self was in command,
the real self wasn't.

The traditional test portrays insanity as consisting in a

116. See, e.g., Neralie Wise, The Capgras Delusion: An Integrated Approach, 15
PHENOMENOLOGY & COGNITIVE SCI. 183 (2016) (offering an account of the Capgras
delusion that draws on what the author calls the phenomenological and analytic
traditions). The Cotard delusion is the belief that one is dead, or that parts of
one's body are rotting. "[The experiential states underlying the Capgras and
Cotard delusions are different: whereas the Capgras delusion appears to involve
a fairly focal impairment in face processing, the Cotard delusion seems to involve
a global alteration in affective experience. Rather than experiencing only familiar
faces as alien, the Cotard patient experiences everything as strange, devoid of
meaning and lifeless." Tim Bayne, Delusions, in THE OXFORD COMPANION TO
CONSCIOUSNEss 218, 220 (Tim Bayne et al. eds., 2009).
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traditional excusing condition, i.e., compelled ignorance or
choice, provided it results from a "mental disease or defect"
(left undefined). The irrationality theory, in each of its forms,
portrays insanity as consisting, more or less, in one
particular feature characteristic of different mental
disorders, namely, psychosis (i.e., delusions and
hallucinations). 117 In contrast, the aptly-named lost-agency
theory portrays insanity as consisting in the loss of one's
sense of agency. Delusions and hallucinations are a common
upshot of lost agency, but they're not coextensive with it. If
responsibility presupposes agency, and if agency
presupposes a sense of agency, then the insane, lacking a
sense of agency, aren't responsible.

Schizophrenia is probably first among equals when it
comes to the mental disorders most commonly associated
with insanity. On the lost-agency theory, that comes as no
surprise, for the "delusion of alien control is particularly
associated with schizophrenia.""l8 Indeed, lost agency
appears capable of underwriting a number of delusions
characteristic of schizophrenia.19 Yet not everyone we might
intuitively regard as insane is schizophrenic, or at least we
shouldn't assume that to be true. What, for example, about
those afflicted with manias, philias and phobias, i.e.,

117. The unintelligibility variant equates insanity with severe psychosis. The
delusion variant equates it with psychosis of whatever severity, provided the
crime the accused committed wouldn't have been a crime had the actor's
delusions been real.

118. Coltheart et al., Delusional Belief, supra note 93, at 288; id. at 278
("[C]ontrol delusions . . . are considered to be more specifically characteristic of
schizophrenia.").

119. FRITH & JOHNSTONE, supra note 68, at 141 ("Many of the delusions
reported by patients with schizophrenia seem to result from a combination of an
abnormal experience with a willingness to develop extremely unlikely
explanations for that experience."); JOELLE PROUST, THE PHILOSOPHY OF
METACOGNITION: MENTAL AGENCY AND SELF-AWARENESS 243-64 (2013)
(discussing sense of agency in schizophrenia); Philip Gerrans, Passivity
Experience in Schizophrenia, in DISTURBED CONSCIOUSNESS: NEw ESSAYS ON
PSYCHOPATHOLOGY AND THEORIES OF CONSCIOUSNESS 325 (Rocco J. Gennaro ed.,
2015).
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disorders whose stock-in-trade is intense, unremitting, and
unwanted desire? When an actor commits a crime in the grip
of a desire associated with these disorders, who commits the
crime? An alien self or the real self?

If we attend to the way those suffering from such
afflictions sometimes describe their experiences, it might be
tempting to believe, for example, that the kleptomaniac
didn't choose to set the fire, because his desire to set it
bypassed his will.1 2 0 What, though, could that possibly mean?
How can desires move the body without the will's help? When
the doctor taps your patellar ligament your knee goes up
without your will, but desires don't move the body the way
reflexes do. Desires cause intentions; intentions cause
volitions; and volitions cause the body to move. That's how
desires move bodies. Desires don't move bodies all by
themselves. They require the will to form intentions and
volitions in their service, since volitions are in the end what
make the body move, at least when its motion isn't due to
mechanical reflex. If so, then the idea of desires bypassing
the will is incoherent, or at best metaphorical.

Any sense of alienation involved in disorders of desire is
probably, at least in most cases, an alienation of a more
common and pedestrian kind, compared to the lost sense of
agency necessary for insanity. Rather than the alienation of
lost agency, disorders of desire more likely reflect the
alienation arising from desires we wish we didn't have. Still,
we can't completely eliminate the possibility that the
metaphor of the bypassed will isn't, at least sometimes, more
than just a metaphor.121 Sometimes, perhaps, an actor might

120. Moore, Neuroscience, supra note 36, at 195-97 (discussing the idea of
desires "bypassing" the will). When Joel Feinberg talks about the desires
associated with kleptomania he describes them as '"senseless'. .. because they
do not cohere, are likely to seem alien, not fully expressive of their owner's
essential character. When a person acts to satisfy them, it is as if he were acting
on somebody else's desires." FEINBERG, supra note 47, at 288 (emphasis added).

121. Bayne & Levy, supra note 81, at 52 ("It is sometimes suggested that one
of the pathological features of the phenomenology of addiction and obsessive-
compulsive spectrum disorders is that the individuals concerned experience their

2018] 175



BUFFALO LAW REVIEW

not experience the relevant desire as his desire, nor the
intention arising from that desire as his intention, nor the
volition arising from that intention as his volition. If so, then
talk of bypassed wills becomes another way of saying the
actor's sense of agency was lost.122

B. Defects of Consciousness

The traditional test of insanity invites us to see insanity
as a defect of reason (cognition) or will (volition). The lost-
agency theory puts insanity in a different light. It's neither
(just) a defect of reason, nor will. Instead, it's a defect of
consciousness: a lost sense of agency. So understood, insanity
doesn't stand alone. It belongs in the same camp as other
defects of consciousness. Three such defects have captured
the criminal law's imagination: hypnosis, somnambulism
(sleepwalking), and multiple personality disorder (now
known as dissociative personality disorder).123 These
phenomena are the exotica of the criminal law: interesting to
think about but rarely seen in the wild of the real world.
Criminal lawyers usually see them as belonging to one
species, and insanity as an entirely different animal. The

actions as caused by their desires and urges rather than as having their source
in them. We suspect that as one begins to experience one's movements as caused
by one's mental states, one no longer experiences them as one's own actions.").

122. What about psychopaths? Are they insane under the lost-agency theory?
Students of the criminal law, along with ethicists, have spent a lot of time
wondering if psychopaths are capable of bearing moral responsibility for the
crimes they commit. The idea is that if they can't be morally responsible, then
they can't be criminally responsible either. One couldn't possibly do justice here
to the enormous literature dealing with psychopaths and psychopathy. See, e.g.,
BEING AMORAL: PSYCHOPATHY AND MORAL INCAPACITY (Thomas Schramme ed.,
2014); HANDBOOK ON PSYCHOPATHY AND LAw (Kent A. Kieh1 & Walter P. Sinnott-
Armstrong eds., 2013); RESPONSIBILITY AND PSYCHOPATHY: INTERFACING LAW,
PSYCHIATRY, AND PHILOSOPHY (Luca Malatesti & John McMillan eds., 2010).
Suffice it to say that, so far as one can tell, psychopathy doesn't appear to involve
any claim of lost agency.

123. Epileptic fugue, associated with petit mal seizures, is another example.
For a fascinating discussion of such cases in nineteenth century England, see
JOEL PETER EIGEN, UNCONSCIOUS CRIME: MENTAL ABSENCE AND CRIMINAL
RESPONSIBILITY IN VICTORIAN LONDON (2003).
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lost-agency theory suggests we should instead see them as
members of the same species, belonging in the same
doctrinal camp.

1. Hypnosis

In Robert Wiene's 1920 film The Cabinet of Dr. Caligari,
hypnotism leads a character named Cesare (under the
control of Dr. Caligari) to commit a string of murders.124 In
the 1959 novel The Manchurian Candidate, post-hypnotic
suggestion leads Raymond Shaw to attempted assassination.
That's film and fiction.125 Not the real world. Hypnosis today
is more about stage entertainment and smoking cessation.
One searches in vain for real crimes committed under
hypnosis.126 Maybe that's because hypnosis can push a
person only so far: no one will do under hypnosis something
he wouldn't do on his own.127 Still, the prospect of hypnotic

124. See, e.g., Bernard Williams, The Actus Reus of Dr. Caligari, 142 U. PA. L.
REV. 1661, 1670 (1994).

125. STEFAN ANDRIOPOULOS, POSSESSED: HYPNOTIC CRIMES, CORPORATE

FICTION, AND THE INVENTION OF CINEMA (2008); Deirdre Barrett, Hypnosis in Film

and Television, 49 AM. J. CLIN. HYPNOSIS 13 (2006).

126. See Michael Heap, Hypnosis in the Courts, in THE OXFORD HANDBOOK OF
HYPNOSIS 745-66 (Michael R. Nash & Amanda J. Barnier eds., 2008); Graham F.
Wagstaff, Hypnosis and the Law: Examining the Stereotypes, 35 CRIM. JUST. &
BEHAV. 1277, 1279 (2008). Newspapers, including the New York Times, reported
in 1895 that Thomas McDonald, acquitted of murder, had claimed at trial to have
been under the hypnotic control of Anderson Gray. See, e.g., The Hypnotist Made
Principal: His Subject Found Guiltless of Murder by a Kansas Court While He
Bears the Penalty for the Crime, N.Y. TIMES, Apr. 7, 1895. Just a few days later,
however, the Times ran another story, reporting "that the defense of hypnotism
was not raised at the trial; that no evidence concerning hypnotism was given, and
that the word 'hypnotism' was mentioned but once, in a remark of McDonald's
counsel, after Gray, the first man tried, had been convicted." Hypnotism Not a
Factor: Gray Made McDonald a Murderer Merely by Argument, N.Y. TIMES, Apr.
15, 1895. In any event, McDonald was acquitted, apparently on grounds of self-
defense. See id. Gray was convicted and hung. See State v. Gray, 39 P. 1050, 1054
(Kan. 1895) (affirming conviction).

127. See, e.g., MODEL PENAL CODE AND COMMENTARIES § 2.01 cmt. 2 at 221 (AM.
LAW INST. 1985) ("The widely held view that the hypnotized subject will not follow
suggestions repugnant to him was deemed insufficient to warrant treating his
conduct while hypnotized as voluntary; his dependency and helplessness are too
pronounced.").
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crime has become, for whatever reason, part of the legal
imagination.

The experts disagree about what really happens when
someone enters a hypnotic trance.128 According to one school
of thought, what happens isn't much. Hypnotized subjects
just get more relaxed and willing to follow orders. They play-
act. If so, if nothing special happens when someone is
hypnotized, then a hypnotic crime is no different than any
other crime, and neither are the culprits who commit them.
The other school makes hypnosis more interesting. Hypnosis
is a dissociated state in which the hypnotist takes control of
the subject's mind and actions.129 The subject becomes
"mesmerized."130 If so, then hypnotic crimes aren't just like
the rest. Hypnotized villains are innocent pawns. Their
manipulators bear all the guilt.

Go back to the metaphor of the alien self. If we take the
dissociation account as true, the family resemblance between
hypnotism and insanity becomes easy to see. The insane and
the hypnotized both experience a lost sense of agency.
Indeed, what hypnotists call the "classic suggestion effect"
just is a lost sense of agency.131 This lost sense of agency

128. Compare Erik Z. Woody & Pamela Sadler, Dissociation Theories of
Hypnosis, in THE OXFORD HANDBOOK OF HYPNOSIS: THEORY, RESEARCH, AND
PRACTICE 81 (Michael R. Nash & Amanda J. Barnier eds., 2008) (discussing state
theories), with Steven Jay Lynn et al., Social Cognitive Theories of Hypnosis, in
THE OXFORD HANDBOOK OF HYPNOSIS: THEORY, RESEARCH, AND PRACTICE Ill
(Michael R. Nash & Amanda J. Barnier eds., 2008) (discussing non-state
theories).

129. Vince Polito et al., Sense of Agency Across Contexts: Insights from
Schizophrenia and Hypnosis, 2 PSYCHOL. OF CONSCIOUSNESS: THEORY, RES., &
PRAC. 301, 309-10 (2015) ("[T]he 'dissociated control' and 'dissociated experience'
theories of hypnotic responding are conceptually very similar to the comparator
model account of passivity experiences in schizophrenia.").

130. So named after Franz Anton Mesmer. See ALAN GAULD, A HISTORY OF

HYPNOTISM (1992).

131. David A. Oakley & Peter W. Halligan, Hypnotic Suggestion: Opportunities
for Cognitive Neuroscience, 14 NATURE REVS.: NEUROSCIENCE 565, 568 (2013)
("[A]n effect is considered a 'classical suggestion-effect' only if it is experienced as
involuntary; as 'happening all by itself."'); Vince Polito et al., Measuring Agency
Change Across the Domain of Hypnosis, 1 PSYCHOL. OF CONSCIOUSNESS: THEORY,
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divides the self. The real self becomes disassociated from the
alien self, and the alien self takes control.132 The hypnotized
real self, like the insane real self, becomes a passive observer
to what his mind and body do under the alien self s control.
Indeed, those under hypnosis sometimes attribute what they
do to alien control, just like the insane sometimes do.133

Still, the phenomenology of hypnosis differs from
insanity in at least three ways. First, the loss of agency in
insanity is associated with mental disease or defect; the loss
of agency in hypnosis is associated with, because it results
from, hypnotic induction. Second, the alien self of insanity
controls the real self, but no one in turn controls the alien
self, whereas the alien self of hypnosis is under the
hypnotist's control. The hypnotist is the puppeteer, and the
alien self the puppet. The real self is a helpless bystander.134

Finally, when the actor is told to snap out of it, the lost sense
of agency ends, the alien self disappears, and the self re-
integrates. Reintegration doesn't come about so easily for the
insane.

Again, hypnotic crimes, or at least alleged hypnotic

RES., & PRAc. 3, 3 (2014) ("[E]xperiencing ... actions in hypnosis as occurring
without effort or conscious volition.... has been considered an essential element
of hypnotic responding.").

132. See Woody & Sadler, supra note 128, at 89 ("[A]cross [the] diverse matrix
of hypnotic behavior there is an essential denominator: in hypnosis all these
behaviors are accompanied by the subjective experience that the self is not the
origin of the response."); id. at 92 (suggesting that the dissociation arising from
hypnosis involves a "breakdown" in the same mechanism that produces a loss of
the sense of agency in "psychotic disorders, such as schizophrenia."); id. at 94
("[D]issociation theories [of hypnosis] hypothesize that for highly hypnotizable
people, hypnosis transiently brings about a disruption of [the] mechanism . .. for
discriminating the internal versus external origins of events.").

133. Michael H. Connors, Hypnosis and Belief:A Review of Hypnotic Delusions,
36 CONSCIOUSNESS & COGNITION 27, 37-38 (2015); Rochelle E. Cox et al., An
Hypnotic Analogue of Alien Control: Modeling the Delusion and Testing Its
Impact on Behavior and Self Monitoring, 1 PSYCHOL. OF CONSCIOUSNESS: THEORY,

RES., & PRAC. 407, 425 (2014).

134. Hypnotic actions are at the crossroads between lost agency and
manipulation, i.e., the hypnotist induces a lost sense of agency and manipulates
the actions of the emergent alien self.
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crimes, are, at best, offbeat events. If and when they ever
occur, most students of the criminal law, at least inasmuch
as the dissociation theory accurately depicts the hypnotic
subject's state of mind, would agree that criminal liability
would be out of bounds. The disagreement is why. According
to some, the actor hasn't acted. He hasn't voluntarily moved
his body. Others find this implausible. How can it be that the
actor hasn't acted when his body performed whatever
complex action it takes to commit the crime? Volitions must
have formed, which means the resulting movements were
voluntary. If so, the reason for letting the hypnotic criminal
go must be something other than the alleged fact that he
didn't act.

Both sides have a point. Indeed, they might be talking
past one another. The no-act camp looks at the real self,
rightly observing that the real self didn't act. The real self
was just a bystander, albeit a bystander to the voluntary
movement of his own body. 135 The act camp looks at the alien
self, rightly observing that the alien self did act, albeit at the
hypnotist's behest. Mainly at stake in this dispute is the
burden of proof. If the no-act camp wins, the state bears the
burden. If the act camp wins, the defense bears it. Yet rather
than make the burden question turn on who you look at-
real self or alien self-the burden question should be
answered directly. Are the reasons for assigning the burden
to one side or the other better served if the state must prove
the accused was in command, or if the defense must prove he
wasn't?

2. Sleepwalking

Unlike hypnotic crimes, which exist only in fiction,
people do actually commit crimes while asleep.136 Mrs.

135. See Tim Bayne, The Sense of Agency, in THE SENSES: CLASSIC AND
CONTEMPORARY PERSPECTIVES 368 (Fiona Macpherson ed., 2014) ("Many people
are reluctant to regard physical or mental happenings that are unaccompanied
by a basic 'experience of doing' as actions.").

136. Sleepwalking is caused by partial arousal from stage 3-4 NREM sleep.
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Cogdon laid out her 19-year-old daughter Pat's pajamas, put
a hot-water bottle in her bed, and a glass of milk on her
bedstand.137 Then she went to bed. She later "left her bed,
fetched an axe from the woodheap ... and struck two
accurate forceful blows on [Pat's] head with the blade of the
axe, thus killing her."13 8 The year was 1950. The place was
Australia, and the Korean War was waging not far away.
Mrs. Cogdon had told Pat her worries about the war before
going to sleep. When she awoke after the killing, Mrs.
Cogdon reported having "dreamt that 'the war was all
around the house,' that soldiers were in Pat's room, and that
one soldier was on the bed attacking Pat."13 9 She recalled
nothing else. Tried for murder, she was acquitted.

Then there was Ken Parks. Parks had a gambling
problem, which had strained his marriage. He got no sleep
on May 22, 1987. On the following day he went to sleep
around 1:30 a.m. with much on his mind. The next thing
Parks remembered was "looking down at his mother-in-law's
face. Her mouth and eyes were open and she had a

Sleepwalking "episodes typically take place during the first third of the night
when slow-wave [or deep] sleep is predominant." Antonio Zadra et al.,
Somnambulism: Clinical Aspects and Pathophysiological Hypotheses, 12 THE
LANCET: NEUROLOGY 285, 285 (2013). "Sleepwalking" or "somnabulism" is
distinguished from what's called "RBD," for "REM Sleep Behavior Disorder. See
Naoko Tachibana, REM Sleep Behavior Disorder, 6 SLEEP MED. CLINICS 459, 459
(2011). RBD is a "unique parasomnia characterized by dream enactment behavior
during REM sleep." Ronald B. Postuma et al., REM Sleep Behavior Disorder:
From Dreams to Neurodegeneration, 46 NEUROBIOLOGY OF DISEASE 553, 553
(2012). Cases involving sleepwalking can also involve the use of sleep aids, or
alcohol. See Christopher Daley et al., '7 Did What?" Zolpidem and the Courts, 39
J. Am. ACAD. PSYCHIATRY L. 535, 535 (2011); Shreeya Popat & William Winslade,
While You Were Sleeping: Science and Neurobiology of Sleep Disorders and the
Enigma of Legal Responsibility of Violence During Parasomnia, 8 NEUROETHICS
203, 207-09 (2015).

137. See Norval Morris, Somnamulistic Homicide: Ghosts, Spiders, and North
Koreans, 5 RES JUDICATAE 29, 29 (1951). Fain v. Commonwealth, 78 Ky. 183, 183-
85 (Ct. App. 1879), is also frequently cited.

138. Morris, supra note 137, at 30.

139. Id.
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'frightened "help-me" look."'1 4 0 After falling asleep, Parks
had driven from his home to that of his in-law's, fourteen
miles away. He stabbed his mother-in-law to death, and
strangled his father-in-law unconscious. He then got back
into his car and drove to a police station. He remembered bits
and pieces of what happened, but only bits and pieces. The
jury acquitted Parks, believing he was indeed asleep
throughout it all. 141

Sleepwalking, like hypnosis, is a state of altered or
impaired consciousness.14 2 The alien-self metaphor can once
again help explain what happens, and why sleepwalkers, like
the hypnotized, are kin to the insane. The consciousness of
the insane and the somnambulist are altered insofar as the
sense of agency is lost in both. Neither experiences himself
as the author of what he does, and when agency is lost, the
alien self is born. The real (waking) self becomes dissociated
from the alien (sleeping) self.143 The alien self takes charge,
and the real self becomes a passive bystander. The alien self
may be acting out a dream, or something like a dream.144 The

140. Roger Broughton et al., Homicidal Somnabulism: A Case Report, 17 SLEEP
253, 255 (1994) (detailed discussion of Parks case); Kenneth J. Weiss et al.,
Parasomnias, Violence, and the Law, 39 J. PSYCHIATRY & L. 249 (2011).

141. R. v. Parks, [1992] 2 S.C.R. 871, 880 (Can.).

142. See Zadra et al., supra note 136, at 285 ("Somnambulism is defined as a
series of complex behaviours that are usually initiated during arousals from slow-
wave sleep and culminate in walking around with an altered state of
consciousness and impaired judgment.') (internal quotations omitted).

143. Dev Banerjee & Angus Nisbet, Sleepwalking, 6 SLEEP MED. CLINICS 401,
410 (2011) ("[S]leepwalking and other non-REM parasomnias might arise from a
dissociation of sleep and wakefulness occurring across different brain
regions. . . ."); Mark W. Mahowald et al., State Dissociation: Implications for
Sleep and Wakefulness, Consciousness, and Culpability, 6 SLEEP MED. CLINICS
393, 395-96 (2011) ("Disorders of arousal are the most impressive and most
frequent of the NREM sleep-state dissociation/admixture phenomena ....
Disorders of arousal simply represent the simultaneous occurrence of
[wakefulness] and NREM sleep.").

144. See, e.g., Delphine Oudiette et al., Dreamlike Mentations During
Sleepwalking and Sleep Terrors in Adults, 32 SLEEP 1621, 1626 (2009)
("[D]reamlike mentations (mostly brief, frightening visual images) may
occasionally exist during sleepwalking and sleep terrors, suggesting that a
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alien self of sleepwalking isn't usually dangerous. Usually,
but not always. Sometimes something happens that
precipitates a crime.145 Sleep crimes tend to be violent, but
when awake, the sleepwalkers who commit them tend not to
be.

Again, sleepwalkers aren't exactly like the insane. First,
the loss of agency in sleepwalking is associated with the
psychology of sleep, not mental disease or defect. Second,
unlike the hypnotized subject and the insane, the
somnambulist may not be able to report what happened.
Perhaps he doesn't remember, or perhaps he never forms
memories about what happened in the first place. Still,
sometimes the real self appears to get glimpses of what
happened, and can recall bits and pieces,146 as did Parks
when he recalled the look on his mother-in-law's face.
Finally, when the actor wakes up, the lost sense of agency
ends, the alien self disappears, and the self re-integrates. It
takes more for the insane to reintegrate than waking up.14 7

complex mental activity takes place during SWS. Sleepwalking may thus
represent acting out of the corresponding dreamlike mentations."); Zadra et al.,
supra note 136, at 288 ("[E]mpirical evidence suggests that sleep mentation is
not only frequently part of the main experience of somnambulism, but also can
modulate motor behavior during an episode.... Furthermore, the mentation
reported by patients was congruent with recorded nocturnal behavior, suggesting
that sleepwalking might be the acting out of dreamlike mentations.").

145. Weiss et al., supra note 140, at 280 ("It appears that violent behavior can
occur when NREM sleep is interrupted, during somnabulistic episodes, upon
incomplete arousal from sleep.").

146. See, e.g., Mark R. Pressman, Sleepwalking, Amnesia, Comorbid
Conditions and Triggers: Effects of Recall and Other Methodological Biases, 36
SLEEP 1757, 1757 (2013) (noting that "recent reports of dream-like mentation
associated with sleepwalking episodes and even the incorporation of elements of
perceptual environment and behavior have suggested that amnesia for at least
some patients and some episodes is not as complete as has been previously
accepted"); Zadra et al., supra note 136, at 288 ("[M]any patients can and do recall
at least portions of episodes upon awakening, and thus [data] suggest[s] that
complete amnesia is not standard for adult sleepwalkers.").

147. Sleepwalking cases raise the same doctrinal question as do hypnosis
cases: Is the accused not guilty because he didn't act, or because he acted but isn't
responsible for some other reason? See infra note 135 and accompanying text.
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3. Multiple Personality

In the popular imagination, the portrait of multiple
personality disorder (now officially called' dissociative
identity disorder, or DID) is the character Sybil, who was
alleged to have had sixteen different personalities or
personality states.148 Sybil didn't commit any crimes, nor did
any of her personalities. Some multiples do. Take Bridget
Denny-Shaffer. Denny-Shaffer was a delivery nurse at
Rehoboth Hospital in Gallup, New Mexico.1 49 On May 10,
1991, she went to the Memorial General Hospital in Las
Cruces, and identified herself as Linda, a medical student
from the University of New Mexico, who was doing a
pediatric rotation.50 She then took one of the babies in the
Hospital's nursery, and headed for Texas.15 1 Charged with
kidnapping, Denny-Shaffer, who was diagnosed with
multiple personality disorder (MPD), argued that she never
kidnapped anyone.152 Linda did.153

When we talk about multiple personality disorder we
need to be careful. What exactly is going on? One theory, at

148. The character Sybil was based on Shirley Ardell Mason, who probably
didn't actually suffer from MPD. See DEBBIE NATHAN, SYBIL EXPOSED: THE
EXTRAORDINARY STORY BEHIND THE FAMOUS MULTIPLE PERSONALITY CASE (2011).
An "alter" is thought to emerge in response to a particular emotional episode,
which the alter can deal with better than the host. MPD is thought to arise as a
reaction to trauma: the self splits in order to manage a traumatic event.

149. United States v. Denny-Shaffer, 2 F.3d 999, 1002 (10th Cir. 1993).

150. Id.

151. Id.

152. See id. at 1010.

153. See id. at 1002. The story is actually more complicated. Everyone agreed
the accused's host personality, named "Gidget," wasn't in charge at the time of
the kidnaping; one of the alters, either "Rina" or "Bridget," was. Anyhow, whoever
was in charge at the time must have lied when she identified herself to the staff
at the Memorial General Hospital in Las Cruces as "Linda." Appellate opinions
addressing the criminal liability of defendants diagnosed with MPD are rare. The
reported cases include Kirkland v. State, 304 S.E.2d 561 (Ga. Ct. App. 1983);
Commonwealth v. Roman, 606 N.E.2d 1333 (Mass. 1993); State v. Grimsley, 444
N.E.2d 1071 (Ohio Ct. App. 1982).
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least compared to the next, is metaphysically extravagant.154

Assuming a simple case of MPD, with one "alter" and one
"host," this extravagant account tells us we have two
different people occupying the same body seriatim over time.
If so, what should happen when, in a case like Denny-Shafer,
the alter was in charge at the time of the crime? What should
the verdict be? Guilty or not?

Two possibilities pop out. One would be to judge the mind
of the alter. After all, the alter was the one in charge at the
time of the crime. If she satisfies the elements of the crime
charged and has no defense, then the verdict should be
guilty. Of course, that would mean the host goes to jail too.
Yet the host was (on this story) innocent, assuming she
wasn't complicit in the alter's crime. That doesn't seem fair.
Another possibility would be to judge the mind of the host
(even though the alter was in charge at the time). If the host
wasn't complicit, then the verdict should be not guilty,
though that would mean the guilty alter goes free too,
assuming of course that the alter had no defense of his own.
That doesn't seem fair either. The metaphysically
extravagant account, besides being extravagant, throws up
some hard choices.

The second theory of MPD avoids these conundrums,
because it doesn't rely on the unlikely metaphysics of the
first. It doesn't hypothesize two different people in the same
body. Instead, it supposes that multiple personality disorder
involves one body and one person.155 What gets multiplied

154. See, e.g., ELYN R. SAKS, JEKYLL ON TRIAL 42-51 (1997) (describing
metaphysically extravagant theory); Elyn R. Saks, Multiple Personality Disorder
and Criminal Responsibility, 10 S. CAL. INTERDISC. L.J. 185, 189-90 (2001)
(same).

155. See Jeanette Kennett & Steve Matthews, Delusion, Dissociation and
Identity, 6 PHIL. EXPLORATIONS 31, 33 (2003) ("[Elach of the symptoms in the
modern cases [of MPD] may be assimilated to other well recognized psychiatric
conditions.... [W]hat we have [in cases of MPD] are single persons with a serious
mental illness which, like other serious mental illnesses, impairs the
development and exercise of unified autonomous agency."); id. at 34 ("The
evidence suggests ... that alter personalities are mere person-fragments, and not
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isn't the number of people in the body, but the number of
selves in the person. When it comes to bodies and persons,
the rule is "one to a customer."15 6 One body, one person. Your
person can handle multiple selves but your body can manage
only one person per lifetime. For present purposes, let's use
Occam's razor and eliminate unnecessary persons. Let's
assume, therefore, that the second theory is right. Multiple
personalities are really one person with multiple selves.157

The alien-self metaphor can help shed light on how MPD
works according to the second account. In MPD-speak, the
alter is the alien self, and the host is the real self. When the
real self (host) loses its sense of agency,15 8 the alien self
(alter) emerges and takes control. The real self continues to
experience a sense of ownership. He continues to recognize
the body the alter is occupying as his body, but he loses any
sense of agency over it.159 Agency and control are instead

in the sense of being short-lived fully-fledged persons, but in the sense that alters
are one-dimensional and lacking in character development."); Robert F. Schopp,
Multiple Personality Disorder, Accountable Agency, and Criminal Acts, 10 S. CAL.
INTERDISC. L.J. 297, 298 (2001) ("[T]o the extent that DID exculpates criminal
defendants, it does so for the same reasons that support the exculpatory
significance of impaired consciousness more generally.")

156. DANIEL DENNETT, CONSCIOUSNESS EXPLAINED 422 (1991).

157. The shift in the Diagnostic and Statistical Manual of Mental Disorders
from "Multiple Personality Disorder" to "Dissociative Identity Disorder" reflects
the shift in the psychiatric profession from the first theory to the second. As one
of the psychiatrists behind the change put it: "Multiple personality carries with
it the implication that [those with the disorder] really have more than one
identity,. .. [but the real] problem is fragmentation of identity." Clyde
Haberman, Debate Persists Over Diagnosing Mental Health Disorders, Long After
"Sybil," N.Y. TIMES, Nov. 24, 2014 (quoting Stanford psychiatrist David Spiegel).

158. See Kennett & Matthews, supra note 155, at 37-38 (noting that the
experience of "depersonalization" is common to dissociative disorders and that
depersonalization involves a "loss of feelings of agency"). Those who suffer from
"depersonalization disorder" experience lost agency, but don't go onto form the
delusions associated with MPD.

159. See id. at 33 ("[T]here is co-consciousness (or the so-called 'looking-on
phenomenon). Some personalities claim they have phenomenological access to
other personality states. It is not completely clear what this involves, but those
patients' so-called alters who claim to experience it say they have an intimate
and immediate observer-role in relation to other alters' thoughts and actions.");
id. at 42 (suggesting "that amnesia with regard to important personal
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vested in the alter, with the real self again reduced to the
status of observer or onlooker. Sometimes the real self can't
recollect what the alien self did, but not always. Sometimes,
like the sleepwalker, he catches and recalls snippets of what
happened. Of course, an alien self doesn't really take control.
That's what the first theory says: it takes the metaphor
literally. The second theory, in contrast, takes the alien-self
metaphor as just that: a metaphor used to make sense of lost
agency.

Compare Denny-Shaffer to Jane. Jane has been
diagnosed with schizophrenia, including delusions of alien
control. She too kidnaps a baby, experiencing no sense of
agency at the time. She delusionally attributes her acts to
the work of some force external to herself. She might not
know what to make of this external force, let alone give it a
name and personality. All she states with confidence is that
she wasn't the one in command when the baby was taken.
Unlike Jane, who doesn't give her alien overseer a name,
Denny-Shaffer did. Indeed, she did more than give it a name.
She delusionally invested it with a personality different,
though perhaps not entirely different,60 from her own. Still,
Denny-Shafter's alien self was arguably just a delusion,
albeit an exceptionally elaborate one, not a separate person
commandeering her body from time to time.161

Multiple Personality Disorder is sometimes thought to
send the law of insanity into a tailspin, and indeed it does,

information in DID is often to be understood in terms of the difficulty of
incorporating traumatic and depersonalized or delusional experiences into
autobiographical memory").

160. Alters tend to be stock characters. "One study reports that in 85% of the
cases of DID there is a child alter, in 53% of the cases there is an opposite gender
alter, in 52% of the cases there is a promiscuous alter; 22% of alters were judged
to be hypomanic or manic and 38% were judged to be psychotic." See id. at 35.

161. Jeanette Kennett & Steve Matthews, Identity, Control and Responsibility:
The Case of Dissociative Identity Disorder, 15 PHIL. PSYCHOL. 509, 511 (2002)
("[S]omeone with DID is an individual human person whose psychiatric
symptoms . . . are akin to a species of global self-delusion. So-called alter
personalities are not to be regarded as metaphysically separate entities from the
person, but rather count as altered states of that person.") (emphasis added).
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but only if multiples are multiple people in one body (the first
theory), and only if insanity is, as the traditional and MPC
tests say, a matter of incapacity resulting from mental
disease or defect. If the alter who commits the crime suffers
from no such incapacity, and if the host, when back in charge,
suffers from no such incapacity, where's the insanity? In
contrast, if MPD involves multiple selves in one person (in
one body) (the second theory), and if insanity is understood
as consisting in lost agency, the problem goes away. Far from
being a problem case for insanity, MPD cases rather turn out
to be paradigm cases of insanity. Sybil turns out to be
insanity's poster child.

IV. M'NAGHTEN, AGAIN

We end where we began, with Daniel M'Naghten. When
M'Naghten shot Drummond, did he act with a sense of
agency, or had that sense abandoned him? If he retained his
sense of agency, then he was sane; if not, then insane.

Alas, it's hard to tell. Someone watching him from afar
would surely think he was in command as he approached
Drummond, removed the pistol from his coat, fired, and then
tried to reach for another pistol to fire again. Still,
appearances can deceive. M'Naghten's body could act with
purpose even if M'Naghten wasn't at the helm.162 Indeed,
though seldom remarked upon,163 M'Naghten's defense at
trial was based almost entirely on the claim that (in some

162. The expert defense witnesses testified that M'Naghten suffered primarily
from persecutory delusions, as well as delusions of reference, both of which can
arguably rise from a lost sense agency. Dr. Munro testified that M'Naghten stated
that "he had seen paragraphs in The Times newspaper containing allusions
which he was satisfied were directed at him; he had also seen articles in the
Glasgow Herald, beastly and atrocious, insinuating things untrue and
insufferable of him. . . ." SCHNEIDER, supra note 1, at 212-13.

163. For an exception, see Eigen, supra note 50, at 45 ("The most articulate
pairing of delusion with loss of self-control was made only at the very end of the
period under review, during the trial of Daniel McNaughtan.").
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sense) he couldn't control himself,164 not that he didn't know
he was committing a crime. Consider the following bits of
uncontested testimony from the defense doctors:

Dr. Munro: "The act with which he is charged, coupled with the his-
tory of his past life, leaves not the remotest doubt on my mind of the
presence of insanity sufficient to deprive the prisoner of all self-con-
trol."165

Dr. Morison: "[His delusions] deprived the prisoner of all restraint
over his actions."166

Dr. M'Clure: "I consider when he fired at Mr. Drummond, at
Charing Cross, he was suffering from an hallucination which de-
prived him of all ordinary restraint."67

Dr. Hutcheson: 'The prisoner had lost all self-control at the mo-
ment he fired at Mr. Drummond. The act flowed immediately from
the delusion. .. . [T]he act was the consequence of the delusion,
which was irresistible."168

What were these doctors saying? Someone versed in the
long-standing debate between cognitive and volitional
insanity tests might think the answer is obvious, and maybe
it is. Maybe the doctors were saying M'Naghten suffered
from an "irresistible impulse" or lacked the power to control
himself when he shot Drummond. M'Naghten, due to a
mental disease or defect, couldn't have chosen otherwise.
Simple as that.169 If so, then however delusional he was, he

164. The opinion in M'Naghten, in its summary of the "substance" of the
medical testimony, said: "[I]t was of the nature of the disease with which the
prisoner was affected, to go on gradually until it had reached a climax, when it
burst forth with irresistible intensity: that a man might go on for years quietly,
though at the same time under its influence, but would all at once break out into
the most extravagant and violent paroxysms." M'Naghten's Case (1843) 8 Eng.
Rep 718, 719.

165. SCHNEIDER, supra note 1, at 213. Dr. Munro was a physician with thirty
years' experience practicing at Bethlem.

166. Id. at 220. Dr. Morison was "a physician at St. Luke's Hospital and also
affiliated with Bethlem Hospital and the Surrey Asylum." Id. at 219.

167. Id. at 220. Dr. M'Clure was a "London surgeon who had accompanied
Munro and Morison in the prison examination of M'Naghten." Id.

168. Id. Dr. Hutcheson was a "physician to the Royal Lunatic Asylum in
Glasgow." Id.

169. Or maybe their testimony should be taken as a testament to the idea that
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should have been convicted under the traditional test if he
realized he was committing a crime, and if, for example, he
would've stopped himself if a gallows had suddenly
materialized before his eyes as he approached Drummond
from behind, and if he believed he'd be hung from it if he
pulled the trigger.

Yet maybe the doctors were saying, or trying to say,
something very different. Maybe all the talk about self-
control and restraint wasn't really about M'Naghten's
capacity to conform to the law. Maybe instead it was about
lost agency. Maybe the doctors were trying to say, albeit
using the language of self-control, that M'Naghten wasn't in
command at the time he killed Drummond. Someone or
something else was. That something or someone else might
or might not have pulled the trigger if the gallows appeared.
But that doesn't matter, according to the lost-agency theory.
If M'Naghten wasn't at the helm when his body shot
Drummond, the alien self's capacity to have chosen
otherwise is beside the point. All that matters is that
M'Naghten wasn't in control. For if he wasn't in control, he
wasn't responsible for pulling the trigger. He was insane.

We usually assume when someone's body moves, he or
she is the one moving it. That assumption usually holds, but
not when insanity takes hold. The insane actor's mind and
body commit the crime, but the mind and body committing
the crime are not under his command. They've been
commandeered. The choices his mind makes, the reasons
moving his mind to make those choices, and the bodily
movements resulting from those choices, are no longer
experienced as his choices or his reason or his movements.
An alien self is the one pulling the strings. It would therefore
make no more sense to blame him for the crime resulting
from those choices, reasons and movements than it would be
to blame you or me. Blame presupposes a sense of agency,

cognitive and volitional impairments amounting to insanity can't, in the end, so
easily be distinguished and kept separate from each other.
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and insanity precludes blame because insanity defeats the
sense of agency.

Everyone agrees that insanity blocks criminal liability.
The challenge has long been to explain why. Perhaps
insanity blocks liability because insanity is incapacity, and
incapacity blocks liability. So says the traditional theory. Or
perhaps insanity blocks liability because insanity is
irrationality, and irrationality blocks liability. So say the
irrationality theories. Neither of these accounts fully
satisfies. That dissatisfaction prompts the search for another
explanation. Perhaps, instead, insanity blocks liability, not
because the insane are compelled or irrational, but because
they choose and act without a sense of agency. So says the
lost-agency theory. An insane actor is, quite literally, out of
his mind.170

170. If insanity does indeed consist in lost agency, the upshot is ironic. Here's
the irony: Determinism tells us that we're not really in control of what we do, at
least not if being in control means having the contra-causal capacity to choose
otherwise, and at least not if we lack that capacity. Be that as it may, our brains
trick us into thinking that we do have it. The only ones whose brains don't trick
them are those that lack a sense of agency. So if it's crazy to think we have contra-
causal powers, then the only ones who aren't crazy are the insane. Cf. KEAN,
supra note 80, at 264 ("[V]ictims of alien hand syndrome and other syndromes
may have simply lost the illusion of free will for part of their bodies. In some
sense, they might be closer to the reality of how the brain works than the rest of
us. Makes you wonder who's really deluded.").
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