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ployer,” which plainly uses the word “indirectly” to describe
which businesses are FLSA employers.

Furthermore, the FLSA’s legislative history provides an il-
luminating perspective for policymakers who are currently en-
gaged in efforts to change the FLSA’s definitions. It shows that
any effort to narrow the FLSA’s coverage of employment rela-
tionships to “direct” relationships between parties flies in the
face of the central goals of the FLSA’s New Deal framers. As
mentioned in the Introduction, the proposed Save Local Busi-
ness Act, H.R. 3441, would extend the FLSA’s responsibilities
only to businesses that have direct and significant control “over
essential terms and conditions of employment,” like hiring, fir-
ing, and determining pay.!'® Pro-business interests, mostly
prompted by the National Labor Relations Board’s Browning-
Ferris joint-employer decision, 120 refer to current developments
in joint employer law as causing “harm” to the franchise system
of organizing businesses,'?! and to construction companies

the contracts could pass from one subcontractor to another without material
changes; (5) the degree to which the [putative employer] or their agents supervised
plaintiffs’ work; and (6) whether plaintiffs worked exclusively or predominantly for
the [putative employer].”); see also Salinas, 848 F. 3d at 141 (listing the Fourth
Circuit’s factors for determining who is a joint employer).

119 Save Local Business Act, H.R. 3441, 115th Cong. § 2(a)(B) (2017) (*'A per-
son may be considered a joint employer in relation to an employee only if such
person directly, actually, and immediately, and not in a limited and routine man-
ner, exercises significant control over essential terms and conditions of employ-
ment, such as hiring employees, discharging employees, determining individual
employee rates of pay and benefits, day-to-day supervision of employees, as-
signing individual work schedules, positions, and tasks, or administering em-
ployee discipline.”). Rep. Bradley Byrne (R-AL) introduced H.R. 3441 in the House
of Representatives on July 27, 2017. The same day, Congress referred it to the
House Committee on Education and the Workforce. On September 13, 2017, the
Subcommittee on Workforce Protections and the Subcommittee on Health, Em-
ployment, Labor, and Pensions held hearings on the bill. On November 7, 2017,
the House passed the bill with a vote of 242-181. The Senate received H.R. 3441
on November 8, 2017. The Senate has not yet taken further action on the bill.

120  Browning-Ferris Indus. of Cal., Inc., 362 N.L.R.B. No. 186 (2015).

121 John T. Bender, Barking Up the Wrong Tree: The NLRB’s Joint-Employer
Standard and the Case for Preserving the Formalities of Business Format Franchis-
ing, 35 FRANCHISE L.J. 209, 233-35 (2015} (“The standards proposed by the [Office
of General Counsel] and adopted by the Board in Browning-Ferris pose a substan-
tial risk of fundamentally altering the business of franchising.”); David L. Stein-
berg et al., Uncertainty Abounds: The Joint Employer Doctrine and the Franchise
Business Model, 96 MICH. BaR J. 26, 28 (2017) (“Direct and indirect control im-
posed by the franchisor over employment matters is not what either party desires
and is contrary to the entire franchise business model of establishing businesses
owned and operated by independent entities. It is not an overreaction to say that
the general public will be the loser if some franchises are regulated out of busi-
ness.”); CoMM. ON EDUC. & WORKFORCE, supra note 37 (“Small business owners
may have less freedom to operate their businesses. If a franchisor is responsible
for the employment decisions of its franchisees, the franchisor will have no choice
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and other industries that rely on contracting.!?2 In contrast,
others, often citing the historically expansive reach of the
FLSA, refer to the Save Local Business Act as “radical” and as
rolling back century-old protections for low-wage workers.123
The FLSA’s legislative history supports this latter notion. Con-
cerns about effects on how businesses organize themselves
notwithstanding, a business’s use of formalities that insulate it
from direct forms of control was not, is not, and should not be

but to exert greater control over the franchise small business. Fewer individuals
will have the opportunity to own their own business. Concerns have been raised
that the new joint employer standard will upend successful business models that
have empowered countless Americans to achieve the American Dream of owning a
business. There are also concerns that employers will be discouraged from con-
tracting with small businesses for various services. Higher costs for consumers
and fewer jobs for workers. If a franchisor is suddenly responsible for managing
the daily operations of its franchisees, the franchisor will face higher administra-
tive costs that will be passed onto the franchisee and ultimately result in higher
prices for consumers or fewer jobs for workers. According to the American Action
Forum, the new joint employer standard could result in 1.7 million fewer jobs.”).

122 Letter from Competitive Enterprise Institute to Congress (Oct. 3, 2017). In
another letter supporting passage of H.R. 3441, dated October 3, 2017, a joint
employer coalition, including the Small Business and Entrepreneurship Council,
wrote “This bill . . . is urgent and necessary to fix a problem—caused by the
National Labor Relations Board (NLRB}—that is negatively impacting countless
small businesses and their employees nationwide. . . . Employers that have
contractual arrangements with franchisees and other small businesses could be
forced to take greater control of their operations to mitigate the nearly unlimited
liability to which the new joint employer standard could expose them.” Letter
from Small Business and Entrepreneurship Council to House of Representatives
(Oct. 3, 2017). In a letter dated February 14, 2017, the Small Business and
Entrepreneurship Council, undersigned by employer and business trade associa-
tions such as the National Federation of Independent Business and the National
Franchisee Association, wrote of the joint employment standard and the FLSA: “In
the months since August 2015, joint employer lawsuits have been brought prima-
rily under the FLSA . . . . The joint employment jeopardy created by the NLRB is
reaching all levels of business from franchise employers to construction compa-
nies to service providers and their business partners. The unlimited joint em-
ployer liability standard will continue to harm businesses in numerous industries
under multiple federal and state statutes until Congress enacts a permanent,
legislative solution . . . .” Letter from Small Business and Entrepreneurship
Council to House of Representatives (Feb. 14, 2017).

123 Lynn Rhinehart, A Radical Republican Proposal to Roll Back Worker Protec-
tions, HILL, (Sept. 19, 2017), https://thehill.com/blogs/congress-blog/labor/
351249-a-radical-republican-proposal-to-roll-back-worker-protections [https://
perma.cc/B2T3-5J78] (“In fact, as a practical matter the legislation would elimi-
nate joint employment under . . . the Fair Labor Standards Act. This would make
it easier for employers to cheat workers out of their wages . . . . It is radical, far-
reaching legislation that would roll back worker protections. The bill establishes
a whole new definition of ‘joint employer’ that is far narrower than agencies,
courts and the common law have ever used. It would reverse decades of precedent
and weaken worker protections established by Congress in the 1930s under the
Fair Labor Standards Act . . ..").
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relevant when it comes to the FLSA’s reach. The FLSA reaches
the practice, not the form.

In sum, the FLSA’s legislative history dictates forcefully
that the statute must reach even those entities that benefit
from the labor and have indirect power over the payment of
minimum wage and overtime premiums, regardless of formali-
ties. This is sound policy. The FLSA broadly holds responsible
companies that require or allow work on their behalf, regard-
less of the label businesses put on the work, the business
structure, the methods of pay, or the location of the work. As
Professor Michael Harper puts it, the proposed Save Local Bus-
iness Act would mean that “employers could escape liability for
wage and hour violations . . . for which they have primary
responsibility.”124 Because the new language would require
“significant control,” some businesses would simply use indi-
rect means to control wage practices related to the employees of
the subordinate businesses they work with.125 Moreover,
Harper rightfully warns that the new language “could lead to
greater misclassification of some employees as independent
contractors.”126 As the discussion above illustrates, if Con-

124 Michael C. Harper, The Restatement of Employment Law’s ‘Independent
Business Person-Entrepreneurial Control’ Test for Employee Status, in WHO IS AN
EMPLOYEE AND WHO IS THE EMPLOYER?: PROCEEDINGS OF THE NEW YORK UNIVERSITY
68TH ANNUAL CONFERENCE ON LABOR, supra note 20, at 45.

125 post-hearing Questions for the Record from Ranking Member Bobby Scott:
Redefining Joint Employer Standards: Barriers to Job Creation and Entrepreneur-
ship, 115 Cong. 2-3 (2017) (“First, employers could escape liability for wage and
hour violations as well as unfair labor practices for which they have primary
responsibility. H.R. 3441 would require that to be considered a joint employer, a
person must ‘directly, actually, and immediately, and not in a limited and routine
manner, exercise [ ] significant control over the essential terms and conditions of
employment.” This easily could be interpreted to exclude employers that cause
illegal practices by inducing independent but subordinate other employers to
engage in illegal practices, perhaps by exercising control over managers employed
by the subordinate employers. Furthermore, the requirement that ‘significant
control’ over ‘rates of pay’ and ‘work schedules’ be the rates or schedules of
‘Individual’ employees could mean that a controlling employer could set illegal pay
and work schedules as long as it did not assign individuals to particular slots in
the schedules.”).

126 Id. (*[Plassage of H.R. 3441 would have the perhaps unintended conse-
quence of confusing the law governing the definition of single as well as joint
employment relationships. This confusion could lead to the greater misclassifica-
tion of some employees as independent contractors. The Supreme Court has
directed that the common law definition of employee should govern the scope of
federal employment law statutes. This common law definition reflects the wisdom
of generations of judicial decisions. Using undefined and ambiguous words such
as ‘directly, actually, and immediately’ and ‘'limited and routine’ and ‘significant’,
H.R. 3441 offers governing language to depart from the common law in an uncer-
tain manner. Furthermore, the inclusion of this language in the definitions of
employer in the NLRA and the FLSA may be interpreted by the courts to express
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gress passes this legislation it would be in direct contradiction
to the purposes of the FLSA’s New Deal framers to broadly
protect low-wage workers. Through formalities that foster indi-
rect linkages between the workers and the lead company, some
businesses, which should be responsible for the payment of
wages in the low-wage economy, would find themselves outside
of the FLSA’s domain.

B. Disregarding Business’ Self-Serving Labels

In a similar vein to the above, the FLSA’s legislative history
compellingly portrays that businesses’ self-serving labels and
contractual terms are not relevant to the FLSA’s reach. This is
a key observation in the contemporary context given that mis-
classification of true employees as “independent contractors” is
widespread in the low-wage economy.!?? The Congress that
enacted the FLSA feared that business formalities would unin-
tentionally push some businesses out of the FLSA’s regulatory
zone. Thus, the mere labeling, or existence of a contractual
term indicating that a worker is an “independent contractor,”
carries no weight in the determination of whether a FLSA-rec-
ognized employment relationship exists.'28 New Deal legisla-
tors and administrators, for instance, interrogated the use of
self-serving devices like off-premises work, piecework, or com-
mission payment arrangements. Courts, and administrators,
are too often relying on labels and business formalities despite
this history and the broad language of the FLSA.

A recent federal district court case serves as an example of
this failing. The court did not consider congressional intent as
expressed in the FLSA’s legislative history.!2® Instead, the
court considered the business’ self-serving formalities as rele-
vant to employment determinations under the FLSA. The case
involved Uber’s luxury service, called UberBLACK. The court
concluded, on summary judgment motion, that UberBLACK
drivers were not FLSA employees of Uber as a matter of law.
The court stated that the facts “weighl ] heavily in favor of ‘inde-

Congressional intent that if no individual employer can meet the more rigorous
standard, the worker should be treated as an independent contractor, even in
cases where the employers together exercise sufficient control to deny the worker
the discretion of an independent contractor.”).

127 See supra note 15 and accompanying text.

128 See Brock v. Superior Care, Inc., 840 F.2d 1054, 1059 (2d Cir. 1988)
(“Though an employer's self-serving label of workers as independent contractors
is not controlling, an employer's admission that his workers are employees cov-
ered by the FLSA is highly probative.” (citations omitted)).

129 Razak v. Uber Techs., Inc., Civ. No. 16-573, 2018 U.S. Dist. LEXIS 61230,
at *19-21 (E.D. Pa. Apr. 11, 2018) (omitting any mention of legislative history).
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pendent contractor’ status.”!30 It placed too much emphasis
on contractual terms in general, especially with respect to self-
serving terms that disavowed control. Indeed, the considera-
tion the court elaborated upon “at the outset” was Uber’s “lack
of control,” exhibited in “the written agreements.”13! It noted
that the black letter of the written agreements stated that Uber
does not control drivers, that Uber did not dictate when drivers
needed to be on the app, and that Uber did not require drivers
to use Uber logos or particular colors on their vehicles.

While the court’s analysis widely embraced the formalities
in the agreements that showed less control, it all but ignored
the formalities that suggested more control. The written agree-
ments explicitly gave Uber power to deactivate drivers, to
“block” certain drivers from a line “at major transportation
hubs,” to reduce the number of hours a driver may work con-
secutively, and to make deductions from a driver’s earnings.132
The court acknowledged that Uber does have substantial con-
trol over the drivers “when they are online with the Uber app,”
but found it relevant that the drivers decide when to turn the
app on (when to work), that the workers are formally allowed to
work for other companies, and that drivers can hire “help-
ers.”133 Acknowledging that Uber had deactivated one of the
driver-plaintiffs for driving while he was intoxicated, the court
concluded that this “does not suggest ‘control’” over the
driver’s working conditions and instead related this to “a sense
of responsibility for the safety” of the passengers.134

Given the FLSA legislative history analysis developed here,
courts should not be dismissing these kinds of cases on sum-
mary judgment motions to dismiss. They should not be relying
on self-serving formalities, such as the written agreement be-

130 [d. at *44.

131 [d. at *38-39 (“At the outset, the Court notes that the written agreements
entered into by the Plaintiffs and their transportation companies point to a lack of
control by Uber. For example, the Services Agreement states, ‘Uber does not, and
shall not be deemed to, direct or control Customer or its Drivers generally or in
their performance under this Agreement.” (Uber SOF 1 22). These agreements,
however, go beyond merely characterizing the extent to which Uber can control
drivers. They also specifically detail the many ways that Uber is not entitled to
control UberBLACK drivers. (See, e.g., id. (Customer and its Drivers retain the
sole right to determine when, where, and for how long each of them will utilize the
Driver App or the Uber Services’; ‘Uber shall have no right to require Customer or
any Driver to [ ] display Uber’s or any of its Affiliates’ names, logos or colors on any
Vehicle(s)[,] or [ ] wear a uniform or any other clothing displaying Uber’s or any of
its Affiliates’ names, logos or colors.”).”).

132 Id. at *39-40.

133 [d. at *39-42.

134 [d. at *42.
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tween Uber and its UberBLACK drivers.!3% These cases, which
admittedly do present new sets of factual circumstances given
innovations in technology, at minimum call for a full review of
the record beyond self-serving labels or contractual terms,
rather than outright dismissals on summary judgment. The
district court in the UberBLACK case put an outsized burden
on the plaintiff drivers that is out of step with the FLSA’s pur-
poses. Its holding goes against the overwhelming thrust of the
legislative history’s message to read independent-contractor
exclusions extremely narrowly.

C. Encouraging Adaptations in the Twenty-First Century

Courts, policymakers, and administrators need to pick up
the calls for continued adaptation to hold true to the FLSA’s
purposes in the twenty-first century. The FLSA's framers fore-
saw that the types of formalities associated with business orga-
nizational practices would shift over time.136 They predicted
that splintering, or “fissuring,” would continue to be an en-
forcement challenge. They intended to reduce incentives for
splintering that was motivated by an effort to evade wage and
hour responsibilities. Indeed, a major reason that Congress
removed an exclusion for small businesses that did not reach a
threshold number of employees was a concern that some busi-
nesses would break off parts of themselves to fall outside of the
Act’s influence. By opting for broad and adaptable language,
congressional representatives sought to cover off-premises
work, misclassification of independent contractors, piecework
arrangements, splintered-off business forms, and other prac-
tices that sidestepped the FLSA’s reach. They wanted to reduce
the incentives for businesses to engage in “unfair competition”
by paying workers below the FLSA’s baseline standards.

These historical lessons call for creative adaptation in the
twenty-first century. The history urges critical consideration of
“fissured” or splintered employment arrangements in the
twenty-first century, which some courts have already started to

135 Contracts, and other formalities, however can indicate control over an
employee. When they are not self-serving they can show a business’ power over
an individual’'s work life. In Hall v. DIRECTV, for instance, the court found a
contractual arrangement relevant, stating that DIRECTV mandated that plaintiff
workers “obtain their work schedules and job assignment through DIRECTV’s
centralized system” and that they use “particularized methods and standards of
installation.” Hall v. DIRECTV, LLC, 846 F.3d 757, 772 (4th Cir. 2017).

136  See supra subpart 1.C & Part II.



2019] THE FAIR LABOR STANDARDS ACT AT 80 597

do explicitly.137 It invites policymakers to think about the ex-
tent to which contemporary splintering is motivated by evasion
of wage-and-hour-law requirements and what the law can do
moving forward to hold true to the FLSA’s purposes. It compels
creative thinking about how new “devices” of twenty-first cen-
tury technology apply in the FLSA context. Tippett, Alexander,
and Eigen recently made precisely this type of recommendation
to the U.S. Department of Labor.138 They specified the kinds of
wage and hour violations that result from a business’s use of
particular software for payroll and timekeeping and then cre-
atively recommended such things as enhanced data trans-
parency and the prohibition of “rounding” when calculating
hours of work.13° The FLSA was built for just this kind of
adaptation to new business trends, with an eye toward its ulti-
mate purposes to hold a floor on the low-wage labor market. It
allows and invites its enforcers to innovate the regulatory ma-
chinery when necessary to accommodate economic and tech-
nological change. In the long run, what is important in these
adaptations is that courts and administrators consider the
FLSA’s broad remedial purposes to provide blanket wage pro-
tections for the low-wage workforce in the United States.

D. Calling for a Blanket, Rather than Swiss-Cheese
Touchstone

The FLSA’s legislative history shows how much promise
the legislation has to serve as a safeguard for the bottom of the
labor market. The current unpredictable state of joint em-
ployer and independent contractor law is a problem that needs
remedying. It creates loopholes for businesses and unpredict-
ability for all parties involved. We need the FLSA to be more
like a blanket, and less like Swiss cheese. If there were too
many holes in coverage, the FLSA’s framers knew that some
businesses would quickly find ways to squeeze through them.
Yet, the DOL’s and the courts’ inconsistent enforcement of the
FLSA in independent contractor and joint-employer cases has

137 See Hall, 846 F.3d at 772 (referring to the plaintiff's allegation that defen-
dant DIRECTV “operated a fissured employment scheme, governed by a web of
provider agreements, that endured throughout Plaintiffs’ periods of employment
as DIRECTV technicians and was essential to the installation and repair of
DIRECTV's own products. DIRECTV was the principal—and, in many cases,
only—client of the lower-level subcontractors, and DIRECTV often infused capital
into or formally ‘absorbled}’ the subcontractors when necessary.”).

138 Elizabeth Tippett, Charlotte S. Alexander & Zev J. Eigen, When Timekeep-
ing Software Undermines Compliance, 19 YALE J.L. & TECH. 1, 55-61 (2017).

139 Jd. at 55, 60-61.
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created holes in coverage. As Congress predicted in the 1930s,
many businesses are trying to fit through these holes. We need
an identifiable touchstone, or some type of easy-to-apply pre-
sumption of employment status, if we are to reduce this incon-
sistency and achieve the FLSA’s purposes.

The most recent example of the unpredictability that
plagues these areas of FLSA law was the interpretive guidance
provided by the DOL’'s Wage and Hour Administrator on both
independent contractor law and joint employer law. The Ad-
ministrator issued the guidance in 2015 and 2016 under Presi-
dent Obama’s administration, but subsequently rescinded the
guidance in 2017 under President Trump’s administration.!4°
President Obama’s DOL made it a priority to target businesses
engaged in independent contractor misclassification. It recov-
ered almost $80 million for employees in misclassification
cases involving construction, hospitality and other low-wage
industries.14! In 2015 alone, the DOL Wage and Hour Division
recovered over $23 million in unpaid minimum wages and
overtime premiums on behalf of FLSA-covered employees.42
In contrast, given the rescission of the Obama-era administra-
tive guidance, it is highly unlikely that President Trump’s DOL
will make independent contractor misclassification enforce-
ment a top priority.143

140  See, e.g., U.S. Dep't of Labor, Wage & Hour Div., Administrator’s Interpre-
tation No. 2015-1 (July 15, 2015} (the Obama Administration’s guidance regard-
ing independent contractors); see also U.S. Dep’t of Labor, Wage & Hour Div.,
Administrator’s Interpretation No. 2016-1 (Jan. 20, 2016) (the Obama Adminis-
tration’s guidance regarding joint employment). But see Press Release, U.S. Dep’t
of Labor, US Secretary of Labor Withdraws Joint Employment, Independent Con-
tractor Informal Guide (June 7, 2017) (the Trump Administration’s recent removal
of this guidance). Congress has attempted to weigh in as well. See Save Local
Business Act, H.R. 3441, 115th Cong. (2017) (noting a Congressional attempt to
clarify joint employment}.

141 Press Release, U.S. Dep’t of Labor, California Court Rulings Send Clear
Message to Employers Who Misclassify Workers as ‘Independent Contractors’
(Aug. 19, 2015) (noting that in 2014, the Wage and Hour Division recovered over
$79 million for workers in low-wage industries).

142 David Weil, Strategic Enforcement in the Fissured Workplace, in WHO IS AN
EMPLOYEE AND WHO IS THE EMPLOYER?: PROCEEDINGS OF THE NEW YORK UNIVERSITY
G68TH ANNUAL CONFERENCE ON LABOR, supra note 20, at 19; see Press Release, U.S.
Dep't of Labor, Halliburton Pays Nearly $18.3 million in Overtime Owed to More
Than 1,000 Employees Nationwide after US Labor Department Investigation
(Sept. 22, 2015); see also Press Release, U.S. Dep't of Labor, California Court
Rulings Send Clear Message to Employers Who Misclassify Workers as ‘Indepen-
dent Contractors’ (Aug. 19, 2015) (detailing a court judgment requiring $5 million
to be paid to misclassified courier drivers).

143 See, e.g., Carmen N. Couden & Scott T. Allen, United States: Top Labor And
Employment Issues In Automotive To Watch In 2018, MONDAQ (Feb. 5, 2018), http:/
/www.mondagq.com/unitedstates/x/670544 /employeerights+labourrelations/



2019] THE FAIR LABOR STANDARDS ACT AT 80 599

Administrators and courts struggle to identify a touch-
stone in these cases that would lead to more consistency and
predictability. Generally speaking, decision-makers often list a
number of legal “factors,” state that they are looking at the
“totality of the circumstances,” that no one factor is dispositive,
and that the overarching inquiry is the “economic realities” of
the situation, but the ultimate touchstone is difficult to parse.
It is common for courts to translate the touchstone as an ulti-
mate question of whether the worker is economically depen-
dent on a business.!144 If the answer is yes, the worker is an
“employee” of that business. But, what does “economic depen-
dence” mean in the twenty-first century U.S. economy? Here,
the Article begins to flesh out some answers, but it is beyond
the scope of the Article to comprehensively synthesize all
proposals.

In the independent contractor area, the Restatement Third
of Employment Law provides a helpful framework for grounding
multi-factored tests and making sense of the economic depen-
dence touchstone.!45 While it is intended to apply more
broadly than the FLSA, once applied to the FLSA it could help
to decipher true economic dependence in the FLSA context. Its
framing cautions that the “independent contractor” distinction
should apply only to an individual who is truly in business for
himself or herself. It should apply narrowly. True independent
contractors, unlike FLSA employees, have the freedom to make
“important” labor and capital allocation decisions in their own
interests. Professor Michael Harper, reporter and author of
this section of the Restatement Third, refers to its touchstone
as the “independent business person entrepreneurial control
test.”146 Harper acknowledges that the FLSA’s definition of em-
ployment is uniquely broader than the definitions included in
other employment and labor statutes.14? He notes, however,
that despite this broad definition, courts often mistakenly de-

Top+Labor+And+Employment+Issues+In+Automotive+To+Watch+In+2018 [https:
//perma.cc/6NKF-WS8F]| (discussing labor issues under the Trump
administration).

144  Bartels v. Birmingham, 332 U.S. 126, 130 (1947) (“IIn the application of
social legislation employees are those who as a matter of economic reality are
dependent upon the business to which they render service.”).

145 RESTATEMENT (THIRD) OF EMPLOYMENT Law § 1.01 (AM. Law INST. 2015).

146  See Harper, supra note 124, at 45-55.

147  [d. at 49. The Court has often remarked that with the FLSA Congress used
broad language to include relationships as “working relationships” that wouldn’'t
have been found to be employer-employee relationships under common law right-
to-control standards. See Rutherford Food Corp. v. McComb, 331 U.S. 722, 729
(1947).
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fault into the narrower common law control criteria in cases
involving the FLSA.148 The Restatement Third brings more clar-
ity to the notion of economic dependence by implicitly defining
economically dependent employees as people who do not make
important labor and capital allocation decisions in their own
interests.

Applying this touchstone to a recent FLSA case involving
an alleged independent contractor brings additional perspec-
tive on this distinction. In that case, a federal district court did
not follow the Restatement Third’s guidance or the broad and
adaptable definitions of employment that pervade the FLSA's
language and legislative history.!4® Instead, the court signaled
that low-wage plaintiff car washers, who worked for a single
car-wash business, may indeed be independent contractors in
business for themselves.15° In that case, the district court
judge concluded that the car washers might not be entitled to
the FLSA’s minimum wage and overtime protections if they
have some control over their schedules and have some oppor-
tunities to solicit their own clients.15! Based on the facts
presented on the motion for summary judgment, if the car
washer plaintiffs were efficient and finished their specified
work for the day early, the car wash would allow them to solicit
their own clients to make some extra money.!52 Denying the
motion for summary judgment on the question of the car wash-
ers’ status as FLSA employees, the court found that this oppor-
tunity to gain their own profits could be a strong indicator of an
independent business.!53 In the court’s words, if the car wash
allowed this it would mean that the workers “had opportunities
for judgment-driven performance and could realize gains from
their greater efficiency.”1%4

Given the FLSA legislative history analysis and the Restate-
ment Third’s formulation, however, courts should find eco-

148 Harper, supra note 124, at 47-49; see also Alberty-Velez v. Corporacion de
Puerto Rico Para La Difusion Publica, 361 F.3d 1, 10 {1st Cir. 2004) (television
host was presumed to be an independent contractor); Speen v. Crown Clothing
Corp., 102 F.3d 625, 638 (1st Cir. 1996) (burden on sales representative to prove
that he was not an independent contractor).

149 RESTATEMENT (THIRD) OF EMPLOYMENT LawW § 1.01(3) (AM. Law INST. 2015).

150 Rounds v. Phil’s Kar Kare, No. 16-13170, 2018 U.S. Dist. LEXIS 30170, at
*10-11 (E.D. Mi. Feb. 26, 2018); Lawrence E. Dube, Car Washers May Be Inde-
pendent Contractors, Court Decides, DALY LAB. REP. (Feb. 27, 20 18), https://
bnanews.bna.com/daily-labor-report/car-washers-may-be-independent-contrac
tors-court-decides [https://perma.cc/6F5W-LZR8].

151 Rounds, 2018 U.S. Dist. LEXIS 30170, at *13-22.

152  [d. at *18-19.

153 Id. at *15-16.

154 [d. at *186.
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nomic dependence and thus employee status based on these
kinds of facts; cases involving low-wage workers who work pri-
marily for one company and have little discretion over the ma-
jority of their work, or work under the direction of a business,
should come out the other way.'55 The low-wage car washers
used the car wash’s tools, location, and materials for the solici-
tation of extra work, were only allowed to do this after they
completed their primary work for the car wash, and did not
have a separate business entity. Allowing workers to solicit
their own business only after they finished their required work
is simply not the mark of an individual who is truly in business
for herself or himself. If the car washers could alter how the
majority of work is done during the workday, or over how to
invest capital in the car wash’s future, that would be different.
Soliciting business at the end of a shift if, and only if, they work
fast does not constitute control over important capital alloca-
tion decisions.156

The legislative history analysis counsels that, in cases in-
volving these kinds of undisputed economic-dependency re-
lated facts, federal courts should find that low-wage car wash
workers are not independent contractors as a matter of law.
Judge Easterbrook, in a concurring opinion, made an argu-
ment along these lines in a FLSA case involving a question of
whether low-wage migrant farmworkers were “independent
contractors” of a cucumber farmer. According to Easterbrook,
“migrant farm hands” should be considered employees of the
farmer as a rule of decision. He argued that this would be
consistent with the FLSA’s purposes and would provide the
parties with more predictability. As he puts it, “Why keep cu-
cumber farmers in the dark about the legal consequences of
their deeds?”157 In Easterbrook’s view, there are hard indepen-
dent contractor cases, but “this is not one of them.”!5® To
crystallize the point, he stated, “migrant workers are selling
nothing but their labor. They have no physical capital and little
human capital to vend.”15® Simply put, if courts and the DOL

155 For a view along these lines, see Sec’y of Labor, U.S. Dep't of Labor v.
Lauritzen, 835 F.2d 1529, 1544 (7th Cir. 1987) (Easterbrook, J., concurring)
(calling for a presumption that farmworkers are not “independent contractors”
and stating that “the statute was designed to protect worker without substantial
human capital, who therefore earn the lowest wages. No one doubts that migrant
farm workers are short on human capital”).

156 See RESTATEMENT (THIRD) OF EMPLOYMENT LAW § 1.01 cmt. d (AM. Law INST.
2015).

157  Lauritzen, 835 F.2d at 1539 (Easterbrook, J., concurring).

158 Jd. at 1545.
159 [d.
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embrace the historical legacies of the FLSA, and the concomi-
tant Restatement Third’'s touchstone, independent contractor
law would be more consistent and predictable because the in-
dependent contractor exception would be used sparingly. It
would, thus, move us closer to avoiding the pitfalls of “various
unstructured, multifactored tests”16° and attaining blanket-
like coverage for low-wage workers.

In subcontracting joint-employer cases, and cases involv-
ing multiple business entities, the economic dependence
touchstone needs further specification as well. In cases where
the worker is an “employee,” and the question is “whom” is his
or her “employer,” the analysis no longer turns on whether the
employee makes important labor and capital allocation deci-
sions. The question is on whom (which business or busi-
nesses) is the employee economically dependent. Scholars and
some courts!6! have called for deeper consideration of the early
child labor cases, from which the broad “suffer or permit” lan-
guage emerged. Drawing from a review of this extensive his-
tory, Goldstein et al. argue that economic dependence is met
when a business knew or had reason to know that work was
performed and the business was in a position to prevent the
harm.162 This interpretation is consistent with the FLSA’s
broad language, remedial purposes, and legislative history
presented here. As the Supreme Court has noted, the FLSA’s
definitions have “striking breadth” that “stretches” beyond
“traditional agency law principles.”163 Along similar lines, Pro-

160 See Harper, supra note 124, at 45. FLSA independent contractor cases
have varied results. Compare McFeeley v. Jackson St. Entm't, LLC, 825 F.3d 235,
240 (4th Cir. 2016} (exotic dancers were employees), and Castillo v. Givens, 704
F.2d 181, 195 (5th Cir. 1983) (farmworkers were employees), and McComb v.
Homeworkers’ Handicraft Coop., 176 F.2d 633, 635 (4th Cir. 1949) (piecework
home workers were employees), and W. Union Tel. Co. v. McComb, 165 F.2d
65,73 (6th Cir. 1947) (agents were employees}, with Saleem v. Corp. Transp. Grp.,
Ltd., 854 F.3d 131, 149 (2d Cir. 2017} (drivers were independent contractors), and
Speen v. Crown Clothing Corp. 102 F.3d 625, 634 (1st Cir. 1996) (sales represen-
tative was an independent contractor), and Lodge 1858, Am. Fed'n of Gov't Emps.
v. Webb, 580 F.2d 496, 513 (D.C. Cir. 1978) (technical service workers at NASA
were independent contractors).

161 See, e.g., Dynamex Operations W., Inc. v. Superior Court, 416 P.3d 1, 21
{Cal. 2018) (“Courts applying such statutes before 1916 had imposed liability, for
example, on a manufacturer for industrial injuries suffered by a boy hired by his
father to oil machinery, and on a mining company for injuries to a boy paid by coal
miners to carry water.”).

162 See Goldstein et al., supra note 46, at 1037, 1041, 1043, 1048. Some
scholars go even further and argue for strict liability. See Glynn, supranote 12, at
227-28 (arguing that if a business buys, sells, or distributes goods or services it
should be held strictly liable for any wage and hour abuses that occur related to
those goods or services).

163 Nationwide Mut. Ins. Co. v. Darden, 503 U.S. 318, 326-27 (1992).
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fessor James Reif formulated a test that would hold lead com-
panies liable when the work performed by front-line workers is
“integral” to the company’s mission, the company “knew or had
reason to know” of the work performed, and the company had
the ability to remedy the problem but did not.}¢4 These
broader, more blanketing theories of employment in the FLSA
context could help courts and administrators to make more
sense of the outer limits of the “economic dependence” touch-
stone. The legislative history communicates that if a business
allows work to be performed, is the ultimate beneficiary of that
work, and has the power to affect wages and hours, that entity
is an employer.

CONCLUSION

In 1937, U.S. Labor Secretary Frances Perkins stressed to
the legislators voting on the FLSA that overcoming challenges
to effective enforcement would be key to the FLSA’s success. 165
U.S. Assistant Attorney General Jackson stressed the impor-
tance of focusing on “practices” of businesses, rather than bus-
iness form. These observations still ring true today. The
increased prevalence of many forms of contracting, subcon-
tracting, and outsourcing, or what Weil and others call “fissur-
ing” of the formerly vertically-integrated corporation, is often
cited as a significant challenge to the eighty-year-old FLSA. As
this Article has contended, however, these dynamics are not
entirely unexpected.

The Act’s framers intentionally structured it to provide lee-
way for courts and administrators to confront just such chal-
lenges, both old and new. Congress broadly and flexibly
worded this legislation in 1938 with foresight about the need to
target diverse and evolving business relationships over time.

164  See Reif, supra note 22, at 409-10 (2014) (arguing that a company that
outsources work should be liable under FLSA when “that work was an integral
part of the company’s process of production of goods or provision of services, the
company knew or had reason to know that individuals hired by the contractor
were performing its outsourced work but did not prevent that performance despite
its ability to do so, and performance of that work did not require any specialized
expertise or experience such that it could not be performed by individuals directly
employed by the company.”); see also Rubinstein, supra note 12, at 611 (*Quasi-
employers are not employers in the traditional sense; however, the law considers
them to be employers because they may significantly interfere with an employ-
ment relationship, may have been delegated a significant amount of responsibility
with respect to terms and conditions of employment, may be joint or single em-
ployers, or otherwise have effective control over employees.”).

165 FLSA, Hearing Part 1, supra note 1, at 181 (statement of Hon. Frances
Perkins, Secretary of Labor, Dept. of Labor) (“One of the greatest difficulties to be
overcome, [if the FLSA] is to be successful is that of enforcement.”).
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Moreover, they foresaw and sought to reduce incentives to
splinter off parts of the business, or to impose new business
formalities that evade the FLSA’s blanket reach.

On the FLSA's eightieth birthday, this Article proposes that
the FLSA’s broad and flexible language, while not without
problems, should help courts and FLSA enforcers apply it to a
continuously evolving business environment.'6¢ In other
words, Congress intended the FLSA to have an extensive reach
and for it to be highly adaptable to shifting winds in business
organizational patterns. While scholars and the three
branches of government are the primary audiences for this
Article, the FLSA’s legislative history informs public discourse
on this pressing subject as well. As new forms of business
arrangements pop up through online platforms and other
means, the public discourse too often starts with an assump-
tion of exclusion from the FLSA’s coverage. For instance, when
referring to Uber drivers, many headlines somewhat incredu-
lously read “Are Uber Drivers Really Employees?,”167 as
opposed to “Are Uber Drivers Really in Business for Them-
selves?”168 The New Deal spirit of the FLSA’s legislative history
strongly advises us that we should start with the latter pre-
sumption, rather than the former. The FLSA’s straightforward
statutory purpose is as weighty now as it was in the 1930s;
entities that directly or indirectly engage low-wage workforces

166 See Robert N. Willis, The Evolution of the Fair Labor Standards Act, 26 U.
MiaMI L. REv. 607, 608 (1972) (praising the FLSA’s ambiguous language as al-
lowing it to be applied broadly and stating, “[i]t is under the guise of the broad
commerce powers that the gradual, consistent extension of the coverage of the
Fair Labor Standards Act has been and will continue to be accomplished.”).

167 E.g., Omri Ben-Shahar, Are Uber Drivers Employees? The Answer Will
Shape the Sharing Economy, FORBES (Nov. 15, 2017), https://www.forbes.com/
sites/omribenshahar/2017/11/15/are-uber-drivers-employees-the-answer-will-
shape-the-sharing-economy/#6dal0dee5e55 [https://perma.cc/3GWF-LFWS8];
Alison Griswold, Are Uber Drivers Employees? The Trial That Could Devastate the
“Sharing Economy”, SLATE (Mar. 12, 2015), http://www.slate.com/blogs/
moneybox/2015/03/12/uber_lyft_employment_cases_juries_could_decide_the_
legal_fate_of_the_sharing.html [https://perma.cc/USES-SHXM]; Yuki Noguchi,
Gig Economy Renews Debate Over Whether Contractors Are Really Employees,
NPR (Mar. 7, 2018), https://www.npr.org/2018/03/07/589840595/gig-econ-
omy-renews-debate-over-whether-contractors-are-really-workers [https://
perma.cc/7HWR-8LTB]; Michelle Quinn, Are Uber and Lyft drivers Employees?,
SAN JOSE MERCURY NEWS (Jan. 28, 2015}, https://advance.lexis.com/api/perma
link/ce14074d-4cff-488a-86c0-6c74aca938b2 /?context=1000516 [https://per
ma.cc/6JQY-XZW7].

168 A similar search for news article titles phrasing the question as whether
Uber or ridesharing drivers are really in business for themselves, or are really
independent contractors, turned up zero articles.
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to provide work on their behalf should use their power over
workers’ wages and hours to ensure that these workers receive
legally mandated compensation for the work they perform.



