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lawmakers are entitled to infer that there is some causal relation
between the widespread availability of firearms in the United States
and the significantly higher rates of gun violence here than in
otherwise similar countries that regulate firearms more strictly.!!

Still, the question of whether there should be a right to own or
possess firearms is not simply a matter of calculating the likely
consequences of such a right. If we say that legislatures are justified
in enacting gun control measures on the ground that, on the whole,
these laws increase personal security, the deontologist will object to
the sacrifice of some individuals’ right of personal security. If owning
a firearm makes one individual safer, that individual claims, the
government cannot prohibit such ownership for the benefit of others.
This argument resembles Ronald Dworkin’s familiar claim that rights
may not be overridden based on a calculation of costs and benefits,*?
but as we shall see, the claim fails to establish a Second Amendment
right of armed self-defense.'

greater extent on empirical and policy analysis in its written opinions.”).

191. See, e.g., Martin Killias, International Correlations Between Gun Ownership and Rates
of Homicide and Suicide, reprinted in 148 CAN. MED. ASSOC. J. 1721 (1993) (finding a positive
correlation between gun ownership rates, on the one hand, and suicide and homicide rates, on
the other). The most relevant “control” country for a natural experiment would seem to be
Canada. One comparative study concluded that the data “emphatically show that Canadian gun
control, especially the provisions pertaining to handguns, does have the beneficial effect of
saving lives.” Catherine F. Sproule & Deborah J. Kennet, Killing with Guns in the USA and
Canada 1977-1983: Further Evidence for the Effectiveness of Gun Control, 31 CAN. J. CRIM. 2453,
249 (1989). This conclusion can be contested on the basis of its relatively short peried of
investigation. See Robert J. Mundt, Gun Conirol and Rates of Firearms Violence in Canada and
the United States, 32 CAN. J. CRIM. 137, 139 (1990). However, whatever one ultimately
concludes about the complicated questions of causation, the statistical disparities are certainly
suggestive. The United States has consistently higher rates of firearms and (especially) handgun
possession than Canada, consistently higher rates of crime, and consistently higher percentages
of violent crimes committed with firearms and handguns. See id. at 141-43, 145, 149. Similar
correlations appear when one compares firearms ownership and gun violence statistics from
other industrialized countries. See Martin Killias, International Correlations Between Gun
Ownership and Rates of Homicide and Suicide, 148 (10) CAN. MED. ASSOC. J. 1721 (1993)
(examining 1989 survey data from 14 countries).

192. See RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 193 (“[T]he prospect of
utilitarian gains cannot justify preventing a man from doing what he has a right to do.”).

193. I put aside the objection that in constitutional law, rights are not actually trumps. See
Michael C. Dorf, Truth, Justice, and the American Constitution, 97 COLUM. L. REV. 133, 155-56
(1997) (reviewing DWORKIN, supra note 172 and DENNIS PATTERSON, LAW AND TRUTH
(1996)); Richard H. Pildes, Why Rights Are Not Trumps: Social Meanings, Expressive Harms,
and Constitutionalism, 27 J. LEGAL STUD. 725, 729 (1998) (“Rights are not generai trumps
against appeals to the common good or anything else; instead, they are better understood as
channeling the kinds of reasons government can invoke when it acts in certain arenas.”). To
meet that objection, an advocate of the individual right interpretation of the Second
Amendment could recast the trumping claim as a demand that the government satisfy some
form of heightened scrutiny. See id.; Frederick Schauer, A Comment on the Structure of Righis,
27 GA. L. REV. 415, 429-31 (1993) (proposing that rights be viewed as shields rather than
trumps and arguing that rights are not trumps on the quite different ground that rights serve
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Consider three schematic cases. A believes that her ownership of
a firearm makes her substantially safer while increasing the risk of
injury or death of innocent third parties at most marginally. Perhaps
A believes that it even makes innocent third parties, in the aggregate,
safer. In fact, however, A’s ownership of a firearm increases the risk
of death or injury to herself as well as to innocent third parties. B’s
ownership of a firearm increases the risk of death or injury to
innocent third parties to a greater degree than it increases her own
safety, but it does increase her own safety somewhat. C’s ownership
of a firearm makes her substantially safer while increasing the risk of
injury or death of innocent third parties at most marginally. Perhaps
it even makes innocent third parties, in the aggregate, safer.

A presents the weakest claim for a right to firearms ownership.
Some constitutional rights are best understood as protecting
decisional autonomy, and are in this sense rights to be wrong. For
example, even if we knew to a certainty that, contrary to the
expectations of a pair of lovers, their marrtage would prove to be a
source of nothing but misery to them, we would not grant the
government the power to prevent them from marrying one another.
Part of what makes the decision whether to marry or to have children
valuable is that it is one’s own decision.”* One could conceive of a
right to safety in these terms—as a right to decide whether and how to
protect oneself against private violence —but the right then loses most
of its moral force. A is entitled to hold all manner of beliefs, but
when acting on those beliefs risks serious physical harm to A and
others, something more than the fact that A holds a belief is needed
to prevent the government from intervening.

B has a stronger claim than A. Nevertheless, B’s claim runs into
the harm principle.”® Her proposed conduct harms third parties,
thereby making it a poor candidate for a right. Moreover, why should
the government prefer B’s claim to personal safety over those of third
parties when the latter are, by hypothesis, stronger?

B might say that her claim is a composite of safety and liberty: in
the interest of third parties, the government proposes not only to

expressive functions not captured by the standard account or its competitors).

194. See Planned Parenthood v. Casey, 505 U.S. 833, 851 (1992) (stating that some beliefs
“relating to marriage, procreation, contraception, family relationships, child rearing, and
education” are so fundamental “to personal dignity and autonomy” that they “could not define
the attributes of personhood were they formed under compulsion of the State”).

195. See 4 JOEL FEINBERG, THE MORAL LIMITS OF THE CRIMINAL LAW: HARMLESS
WRONGDOING at ix-xx, 318-38 (1988).
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decrease her safety but also to limit her freedom to own a firearm.
Phrased in this way, it looks as if the government is singling out B for
a burden, the benefit of which it confers on others. Yet it should be
recalled that the law imposes the reciprocal burden on all. The third
parties whose safety the gun control law enhances will also have their
own freedom to own firearms restricted. Thus, unless the aspect of
B’s freedom that is limited is itself highly prized —and this is the very
issue in dispute—the safety interests of the third parties will
justifiably outweigh the combination of B’s safety claim plus her
liberty claim.

C presents a strong claim because the reduction in C’s safety
(and freedom) carries no substantial compensating benefit for C or
others. The main problem with C’s claim is the difficulty, ex ante, of
distinguishing C from A (or B). Nearly everyone who claims a right
to own firearms will believe that she is a C, or at worst, a B.1% At the
very least, this suggests that the government may legitimately require
trigger locks, safety education, and similar measures as a condition of
firearm ownership licensing, thereby weeding out A’s and converting
some of them into C’s. But even these measures will not be deemed
sufficient if the government has a reasonable basis to conclude that
firearms possession by properly certified individuals on the whole
increases the risk of death or injury—because accidents still happen,
because the firearm remains available to otherwise cautious people
should they become enraged, and because criminals who have a
substantial reason to believe their victims are armed may more
readily resort to violence themselves.?

Ex post, matters may look somewhat different. Imagine that the
government bans firearm possession, but C (who really is a C) decides
to carry a weapon nonetheless. If C uses the firearm in justifiable
self-defense, should C have a necessity defense to a charge of illegal
possession? C might say that any basis for thinking she was really an
A is removed by the facts of her case. However, to give C such a
defense would rob the general prohibition of most of its deterrent
effect. Many A’s, thinking themselves C’s, will reason that they can
safely violate the possession prohibition because their violation would

196. Cf SHELLEY E. TAYLOR, POSITIVE ILLUSIONS: CREATIVE SELF-DECEPTION AND THE
HEALTHY MIND 10-11 (1990) (reporting that ninety percent of people surveyed rated
themselves as above average drivers); Neil D. Weinstein, Optimistic Biases About Personal
Risks, 246 SCI. 1232 (1989) (reporting similarly optimistic assessment of personal risks).

197. 1 do not contend that any of these claims is true—only that they are sufficiently
uncertain that lawmakers may take them to be true.
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likely only come to light in the event that they use the firearm, and
because they (erroneously) believe they would only use the firearm
justifiably, they reason that they could not be prosecuted. Thus, if we
conclude that the difficulty of distinguishing A’s from C’s ex ante
justifies prohibiting firearm possession even by C’s, we would likely
also conclude that that in order to be able to enforce the prohibition,
we must disallow a necessity defense by C.1%

This result may seem somewhat harsh, and I admit that I am not
entirely comfortable with it. We justified a reduction in B’s safety on
the ground that B was endangering third parties. C, by contrast, does
not endanger third parties. How can the harmful effects of A’s
conduct justify a limit on C’s ability to protect herself from attack?
There is no good answer to this question other than to say that
sometimes the good of the community justifies imposing general
burdens that are irreducibly imprecise.

Even if we find this response unconvincing, it is worth pausing to
notice that the normative arguments we have considered for some
limited right of armed self-defense do not track the Second
Amendment at all closely. There is the initial problem of grafting a
self-defense justification onto a text that speaks in what appear now,
and were understood at the founding, to be military terms. In
addition, a right to own or possess firearms is at most an indirect
means of protecting the right of personal security. If the latter can be
protected as or nearly as effectively by other means—such as police
protection or nonlethal weapons—the argument for a right to
firearms is accordingly weaker.

Finally, there is the problem that the self-defense argument
hardly justifies a right to own or possess firearms for all of “the
people.” At most, the arguments considered justify exemptions from
general prohibitions for some particular individuals in particular
circumstances.'”® The question of who, if anyone, should be entitled
to a right to own, possess, or use firearms, and under what
circumstances, raises difficult issues of substantive criminal law. To
the extent that these are also issues of constitutional law, they are

198. However, we should still allow A to plead self-defense to the substantive crime with
which she might be charged. Even if A committed a malum prohibitum by obtaining the firearm
in the first place, once she was under attack she was entitled to use reasonable force to defend
herself. Cf. GEORGE FLETCHER, A CRIME OF SELF-DEFENSE (1988).

199. But ¢f United States v. Gomez, 92 F.3d 770, 774 (9th Cir. 1996) (Kozinski, I.,
concurring) (relying on the Second Amendment as a source for a justification defense to a
weapons charge).
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probably better analyzed under the Due Process Clauses of the Fifth
and Fourteenth Amendments than by attempting to shoehorn them
into the Second Amendment.2®

V1. IS THE SECOND AMENDMENT AN ANACHRONISM?

A recent article by Stephen Halbrook and David Kopel accuses
critics of the individual right interpretation of adopting a “‘nihilist
theory’ of the Second Amendment.”?* The Amendment must do
something, they say; otherwise there was no need to bother adding it.
To the extent that Halbrook and Kopel issue a historical challenge,
we have a plausible answer: the framers and ratifiers of the Second
Amendment were principally worried about a standing federal army.
By protecting state militias against abolition they hoped to reduce
federal reliance on a standing army and, in the event of federal
tyranny by a standing army, to provide the states with the means to
resist.?? This response may seem less than fully satisfactory because
we do not share the founders’ distrust of standing armies or their faith
in militias. Our national defense now rests almost entirely with
federal forces and, after the Civil War, the notion of an armed clash
between the federal government and some number of states is
understood not as our last defense against tyranny but as the
paradigmatic national catastrophe. Thus, the something that the
Second Amendment accomplished at the founding looks now like a
nothing. To avoid rendering the Second Amendment a modern
nullity, the Halbrook/Kopel argument implies, we should adopt the
individual right interpretation —even if that is ahistorical.

However, it is decidedly not true that preserving state militias
against federal abolition serves no modern purpose. To be sure,

200. This is not to say that the Court is likely to use any of these provisions to infer a
personal right of armed self defense given what Laurence Tribe aptly calls its “normative double
standard.” Laurence H. Tribe, Comment: Saenz Sans Prophecy: Does the Privileges or
Immunities Revival Portend the Future—Or Reveal the Structure of the Present?, 113 HARV. L.
REev. 110, 158 (1999).

The Court allows rights that help fill out the constitutional landscape [of federal-state
relations] to be derived by structural inference from the borders and lines of authority
that map that landscape. However, it paradoxically proceeds as though rights that are
valued in themselves as constitutive elements of the human personality in a non-
totalitarian regime may not be similarly derived; rather, these individual rights must be
located, if at all, only in specific text or tradition.
Id.
201. Halbrook & Kopel, supra note 125, at 351.

202. Cf SPITZER, supra note 32, at 27 (stating that the Second Amendment’s original “aim
was to ensure the continued existence of state militias as a military and political counterbalance
to the national army, and more broadly to national power”).
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giving full effect to the spirit of the Second Amendment would
potentially require overruling the Selective Draft Law Cases® which
upheld Congress’s authority to incorporate National Guard and
National Guard Reserve troops into the regular army. But those
cases are fully consistent with the letter of the Second Amendment as
I have explained it: relying on the militia clauses but not the Second
Amendment, the Court said that even though Congress might choose
to incorporate militia members into the national army, its power to
train and discipline the militia would, in general, obviate “the
necessity for exercising the army power.”? The Second Amendment
still reinforces this idea, just as the Tenth Amendment reinforces the
notion of enumerated powers of Article 1.

This last suggestion also provides a response to the charge that
interpreting the Second Amendment merely to preserve state militias
renders it redundant with the militia provisions of Articles I and II.
The response is: so what? There is in fact no interpretive canon
requiring that every constitutional provision have some effect not
attributable to some other provision. For example, under the
Supreme Court’s modern interpretation of the Commerce Clause,
Congress may regulate intra-state economic activity that has a
substantial effect on interstate commerce.?s Under that test, many of
the powers articulated elsewhere in Article I are unnecessary.
Among the provisions rendered surplusage by the modern
interpretation of the Commerce Clause are the power: “To
establish . . . uniform Laws on the subject of Bankruptcies”;?¢ “[t]o
Coin Money”;? “[tlJo provide for the Punishment of counter-
feiting”;?%® and to issue copyrights and patents.?® It was just this
redundancy that led Justice Thomas, concurring in United States v.
Lopez,® to complain that the Court’s interpretation of the
Commerce Clause warranted reexamination.l! None of his col-
leagues took the offer seriously. Thus, on the question that was most

203. 245 U.S. 366 (1918).

204. Id. at 383.

205. See United States v. Lopez, 514 U.S. 549, 560 (1995) (invalidating the Gun Free School
Zomnes Act in part because firearm possession is not “economic activity,” while reaffirming
Wickard v. Filburn, 317 U.S. 111 (1942)).

206. U.S. CONST. art. 1,§ 8, cl. 4.

207. Id. cl. 5.

208. Id. cl.6.

209. Seeid. cl. 8.

210. 514 U.S. 549 (1995).

211. See id. at 587 (Thomas, J., concurring).
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central to the debate over ratification of the Constitution—the scope
of Congress’s enumerated powers—we find that whole clauses have
been rendered superfluous by the modern understanding.

There are additional examples of constitutional provisions that
have been rendered superfluous by expansive interpretation of other
provisions or changed circumstances. Congress’s power to “grant
Letters of Marque and Reprisal”?? was rendered useless by the 1856
Declaration of Paris (even if in principle the United States could
renounce the Declaration).?> The limitation of the Seventh
Amendment’s guarantee of a civil jury trial right to cases in which the
amount in controversy exceeds “twenty dollars” has been entirely
eaten away by inflation.?* And given the Supreme Court’s ruling that
the Free Exercise Clause prohibits discriminatory but not
nondiscriminatory burdens on religion,? it is not clear that the Free
Exercise Clause adds anything to the Establishment Clause and the
Equal Protection Clause (or in the case of the federal government,
the equal protection component of the Fifth Amendment Due
Process Clause).'

Even if we disagree with the particulars of any of these
developments—perhaps we think the Seventh Amendment has
earned a cost of living adjustment—the more general phenomenon
makes perfect sense. The Constitution is not the work of an
omniscient deity who foresaw all future developments and chose only
those words that were indispensable for all circumstances.?’

212. U.S. CONST. art. 1, § 8, cl. 11.

213. See BLACK’S LAwW DICTIONARY 814 (5th ed. 1979).

214. It might be objected that the erosion of the twenty-dollar limit has worked an
expansion of the Seventh Amendment, while the erosion of the Second Amendment (if that is
what has occurred) worked a contraction of rights. However, other doctrinal changes have
ercded the Seventh Amendment itself. The most prominent is the acceptance in modern times
of means for taking cases away from the jury that were not available in 1791. See Galloway v.
United States, 319 U.S. 372, 405-7 (1943) (Black, J., dissenting) (disapproving the erosion of the
civil jury’s prerogative). In any event, my next example also involves the erosion of a right, and
the expansion of the Commerce Clause worked an erosion of a limitation on government,
which, for some purposes, is the equivalent of the erosion of a right.

215. See Employment Div., Dep’t of Human Resources v. Smith, 494 U.S. 872 (1990).

216. For a theory of the Free Exercise Clause that may give it some independent bite
notwithstanding Semith, see Christopher L. Eisgruber & Lawrence G. Sager, Why the Religious
Freedom Restoration Act Is Unconstitutional, 69 N.Y.U. L. REV. 437 (1994); Christopher L.
Eisgruber & Lawrence G. Sager, The Vulnerability of Conscience: The Constitutional Basis for
Protecting Religious Conduct, 61 U. CHL L. REV. 1245 (1994).

217. Christopher Eisgruber aptly describes the “aesthetic fallacy.” See Christopher L.
Eisgruber, The Living Hand of the Past: History and Constitutional Justice, 65 FORDHAM L.
REv. 1611, 1617 (1997). “People in the grip of this fallacy suppose that the Constitution is like a
peem, a symphony, or a great work of political philosophy. Each word and every phrase must
come together to form a harmenious and pleasing composition.” Id.
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Furthermore, because it is phrased in general language and so very
difficult to amend, its interpretation calls for some degree of
flexibility.2® It should hardly surprise us that over the course of more
than two centuries, some provisions of the Constitution faded in
importance or were rendered redundant by the sensible expansive
interpretation of others. Certainly the Second Amendment’s fate has
hardly been unique in this respect.

In my view, there remains one minor difficulty with interpreting
the Second Amendment solely to preserve state militias: even if we
reject the view that the “militia” is now synonymous with “the
people,” and even if “the people” as understood in the late eighteenth
century were understood as not exactly collective or individual in the
way we use those terms today, the individual right scholars who argue
that the term “the people” now generally means individuals make a
legitimate point. Perhaps we should try to understand the Second
Amendment as preserving some individual right. However, engaging
in this exercise in creative anachronism hardly compels the individual
right to own and possess firearms.

One possibility we considered in the previous Part would be to
recognize a limited right of armed self-defense. I noted above the
awkward fit between the scope of the right that might be justified and
the Second Amendment’s reference to all of “the people.” We might
remedy that problem by emphasizing the militia’s original role as a
primitive police force: perhaps the right that inheres in all of the
people is, contrary to the thrust of DeShaney v. Winnebago County 2®
a right to adequate police protection. The issue is hardly
hypothetical. Minority communities have long complained that the
police provide them with inadequate protection.?® Of course, a right
of self-help against private violence would not address the related
problem of abusive treatment of racial minorities by the police
themselves. Borrowing a page from the broad notion of “self-
defense” favored by the Black Panther Party, one might think that
the solution to this problem is also private arms, but this view sounds

218. The argument is borrowed, of course, from McCulloch v. Maryland, 17 U.S. 316 (1819).

219. 489 U.S. 189 (1989).

220. Even if, for institutional competence reasons, such a positive right could not be fully
enforced by the judiciary, see Lawrence Gene Sager, Fair Measure: The Legal Status of
Underenforced Constitutional Norms, 91 HARV. L. REV. 1212, 1213 (1978); Lawrence G. Sager,
Justice in Plain Clothes: Reflections on the Thinness of Constitutional Law, 88 Nw. U. L. REv.
410, 419 (1993), its denial might serve as the predicate for some forms of self-help—although
this too would call for difficult judicial assessments of when police protection was so inadequate
to justify self-help.
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dangerously similar to a private right of insurrection; reforms of
police practices would seem a much more appropriate course.??!

A second possibility would be to recognize a right of law-abiding
citizens, upon successful completion of a safety course, to own or
possess a small number of long-barreled guns.?? As Wills notes,
pistols were virtually unknown at the founding, except for dueling by
aristocrats.?> Merging narrowly understood history with the narrow
letter of Miller, we might say that the Second Amendment protects a
right to guns similar to those that were deemed useful to the militia at
the founding.

A long-guns-only interpretation would have two pragmatic
virtues as well. First, it would not threaten hunters, an important
political constituency. Second, a distinction between long guns and
handguns may make policy sense. Although handguns comprise
roughly one-third of all firearms in the United States, they account
for over three-fourths of firearm homicides, and more than half of all
homicides.?* An effective ban on handguns would undoubtedly shift
some gun violence from handguns to other weapons, but some
substantial reduction in total violence would probably result.

Both of the foregoing proposals—a limited right of self-defense
and a limited right to own or possess long guns—Ilack any direct
connection to the military focus of the Second Amendment. My final
proposal would address that deficiency. Even if we do not share the
founders’ skepticism of standing armies, we may well sympathize with
the ideal of the citizen-soldier in the following sense: we are rightly
concerned by large gaps between martial and civilian values.
Nuremberg and My Lai teach that, notwithstanding the importance of
military discipline, the duty to follow orders does not excuse members
of the armed services of their duty to follow minimal rules of human
decency. The Iran Contra affair provides a warning about how ready
military officials may be to execute policy contrary to law if they are
convinced that the civil authorities will turn a blind eye. The ideal of

221. See generally Debra Livingston, Police Discretion and the Quality of Life in Public
Places: Courts, Communities, and the New Policing, 97 COLUM. L. REV. 551 (1997).

222. Cf. Nelson Lund, The Second Amendment, Political Liberty, and the Right 1o
Self-Preservation, 39 ALA. L. REv. 103, 123 (1987) (distinguishing handguns from long guns
based on their utility in fighting a standing army),

223. See WILLS, supra note 90, at 30-31.

224. The ratio of handguns to total guns was reported in 1991. See How Many Guns?, ATF
NEWS RELEASE FY-91-36. The homicide numbers have been consistent from 1990 through
1997 (the most recent year available), except that in 1990 handguns accounted for slightly less
than half of all homicides. See Bureau of Justice Statistics, Homicide Trends in the United States
(visited Jan. 9, 2000) <http://www.ojp.usdoj.gov/bjs/homicide/weapons.txt>.
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a citizen-soldier in the sense of a service member who is both of the
people and subject to civilian control is thus very much a modern
ideal.

And how does the Second Amendment speak to this ideal in
modern times? By providing a right of the people to keep and bear
arms—that 1s, a right to serve in the military. Of course the
government need not accept anyone who wishes to serve in the
military. Exclusions based on physical fitness, military need, criminal
record, and so forth, would be perfectly appropriate. But wholesale
exclusions based on stereotypical assumptions would not be
consistent with the ideal of armed forces drawn from “the people.”
On this reading, the most substantial effect of the Second
Amendment today would be to invalidate official military
discrimination on the basis of sex and sexual orientation,

This proposal is not nearly as odd as it at first appears. Its great
virtue is its synthesis of the founding and Reconstruction as those
periods are now understood. Recall Amar’s contention that the
Second Amendment means today what it meant circa 1868.2¢ His
approach depends not only on saddling us with Reconstruction-era
views about arms-bearing, but also relies on the old distinction
between civil and political rights, which Amar aptly characterizes as
dividing people into “First Class Citizens” and “members of the
larger society.”?’ However, even if those who framed and ratified the
Reconstruction Amendments still thought in these terms, in our times
the central meaning of those amendments is that there can be no
division of citizens into classes.”?® The idea that “[t]here is no caste
here”?? has become a fixed star in our constitutional constellation.20

Understanding the core meaning of the Reconstruction
Amendments in these terms also explains how the Second

225. See Balkin, supra note 60, at 1718-19; Carl Riehl, Uncle Sam Has to Want You: The
Right of Gay Men and Lesbians (and All Other Americans) to Bear Arms in the Military, 26
RUTGERS L.J. 343 (1995).

226. Note that Amar also proposes reading the Second Amendment to constrain sex and
sexual orientaticn discrimination in the military. See Amar, supra note 161, at 26-27. Like me,
Amar puts forward this proposal hesitantly, although while I offer it as a possible alternative to
an individual right to armed self-defense, Amar appears to offer it as a supplement te such a
right. See id. at 27.

227. AMAR, supra note 65, at 48,

228, 1 say citizens and not people because we do permit restrictions on voting and jury
service by noncitizens.

229. Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., dissenting).

230. How to interpret the anticaste principle remains controversial in some contexts, of
course, so that Justice Harlan’s next line, “Our Constitution is color-blind,” id., is hotly
contested.
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Amendment could be read to speak to the composition of federal
forces and not just state militias. It is not just that the operative
clause makes no reference to state as opposed to federal forces. The
anticaste principle has become so central to our modern
understanding of the entire Constitution that it infuses the whole.?!

To be sure, none of these alternative readings is clearly superior
to viewing the Second Amendment as simply a limit on Congress’s
ability to abolish state militias. The alternatives are offered for those
who believe —quite erroneously in my view —that every constitutional
provision must play a substantial role in shaping the proper scope of
government authority. As the last of my proposals shows, however,
we should not assume that giving the Second Amendment bite
necessarily means giving civilians guns.

CONCLUSION

This Article has proceeded on the assumption that something
important is at stake in the academic debate over how to interpret the
Second Amendment. Yet most “contemporary gun control pro-
posals, which by and large do not seek to ban all firearms, but seek
only to prohibit a narrow type of weaponry (such as assault rifles) or
to regulate gun ownership by means of waiting periods, registration,
mandatory safety devices, or the like .. . are plainly constitutional,”>?
even under the individual right view of the Second Amendment. An
originalist could find the justification for the contemporary proposals
in analogous provisions in force during colonial times and at the time
of the founding.®® A doctrinalist would note that recognition of a
constitutional right—whether to free speech or to the possession of
firearms—can be limited if the limitation is necessary to further a
compelling government interest such as public safety.?*

Nevertheless, the debate over the scope of the Second
Amendment is not merely an academic one. Even if modest gun
control proposals are consistent with the individual right view of the

231. See Romer v. Evans, 517 U.S. 620, 623 (1996) (opening the opinion by noting that
“[o]ne century ago, the first Justice Harlan admonished this Court that the Constitution neither
knows nor tolerates classes among citizens™) (quoting Plessy, 163 U.S. at 559 (Harlan, J,,
dissenting)).

232. See TRIBE, supra note 1, at 902.

233. Seeid. at 903.

234. See Laurence H. Tribe & Akhil Reed Amar, Well-Regulated Militias, and More, N.Y.
TIMES, Oct. 28, 1999, at A31 (stating that because “[a]lmost no right known to the Constitution
is absolute and unlimited—not even the rights of free speech and religious exercise . . . [tlhe
right to bear arms is certainly subject to reasonable regulation in the interest of public safety.”).
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Second Amendment, at some point, federal, state, or local lawmakers
may conclude that a complete or near-complete ban on private
possession of handguns is needed to reduce the level of violent crime
in the United States to that of other industrialized nations. Such an
immodest measure would be well-nigh impossible to justify if one
accepted the conventional individual right view.

To be sure, the doctrinal solution would remain technically
available: we could say that there is an individual right to possess
firearms, but it must yield to the compelling interest in preventing
violent crime. Yet if a compelling interest overrides a right in nearly
every circumstance in which the right may be exercised, one might as
well say that there is no right. One of the main arguments against
finding in the Second Amendment an individual right to firearm
possession is that such a right would endanger public safety. If a
court were to find that, notwithstanding the threat to public safety,
the Second Amendment protects an individual right to firearm
possession, it is highly unlikely that the same court would go on to
find a compelling interest that would justify strong gun control
measures. Thus, it makes a great deal of practical difference whether
or not the advocates of the individual right view prevail in the courts.

Should they so prevail? This Article has argued that, judged by
the conventional criteria of constitutional adjudication, the case for a
robust individual right to own firearms enforceable against either the
federal or state governments has not been made. To be sure, this is
not to say that the conventional criteria are correct. Critics of the
Supreme Court abound. The most common criticism points to the
“countermajoritarian difficulty,”? objecting to the Court’s power to
nullify democratically chosen policies. Of course, that is not the
complaint of the advocates of the individual right interpretation of
the Second Amendment. In their view, the courts have been
insufficiently countermajoritarian.

What infuriates the individual right scholars who oppose gun
control—and embarrasses those who favor it—is their perception of a
political double-standard. Even if we grant that the Second Amend-
ment’s text does not unambiguously guarantee an individual right of
firearm ownership and possession, they say, surely there is greater
textual support for such a right than for other rights the Court has

235. ALEXANDER BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME COURT AT
THE BAR OF POLITICS 16 (1962).
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recognized, such as the right to contraception,?¢ the right to
abortion,”” or the right of minor first cousins to live together with
their grandmother.2

Note the understanding of constitutional interpretation implied
by this criticism: surrounding the core of each textual provision are
concentric circles of related values; if a right is recognized at some
distance from the core, then a fortiori, all rights at lesser distances
must be recognized as well. Thus, if contraception lies a distance X
from the Fourth Amendment (and other provisions), recognition of a
constitutional right to contraception implies recognition of a right of
armed self-defense, provided that such a right lies a distance less than
X from the Second Amendment.

Although this view of constitutional interpretation finds some
superficial support in the Court’s discussion of “penumbras” and
“emanations” in Griswold v. Connecticut,?® it is deeply flawed. The
right to scream profane threats at passersby is arguably closer to the
text of the First Amendment than is the right to publish on the
Internet a statement of political support for a presidential candidate;
the former is literally “speech,” while the latter neither employs vocal
chords nor a printing press. Yet no one would seriously argue that
protection of the latter implies protection of the former. To the
extent that talk of penumbras and emanations leads us to think that
constitutional interpretation in hard cases is a matter of measuring
the distance from the text, it is simply another unsuccessful effort to
banish value judgments from constitutional interpretation.?#

The existence of a large body of Supreme Court decisions
recognizing constitutional rights that are not expressly articulated in

236. See Griswold v. Connecticut, 381 U.S. 479 (1965).

237. See Planned Parenthood v. Casey, 505 U.S. 833 (1992); Roe v. Wade, 410 U.S. 113
(1973).

238. See Moore v. City of East Cleveland, 431 U.S. 494 (1977).

239. 381 U.S. at 484 (1965).

240. See DWORKIN, supra note 172, at 79-80 (challenging the conventional distinction
between enumerated and unenumerated rights). Justice Stewart made a similar point about the
Griswold Court’s efforts to portray its ruling in strictly textualist terms in his concurrence in Roe
v. Wade. He wrote:

Griswold understandably did its best to avoid reliance on the Due Process Clause of
the Fourteenth Amendment as the ground for decision. Yet, the Connecticut law did
not violate any provision of the Bill of Rights, nor any other specific provision of the
Constitution. So it was clear to me then, and it is equally clear to me now, that the
Griswold decision can be rationally understood only as a holding that the Connecticut
statute substantively invaded the “liberty” that is protected by the Due Process Clause
of the Fourteenth Amendment.
Id. at 167-68.
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the text?' means that we cannot rule out the individual right view of
the Second Amendment on textual grounds alone. The champions of
the individual right view are entitled to have their arguments heard.
However, that does not mean that they are entitled to have their
arguments accepted, unless, as judged by the admittedly somewhat
value-laden criteria of constitutional interpretation, the arguments
are convincing. As I have endeavored to show throughout this
Article, on the whole these criteria point away from the individual
right interpretation.

241. Although this body of opinions may be large, it does not appear to be growing, as the
Court has retreated from its most expansive approach to substantive due process. It is, in effect,
out of the business of recognizing previously unrecognized rights. See, e.g., Washington v.
Glucksberg, 521 U.S. 702, 721 (1997) (stating that a substantive due process right will be
recognized only if it is deeply rooted in history and tradition as well as implicit in the concept of
ordered liberty) (citing Moore, 431 U.S. at 503 (plurality opinion); Snyder v. Massachusetts, 291
U.S. 97, 105 (1934); Palko v. Connecticut, 302 U.S. 319, 325-26 (1937)).
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